Fantastic Sams
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Salons Corp v Frank Moassesfar et al. Dod.

United States District Court
Central District of California

FANTASTIC SAMS SALONS CORP., | Case No. 2:14-cv-06727-ODW(PJWXx)
Plaintiff,
V. ORDER DENYING DEFENDANTS’
FRANK MOASSESFAR; PARVANEH | MOTION TO DISMISS [29]
MOASSESFAR,
Defendants.

. INTRODUCTION
Plaintiff Fantastic Sams Salons ColipFantastic Sams”) brings this actio

against husband and wife Defendants Frand Parvaneh Moassesfar (collective

“the Moassesfars”) for a dispute arising aifta hair salon frachise agreement.

Fantastic Sams’ Complaint raises claifos trademark infringment and breach jf
oth

contract (ECF No. 1), and in their Motiem Dismiss the Moassesfars argue that
claims are barred by a contractual limitatiggesiod (ECF No. 29). For the reaso
discussed below the ColENIES the Moassesfars’ Motion to Dismiss.
. FACTUAL BACKGROUND
Fantastic Sams is a franchisor of famiigir cutting salons throughout th

! After carefully considering the papers filedated to the Motion, th€ourt deems the matts
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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United States. (Compl.  5.) In 2007¢ tNoassesfars became franchisees of
Fantastic Sams salons in California—ond& arzana and the other in Northridged. (
1 6.) The Tarzana franchise agreement &rasred into on Febary 13, 2007, anc
expires on February6, 2017, while the Northridgieanchise agreement was enter
into on November 21, 2004nd expires on Decemb8d, 2019 (collectively “the
Franchise Agreements”).Id{ 11 6, 25.) The Franchigggreements for both salon
are identical except for the entdrmmto and expiration datesSee ECF No. 1, Exs. A
and B.) Among other things, the Franchisgreements require the Moassesfars
pay a weekly licensee and advertising fedl¢ctively the “Fees”) for each franchis
location via electronic draf (Compl. 1 26.)

The Franchise Agreements contain fimetical provisions. First, Paragrap
3(b)(1) provides: “Licerse shall continue to pay the Weekly License Fee
[Fantastic Sams] throughout the term of tAgreement, or for so long as it uses 3
part or all of the Fantastic Sams Systenthe Marks, which ear period is longer
whether such use is authorized or not[.[ECF No. 1, Ex. A.) Second, Paragra
12(b)(2) of the Franchise Agreements stalbas “[t]his agreement shall automatical

terminate, without notice from [Fantastic Sdms. If Licensee’s bank fails or refuse

to honor any authorized bank draft or atpeepayment arrangement for any wee
fee during the term of this Agreement fivo (2) consecutive weeks . . . ."ld(

Third, Paragraph 12(e) states that “In nergwvill termination of this Agreement fg
any reason relieve Licensee of its obligations, debts or responsibilities accrued
this Agreement.” 1@d.) Fourth, Paragraph 12(e)(2)(f) states that upon terminatig
the Franchise Agreements the Moassesf@mihall pay immediately, all fees an
monies due [Fantastic Sams], including\akekly License and Adverting Fees for

long as the Marks are used or until the expiration date ofApisement, had this

Agreement not been terminatewvhichever is later.” I¢.) Fifth, and most
importantly, Paragraph 13(c) contains the cactual limitations @use, which states:
Licensee and [Fantastic Sanajree that any claim arising
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out of this Agreement, whethéor recission or damages or
any other type of remedy at law or in equity shall be brought
within the later of one (1) yedrom the date of the act or
failure to act by any person eix (6) months from the date
claimant knew or should have knowf the act or failure to
act by the party sought to be charged.
(id)
During the week of January 13, 2011, Feestit Sams’ attempt to draft the Fe
from the Tarzana salon failed because Mumassesfars’ bank account was allege
closed. (Compl. § 32.) Fantastic Sams hlegedly not collected any of the Fe

from the Tarzana location since January 13, 2014dl. Y(33.) During the week of

February 19, 2012, Fantast®ams’ attempt to draft the Fees from the Northrig
location failed because the Moassesfars’ bank account was also allegedly didss
1 34.) Fantastic Sams has allegedly notectdld any of the Fees from the Northrid

location since February 19, 2012.1d.(Y 33.) Despite not paying the Fees, {

Moassesfars allegedly continued to operate both locagnfranchised Fantast
Sams salons until October 2014d. (Y 41.)

On May 30, 2014, Fantasti8ams took its first legal action by sending {
Moassesfars a written notice of default whegecified that the Moassesfars had f
days to cure the defaults for both locationkl. { 36.) The Moassesfars did not cy
within five days, and Fantastic Samked the Complaint on August 27, 2014. (¢
October 24, 2014, the parties submitte€€FENo. 23), and the Court granted (EC(
No. 27), a Stipulation which effectively termated both of the Moassesfars’ salol
The Stipulation, among other conditionsguaged the Moassesfars to return
confidential information related to franskl operations and allademarked signag
and displays. 1¢.) As a result of the Stipulatp the Moassesfars are no long
operating any Fantastic Samsalons. All that remainefore the Court—and i
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relief?
lll.  LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a defendant may mq
dismiss an action for failure to allege “enbufacts to state a clai to relief that is
plausible on its face.”Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). *“/
claim has facial plausibilityvhen the plaintiff pleads fagdl content that allows th
court to draw the reasonable inference thatdefendant is liable for the miscondt
alleged. The plausibility stalard is not akin to a ‘probdity requirement,’ but it asks
for more than a sheer possibility that a defendant has acted unlawfalctoft v.
Igbal, 556 U.S. 662, 678 (2009) (internal citatiamaitted). For purposes of ruling g
a Rule 12(b)(6) motion, the Court “acceptiactual allegations in the complaint §

true and construe[s] the pleading in the ligtdst favorable to the non-moving party.

Manzarek v. &. Paul Fire& Marinelns. Co., 519 F.3d 1025, 1031 (9th Cir. 2008).
The Court is not required to “assumee tlruth of legal conclusions mere
because they are cast in the form of factual allegatioRayer v. Vaughn, 649 F.3d
1061, 1064 (9th Cir. 2011) (internal quotatimarks and citations omitted). Me
“conclusory allegations of law and unwarranted inferences are insufficient to de
motion to dismiss.” Adams v. Johnson, 355 F.3d 1179, 1183 #® Cir. 2004) (internal
guotation marks and citatiomsnitted). “If a complaint is accompanied by attach

documents, the court is not limited by thikegations contained in the complaint.

These documents are part of the complaind may be considered in determini
whether the plaintiff can prove any sdtfacts in supporof the claim.” Durning v.

First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 198Mternal citations omitted)
The Court may consider contracts incogied in a complaint without converting

2 Count Il of the Complaint ia cause of action for “Specifieerformance.” (Compl. 11 56—62.)

This claim for prospective relief appears moasd result of the October 24th Order granting the

Stipulation. (ECF No. 27.) Becselboth parties’ briefs ignoredlissue and the Court cannot find
any claim within Count Il that wsanot specifically addressed bytBtipulation, the Court conclude
that Count Il is moot.
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motion to dismiss into a summary judgment hearitgnited Sates v. Ritchie, 342
F.3d 903, 907-08 (9th Cir. 2003).
IV. DISCUSSION

The Complaint contains two causes a€tion; Count | is for trademar
infringement under the LanhmaAct, 15 U.S.C. 88 105Xt seq., and Count Il is for
breach of contract. (Compl. 1 45-55, 63-74.) In their Motion to Dismiss
Moassesfars argue that Fantastic Sams iemited to either claim for relief becaus
both claims are barred by the contractual limitations clause in the Frar
Agreements. (ECF. No. 29 [‘Def. MTD Bf at 3.) As explained below, th
contractual limitations clause does not bahbmdaims but limits the potential scope
liability for the Moassesfarsillegedly unlawfuconduct.
A.  Count lll—Breach of Contract

The Moassesfars argue that the breathcontract claim is barred by th
contractual limitations clause because Hranchise Agreements terminated in f
when the Moassesfars missed two consecyayanents. The Moassesfars rely of
five-step rationale: (1) Paragraph 12(b)(2) states thatntivee Franchise Agreemen
automatically terminates when twoortsecutive payments are missed; (2)
Moassesfars missed two consecutive payment®r around Janna 13, 2011, and

again on or around February 19, 2012eréby automatically terminating all

contractual relationships between the partig) Paragraph 13(c) of the Franch
Agreements requires that “any claim arismgf of this Agreement” must be broug
within one year of the “act”; (4) Fantas&ams had to file suit on or before Janui
13, 2012, and Februafy9, 2013—one year from the date of the breaches—nbut dif
file Complaint until August 27, 2014; and theyed (5) the breach aontract claim is
barred by the contractual limitationsrjpel. (Def. MTD Br. at 6-10.)

This rationale fails at step one becatrse Court cannot ignore state law or re
one provision of the Franchiggreement in isolationSee Am. Alternative Ins. Corp.
v. Superior Court, 37 Cal. Rptr. 3d 918, 922 (Cal. Ct. App. 2006) (“We consider
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contract as a whole and interpret the lagguan context, rather than interpret
provision in isolation.”).

The Court first notes that Californiawaprohibits a franchise agreement frg
automatically terminating without notice toetifranchisee and an opportunity to cu
See Cal. Bus. & Prof. Cod@8 20020-21. The Moassedare asking the Court t
interpret and apply Pagraph 12(b)(2) as a harsh proersithat terminates the entif
Franchise Agreement without thae and an opportunity to cure, which is contrary
California law. The Court rejects this inpeetation which is indispensable to tl
Moassesfars argumengee JRS Prods., Inc. v. Matsushita Elec. Corp. of Am., 8 Cal.
Rptr. 3d 840, 848 (Cal. Ct. App. 2004) (“lAtontractual provisions which have fq
their object, directly or indirectly, texempt anyone from obeying the laws
California are unlawful and void.”).

Interpreting Paragraph 13(B) in a manner that does not violate California |
does not render the provision meaninglesgn automatic “termination” unde
Paragraph 12(b)(2) ggers the acceleration claussumhd in Paragraph 12(e)(2)(f]
which states that upon “termination” tfe Franchise Agreements the Moasses
“[s]hall pay immediately, all fees and mesi due [Fantastic Sams], including
Weekly License and Adverting Fees for Ismg as the Marks are used or until t
expiration date of this Agesnent, had this Agreement not been terminated, which
is later.” (ECF No. 1, Ex. A.) “Terminatn,” for purposes of Pagaaph 12(b)(2), is g
condition precedent to the automatic accdiensof all Fee payments running throug
the expiration of the Franchigggreements. To the extent that Fantastic Sams g
Fee payments running through the exjra dates—Februarg017 and Decembe
2019—the contractual limitations clause inmrd&paph 13(c) bars sh recovery. The
acceleration clause was triggered whitre Moassesfars first “terminated” th
Franchise Agreements and any claim to damdgeaccelerated Fees is subject to

contractual limitations clauseBecause the Complaint whled well over a year after

the acceleration clause was triggered,dbietractual limitations clause thus preclug
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Fantastic Sams from bringing any claseeking Fee payments running through the
expiration dates of the Frahise Agreements.

The Moassesfars’ proposed interpretatof Paragraph 12(b)(2) would not only
violate California law, but would also condiiat other provisionsn the Franchiseg
Agreement. The entirety of the Franchidgreement clearly indicates that the
automatic termination provismin Paragraph 12(b)(2) dmbt relieve the Moassesfars
from making Fee payments.Paragraph 3(b)(1) states that the Moassesfars are
required to pay the weekly Fees throughitwt term of the Franchise Agreemeat *
for so long as [the Moassesfars] use[] angt paall of the Faratstic Sams System qr
the Marks . . . whether suchaus authorized or not[.](ECF No. 1, Ex. A [emphasis
added].) Paragraph 12(e) s&that “[ijn no event will tenination of this Agreement
for any reason relieve Licensee of itsligations, debts or responsibilities accrued
under this Agreement.” Id.) These provisions demonstrate that the parties did not
intend the “termination” of the Franchise rdg@ments to end dkkgal responsibilities
and obligations. While the Moassesfaltegedly missed two consecutive weekly
payments thus “terminating” the Franchigreements, they also allegedly continued
operating their salons as Fantastic S&raschises. The Massesfars are bound by
Paragraph 3(b)(1) which gaires weekly Fee payments for unauthorized, ppst-
termination salon operations, and &®@und by Paragraph 12(@hich specifically
states that “termination” does not relietee Moassesfars of their obligations under
the Franchise Agreements. The Moasamsstherefore had a contractual duty|to
continue making the weekly Fee payments.

The contractual limitations provision iRaragraph 13(c) limits the scope |of
liability for missed Fee payments to the yg@aeceding the filing of the Complaint.
Fantastic Sams concedes this liability limitatio®ee(ECF No. 33 [“PIl. Opp. Br.”] at
7 n.3 [*Accordingly, it seeks no monetasigmages for unpaieés due before August
27, 2013.”].) The Court cohades that Fantastic Samsimpa facie case for breach of
contract is not barred by the contractlialitations provision, however, Fantastic
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Sams may only recover alleged breach of contract damages from August 27, 2
the date the Moassesfars ceased all saloratpes. All claims to contract damag
occurring before August 27, 2013, and aftex Moassesfars stopped operating t
franchises, are barred.
B. Count [—Trademark Infringement

The Moassesfars argue that Count ltled Compliant—a claim for trademat
infringement under the Lanham Act—is albarred by the cordctual limitations
clause. (Def. MTD Br. a©9.) According to the Massesfars, the contractu
limitations period required dastic Sams to bring itsademark infringement clain
within one year of the missed Fee payitsewhich terminated the entire Franchi
Agreement, including the licenseuse Fantastic Sams’ trademarkkd.)( The parties
do not dispute that the Franchise Agreemgnasited the Moassesfars a license to
Fantastic Sams’ trademarks.

Fantastic Sams responds that the r@mttial limitations period does not app
to its trademark infringement claim because tilaim does not “relate to any right ¢
obligation pursuant to the Franchise Agreemén{®l. Opp. Br. at 4.) According t¢

Fantastic Sams, Count | is based solelytten Moassesfars’ infringing conduct that

occurredafter the Moassesfars failed to complythvFantastic Sams’ written notice ¢
default in May 2014. I¢. at 5.) This legal theory for Count | is consistent with
Complaint which seeks a court order fonyaand all profits derived as a result
marketing or promoting salon services since June 6, 2014, thefdatenination of
the Moassesfars’ license to use the &sint Sams Marks.” (Compl. at 14.)

The Court accepts Fantastic Samgjaletheory as a cognizable claim f
trademark infringement. To properly termia a franchise agreement in Californ
the franchisor must provide a written roatiof breach and five days to curéee Cal.
Bus. & Prof. Code § 20021())The Complaint alleges th&antastic Sams complig
with California law in terminating the Bnchise Agreements and the Moassesf
license to use Fantastic Sams’ trademaskes the Moassesfars continued to U
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Fantastic Sams’ trademarks for some period thereaf@e Qompl. Y 36-44.) Th¢
Moassesfars do not dispute that these dilegs satisfy the pria facie elements fo
trademark infringementSee 15 U.S.C. 88 105t seq. This claim is not barred by
the contractual limitations period becau&antastic Sams’ legal theory sets
unlawful conduct as beginningn June 6, 2014, which & date within a year fron
when the Complaint was filed. The Couwdncludes that Fantastic Sams state
claim for trademark infringement ap which relief can be granteske Fed. R. Civ. P.
12(b)(6), and this claim is limited toarm occurring after June 6, 2014.
V. CONCLUSION

For the reasons discussablove, the Court heredENIES Defendants Frank

and Parvaneh Moassesfar’'s MottonDismiss. (ECF No. 29.)
IT IS SO ORDERED.

January 21, 2015

p # i
Y 2077
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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