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v. First Student, Inc. et al Doa.

United States District Court
Central District of California

IMELDA VASQUEZ, on behalf of Case No. 2:14-CV-06760-ODW(EX)
herself, all others similarly situated,
Plaintiff, ORDER DENYING MOTION FOR
V. CLASS CERTIFICATION [34]
FIRST STUDENT, INC.; FIRST
STUDENT MANAGEMENT, LLC;
DOES 1100, inclusive,
Defendants.

.  INTRODUCTION

Plaintiff Imelda Vasquez, a former bdsver for Defendant First Student, Ing.

moves for class certification of five ckes of non-exempt engylees of Defendan
First Student Inc. (ECF No. 34.) Plafhasserts that drivers are paid based upon
activities they perform and nabhe hours worked, and that this activity-based p
does not account for rest breaks as require@ddifornia law. Plaintiff also contend
that drivers’ wage statements did notgdy with California law. Defendants Firg
Student Inc. and First Student Managemé&hC (collectively, “Defendants”) argué
that too many individual issues predomeand therefore class certification

inappropriate. For the reasons discussed below, the BEMIES Plaintiff’'s Motion
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for Class Certificatiorl. (ECF No. 34.)
. FACTUAL BACKGROUND
A. Overview of First Student’s California Operations
Defendant First Student is a traostation company providing school bt
services to school districts across the coun{Opp’'n 2.) FromMarch 2009 to date
First Student has operated over 40 locationSahfornia, including 32 locations thg
are currently active. Id.) The California locations provide bus service for b

special education students araditional education studentsld.(at 3.) The locations

also provide charter services multiple school districts and organizations such as
YMCA across California. 1¢l.)

Defendants First Student Management, Lis@he legal employer of the driver

who work in First Student’s Catifnia operations (“Drivers”). Id.) From March
2009 to date, First Student Managembkas employed over 8,000 Drivers throu
California. (d.) The number of Drivers employed at any one facility ranges frg
dozen to several hundredd.(

Most California locations have colléat bargaining agreements (“CBAS]
covering the Drivers. The CBAs inclugeovisions relating to route assignme
hourly wage rates applicable to time nked by Drivers, and minimum houf
guarantees. Seegenerally ECF No. 37.) Some of the CBAs include provisig

specifically addressing rest breaks or reagirihe employer to follow all applicable

provisions of state law.Sge, e.g.ECF No. 37, Ex. 5.)
At the time of hire and annually thereafter, Drivers are provided with copi

First Student's National Handbook.SdeECF No. 39.) Té National Handbook

includes general company-wide policieswawer, those policies are superseded
any CBA that may be in place at aftiStudent location. (Opp’n 4.)
111

! After carefully considering theapers filed in support of and apposition to the Motion, the Coul
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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B. Drivers’ Compensation

Most Drivers drive either a specialluiecation or regular school bus “home
school” route. Id.) Some school districts only desigmahe time a bus is to drop o
the students at the school for a route’s aun, and the time the bus is to pick up t
students at the school for the p.m. runld.)( In these situations, First Stude

establishes the pick-up times and locations for the route) QOther school districts

set both the arrival times for the schooifglahe stop locations for the routes, a
some even set the time to drive from yaed to the pick-up location and bacKd.)
These time points are used to put togethah the route schedule and shift sched
for the route. 1d.)

Most locations use a daily bus repo®BR”) form on which the route driver
will record the time they pick up the kegsthe beginning of their shift and the tin
they have completed driving the routepnducted the post-trip inspection, a
returned the keys to e¢hdispatch office. SeeECF No. 39, Ex. 52.) First Student h

a general “exception” policy articulatél its National Handbook, where Drivers are

to complete an “exception” form if they womore time than their normal schedul
hours. Eeeid., Exs. 49, 52.) Consistent with tipslicy, the payroll departments i
the California locations examine all amable time recordsubmitted by Drivers in
order to ensure that Drivers are beaagrectly paid for all time worked.SeeSanchez
Decl. § 16; ECF No. 38, Exs. 60-82.) All tiwerked by Drivers is paid at an hour
wage rate. (Opp’n 5.) Feach California location, théBAs describe the differen
hourly rates. $ee, e.g Vasquez Decl., Ex. A at FSM001641.)

Drivers also have guaranteed minimum hours. Typically, the minir
guarantees are based on whether the driveesla morning route, a mid-day rout
and/or a p.m. route. (Opp’'n 6.) Mawy the CBAs also have separate minimy
guarantees for cover drivers and/or chartéreds. The route assigned to the driv
through a bidding process typilyadetermines whether or naet particular driver will
receive the guarantee because of the @ctually worked by the driverld() There
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are also differences between locationghwespect to how many drivers recei
guaranteed pay for time they aret performing any duties.SéeHubbard Decl. § 18
(80 percent of San Jose drivers wdeks than guarantee); Calhoun Decl. 1 13
percent of drivers work less than guaes)t Esber Decl. 1 13 (75 percent of
Upland drivers and 60-65 percent of E&an Gabriel drivers work less tha
minimum guarantee).)
C. Driver's Wage Statements

FirstGroup America (“FGA”), Defendasit corporate parent in Cincinnat
utilizes a third-party vendor, ADP, togenerate wage statements 4§
paychecks/vouchers for employees of FGRter entities. (Vogt Decl. § 2.) Th
wage statements and paychecks/vouchers gedelog ADP are provided directly b
ADP to the locations where the employees woikl.) (The wage statements inclug
required information such as hoursnked and hourly rates of payS€eECF No. 34-
7, Albert Decl., Ex. A.)

First Student locations in California go&aced into one of four different “pa
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groups.” In October 2012 it came to thiention of Defendants that the ADP wage

statements for two of the pay groups did digplay the beginning date of the payrt
period, despite the fact that FGA had poesly asked ADP to make sure that t
wage statements for all payogips in California include that information. (Vogt Dg
1 4.) FGA alerted ADP to the issue doyl at least December 2012 all ADP wa
statements for the impacted pay groups inauthe beginning date of the pay peric
(Id., Exs. A-B.)
D. Plaintiff's Employment As A Driver

Plaintiff was employed as a driver the Pasadena location from August 20
until early 2013. (Vasquez Decl. § 3.) tAe time she was hired she received both
CBA and location-specific handbookrfthe Pasadena locationld(q 5.) Plaintiff
drove a special needs route for the Alhambra district from August 31, 2012
October 12, 2012. (Opp’n 8.) She alwaysrked more hours per day/shift than t
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guarantee included inenPasadena CBAId. Plaintiff alleges that she was never told

that she was paid for rest breaks or #ta was entitled to a 10-minute rest brea
she worked at least 3% hours in a dayagiyuez Decl. 11 4, 6.5he further claims
that her wage statements did not inclube beginning date othe pay period of
reference to any tasks performed during the pay peridd{ .)
E. Procedural History

On March 7, 2013, Plaintiff filed her iginal class action complaint in Los
Angeles Superior Court, alleging causesaofion for: (1) failure to pay minimum

wages for all hours workeldased on allegations of “effie-clock” work by class

members; (2) failure to provide accuratdgtten wage statementsased on failure to
pay for the alleged ‘fb-the-clock” work; (3) failureto timely pay all final wages
based again on the allegéuoff-the-clock” work; and (4) Unfair Competition (Ca|.

Bus. & Prof. Code 88 1720@&t seq) based on the alleged “off-the-clock” wor
(Williams Decl. Ex. 1, “Original Complaint.”)

On July 10, 2014, Plaintiff requested leato file a first amended complain
Plaintiff sought to add two new causes dfi@t (1) rest period violations of variol
California Labor Code sections, includingdax Code § 226.7; an@) civil penalties
pursuant to Labor Code § 2628. (Williamscl., Ex. 37.) Thestate court granteq

Plaintiff’'s motion to amend on July 31, 204A4d on August 7, 2014, Plaintiff filed he

First Amended Complaint (“FAQ’ (Williams Decl., Ex. 44.)

On August 28, 2014, Defendartfiled their Notice of Removal and removed t
First Amended Complaint to this Court. GE No. 1.) On October 6, 2014, Plaint
filed her Motion to Remand(ECF No. 17.) On Decemb8, 2014, the Court denie
Plaintiff's Motion. (ECF No. 33.)

On December 3, 2014, Plaintiff filedishMotion proposing to certify fiveg
classes and subclasses: (@jnimum wage class, (2) sk break class, (3) wag
statement class, (4) piece-rate wageestant sub-class, and (5) derivative wg
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statement sub-class. Defendants tinmgdposed (ECF No. 35)nd Plaintiff replied
(ECF No. 43).
lll.  LEGAL STANDARD

Under Federal Rule of GivProcedure 23(a), a party seeking class certifica
must initially meet four requirements:

(1) the class is so numerous thanhg¢er of all members is impracticable;

(2) there are questions of lamw fact common to the class;

(3) the claims or defenses of th@mesentative parties are typical of the

claims or defenses of the class; and

(4) the representative parties willifg and adequately protect the

interests of the class.

The proposed class must also satisfigast one of the three requirements list

in Rule 23(b). Wal-Mart Stores, Inc. v. Duke431 S. Ct. 2541, 2548 (2011). R(
23(b)(3) states that a class may be maieth where “questions of law or fag
common to class members predominate @rer questions affecting only individug
members,” and a class actioowid be “superior to other aWlable methods for fairly
and efficiently adjudicating the contragg.” Fed. R. Civ. P. 23(b)(3).

The plaintiff bears the burden of demonstrating that the putative class sa
each of Rule 23(a)’s elements alongh one component of Rule 23(bConn. Ret.
Plans & Trust Funds v. Amgen In&60 F.3d 1170, 1175 (9th Cir. 2011 that
regard,”Rule 23 does not set forth a mere plegdstandard. A party seeking clal
certification must affirmatively demonstrates compliance with the Rule—that is, |
must be prepared to proveathithere are in fact sufficiently numerous parties, comr
guestions of law or fact, etcDukes 131 S. Ct. at 2551.

A district court must perform a “rigorowanalysis” to ensuréhat the plaintiff

has satisfied each of Rule 23(a)’s prerequisitds. Ellis v. Costco Wholesale Corp,.
657 F.3d 970, 980 (9th Cir. 2011). In mamases, “that ‘rigorous analysis’ will entai

some overlap with the merits of the piif's underlying claim. That cannot b
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helped.” Dukes 131 S. Ct. at 2551. When resolving such factual disputes if

context of a class-certification motiondistrict courts must consider ‘“the

persuasiveness of the evidence presentdsllis, 657 F.3d at 982 (holding that
district court must judge the persuasiges and not merely the admissibility
evidence bearing on class certification)ltimately the decision to certify a clag

reposes within the district court’s discretioZinser v. Accufix Research Inst., In¢.

253 F.3d 1180, 1186 (9th Cir. 2001).
IV. DISCUSSION

A. ProposedClasses

Plaintiff seeks to certifya (1) minimum wage clas$?2) rest break class, (3
wage statement class, (4) piece rate wagiersient sub-classnd (5) derivative wage
statement sub-class. (Mot. 2-3.)

1. MinimumWageClass

The minimum wage class is defined 8&ll current and former non-exemg
employees of Defendant who were emplopgdefendant as Drivers in California
any time from March 7, 2009 unthe date of judgment is &red, and who worked g
least one workday of 3 ¥2 hours or more.” (Mot. 2.)

The theory of liability underlying the mimum wage class is that Defendan
activity-based pay plan does not accountrist breaks. (Mot. 1.) Labor Code
226.7 requires employers to provide regiqus to employees inompliance with the

applicable California Industrial Welfare @mnission (“IWC”) Wage Order, in this

case being IWC Wage Order No. 9 (Transgamtalndustry). (Mot3.) Section 12(a)
of said IWC Wage Order provides that @oyees who work at least 3 % hours j
day must be provided with rest breaks:

The authorized rest period tinshall be based on the total
hours worked daily at the rate of ten (10) minutes net rest
time per four (4) hours or majdraction thereof. However,
a rest period need not be authorized for employees whose
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total daily work time is less than three and one-half (3 1/2)
hours. Authorized rest peridine shall be counted as hours
worked for which there shdble no deduction from wages.

Cal. Code Regs. tit. 8, § 11090(12)(a).

Plaintiff alleges that Diendants pay drivers based the work activities they
perform. That is, Defendantassign a number of hours or minutes to each task
pay the driver based on the standard hoatiser than the actual amount of time
takes the driver to perform all of his or hesks. (Mot. 3) Plaitiff argues that therg
Is no payment delineated for the 10-minutapast break required by California lav
and therefore the drivers are shorted themifutes of paid rest they should ha
received. Id.)

2. ResBreakClass

The proposed rest brealass is defined as:

All current and former non-exempt employees of Defendant
who were employed bpefendant as Drivers in California at

a location whose collective tgmining agreement did not
contain a rest period policgny time from March 7, 2009
until the date judgment is entered, and who worked at least
one workday of 3 ¥2 hours or more.

(Mot. 2.) Plaintiff contends that Defendariail to provide rest breaks for many of
drivers because it fails to establish a writtest break policy. Plaintiff alleges th;
none of the various Handbooks includayarest break policy and out of th
approximately 40 locations, 29 are governed by CBAs that do not contain an
period policy for Drivers. (Mot. 7.) Themmke Defendants fail to authorize and perj
rest breaks as to those 29 locationd.) (

3. Wage Statement Class and Sub-classes

Plaintiff contends that Defendants \at# Labor Code § 226 in three ways: {
Defendants fail to include thstart date of the pay period on each wage statemen
Defendants’ activity-based pay plan isps&ece-rate plan and therefore requif
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Defendants to include piece rate units ooheaage statement, which it does not; and

(3) Defendants fail to provide rest breaknd pay minimum wage. (Mot. 2.)
The proposed wage statemelass is defined as:

All current and former non-exempt employees of Defendant
who were employed bipefendant as Drivers in California at
any time from March 7, 2012ntil the date judgment is
entered, and who were proviiby Defendant with at least
one wage statement that didt nieclude the inclusive dates
of the pay period.

(Id.) The proposed piece rate wagatement sub-class is defined as:

Current and former non-exempgimployees of Defendant
who were employed bipefendant as Drivers in California at
any time from March 7, 2012ntil the date judgment is
entered, and who were paughder Defendant’'s activity
based payment system and wessued at last one wage
statement by Defendant that did not contain the applicable
piece rates and/or piece rates earned in the pay period.

(Id. at 3.) The proposed derivative wage statement sub-class is defined aj
Minimum Wage Class and/or Rest Bre@kass members who were employed
Defendant at any time froiarch 7, 2012 until finaljdgment is entered.”ld.)
B. Rule 23(a) Requirements

As stated above, Rule 23(a) reqgaire¢hat a proposed class meet {
requirements of numerosity, commonality, tgldity, and adequacy of representatiq
Hanon v. Dataproducts Corp976 F.2d 497, 508 (9th Cit992). Defendants only
contest the commonality and adequacy neuents for each of the classes. T
Court is unpersuaded by feadants adequacy arguments and finds that
commonality arguments ardetter addressed in apaing the predominancs
requirement of Rule 23(b)(3). The Cofirtds that Plaintiff has failed to meet th
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predominance requirement in Rule 23(b)(3) &t the classes and therefore declir
to address the Rule 23(aequirements.
C. Rule 23(b)(3) Requirements

Rule 23(b)(3) requires that the Court fiticht “[1] the questions of law or fag

common to class members predominate @rer questions affecting only individug
members, and that [2] a class action is sopé&o other availald methods for fairly
and efficiently adjudicating the contragg.” Fed. R. Civ. P. 23(b)(3).

1. Predominance

The Supreme Court has held thatld&Ri23(b)(3)'s predominance inquir
evaluates “whether the proposed classare sufficiently cohesive to warra
adjudication by representationAmchem Prods., Inc. v. Winds&21 U.S. 591, 623
(1997). The predominance element isr‘fmore demanding” than Rule 23(a)
commonality requirementld. at 624. Under the Suprerm@murt’s recent decision ir
Comcast Corp. v. Behrendamages must be “capaloemeasurement on a classwig
basis” to establish predonaince. 133 S. Ct. 1426, 1433 (301 Otherwise, question
of “individual damages calculations willemitably overwhelm questions common
the class.”ld.

a.Minimum WageClass

Plaintiff’'s argument for certifying theninimum wage class hinges on provil
that Defendants pay Drivers @piece-rate pay plan. Ri&ff asserts that under
piece-rate pay plan Bendants are required to separatetynpensate for rest periog
to comply with California minimum wage law. (Mot. 93ee Reinhardt v. Gemir
Motor Transport 869 F. Supp. 2d 1158, 1168 (E.D.|.C&12) (piece-rate pay plal
that did not separately paytk driver for non-driving dutand rest periods violate
California law requiring compensation for easbur worked). That is, rest brea

must be specifically delineated as an actititgt an employee isompensated for}

Plaintiff argues that First Student pays [@ns on a piece-rate plan because it {
“standard” hours or minutes for specific task(Mot. 10.) For example, a drivé
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might be allocated five hours total for a wday, with a specific number of minutegs
allocated each to pre-trip inspection, pwgi-inspection, fueling, and other duties,

including a specific number of hourdaaated to driving the route.ld() Drivers are
paid according to this fixed schedulegardless of how many hours are actua
worked, unless the Driver fills out an exception form as described ablkeat (1.)
Plaintiff argues that Defendants provide ‘istandard” for rest breaks and therefg
have failed to pay Drivers for rest breaks.

As an initial matter, the Court is notrpagaded that Defendants use a piece-
plan. The cases Plaintiff relies upon involved compensation plans wher

employers paid a fixed-rate amouat completing specified tasksSee Cardenas .
McLane Foodservices, Inc796 F. Supp. 2d 1246, 1253 (C.D. Cal. 2011) (“if i

undisputed that the Pay Formula consistsa calculation based on the number
cases of product delivered, the numbemnules driven on a delivery route, and t
number of delivery stops”Reinhardf 869 F. Supp. 2d at 1161168 (court ruling on
12(b)(6) motion; complaint leged defendant employer paid a flat fee for ej
delivery “which is different from an holyrwage method” and that “there are no
driving activities for which there is no mgpensation provided under any pay rubric
Bluford v. Safeway Stores, In216 Cal. App. 4th 864867 (2013) (employer/
described “activity based compensation egst paid employees set amount based
miles driven, time of trippallets delivered, etc.).

Here, although Drivers are allocated Betirs for each task, Drivers have t

ally
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opportunity to correct the schedule witee actual hours worked if there are any

discrepancies. This system is similar toewlan employee is assigned a specific sl
For example if an employee is scheduledvtok from 5 p.m. to 10 p.m., the defal
payment is for five hours of work. If é¢hemployee works beyond that time perig
then he or she must notify the employer tinare time was worked and that he or g
needs to be compensated. Further, dhagp®n the CBAs, Drivers are paid on varyi
hourly wages depending on tBeiver’s seniority. Therafre, although there may b
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default hours for specific tasks, the Drivarge not paid a single rate based on the {
itself, but rather his or her hourly waggde for the number of hours worked.

To the extent there are discrepanciethts system, they cannot be resolved
a class-wide basis. For Plaintiff to relgon showing a piece-rasgstem was in placs
to prove Defendants’ liabilitynder the minimum wage law, an individualized inqu
would have to be conducted determine (1) whether Drivers actually worked m
than the time allocated for datask on a given day; (2) whether Drivers filled out
exception form to indicate he or she hagked more hours; and (3) whether Drive
were paid for the extra timgorked.

Regardless of whether Defendants useeagrate plan or hourly rate plan
pay Drivers, an individualized inquiry issal necessary to detema if Defendants in
fact did not pay Drivers for rest breakdefendants argue that common issues will
predominate because, for example, theui€ will need to determine whether af
driver worked more than 3.5 hours onyagiven day; whether the route the driv

drove that day allowed him/h¢o take a paid rest &ak; and whether the drive

received any paid time for time that he/she not actually work that day on accou
of the guaranteed minimum paid hours. (@pp9.) The IWC Wage Order requirs
rest breaks for houractually worked. In this case may looking at Defendants
payroll records does not indicate whetHarivers were paid for their minimun
guaranteed hours or hours actually workedio the extent thaDrivers actually
worked less than their amount of guarantéedirs on a given day, an individu
inquiry would be required. The Court agrelat individual issues will “overwhelm]
whatever common issues migixist relating to Plaintiff's proposed minimum wag
class and therefofENIES certification of this proposed class.
b.RestBreakClass
Defendants argue that the absenceaoivritten rest break policy does n

establish a violation of Cabfnia law. (Opp’'n 13.) IBrinker Restaurant Corp. V|

Superior Courtthe California Supreme Court hdlthat, when an employer “adopts
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uniform policy” that does nauthorize or permit the proper number of rest breaks
has violated [California law] and is b&e.” 53 Cal. 4th 1004, 1033, 139 (2011
Since Brinker, the California courts have repedtefound class certification to b
appropriate where a uniform rest break polM@s adopted that is facially inconsiste
with California law.See Benton v. Telecom Network Specialists, B8O Cal. App.

4th 701, 726 (2013) (finding that plaintdftheory of liability, namely that “[the

defendant] violated wage dnhour requirements by ifmg to adopt a policy

it
).

D

nt

14

authorizing and permitting meahd rest breaks to its technicians” was amenable to

class treatment)fFaulkinbury v. Boyd & Assocs., In@216 Cal. App. 4th 220, 23
(2013) (reversing trial court's denial of tkcation of a class alleging rest brea
violations, holding that class-wide issupsedominated because “[the defendan
liability, if any, would arise upon a findingdhits uniform rest break policy, or lag
of policy, was unlawful”);Bradley v. Networkers Int'l, LLC11 Cal. App. 4th 1129
1150 (2012) (“Here, plaintiffs' theory afecovery is based ofthe defendant's]
(uniform) lack of a rest and meal brealipp and its (uniform)failure to authorize
employees to take statutorily required rastl meal breaks. THack of a meal/resi
break policy and the uniform failure totharize such breaks ematters of commof
proof.”).

By contrast, at least two California fede district courts have denied cla
certification in actions alleging rest brealohations based on a stated uniform polig
See Cummings v. Starbucks CerfNo. 12-cv-06345-MWF(FFMx), 2014 WI
1379119, at *23 (C.D. Cal. March 24, 2014)re Taco Bell Wage and Hour Actign
No. 1:07cv1314 LJO DLB, 2012 WL 5932838,*10-11 (E.D. Cal. Nov. 27, 2012
adopted as final order by re Taco Bell Wage and HouNo. CV F 07-1314 LJG
DLB, 2013 WL 28074, at *1 (E.D. Cal. Jarz, 2013). These courts denig
certification due to the lack of a classe@imethod of proving whether the offendi
policy was consistently appd to class memberssee Cumming2014 WL 1379119,
at *22 (“[T]o find that common issues ml@minate, the Court would have to rely ¢
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the defective rest period policy to the arzbn of other evidence in the recordl);
re Taco Bell 2012 WL 5932833, at *10-11 (finding that rest break claim base
“facially invalid policy” should not be certifiedue to lack of “reliale evidence in . .
time cards”). Thus, according to ti@mmingsandIn re Taco Bellcourts, class

d on

treatment was inappropriatedar Rule 23(b)(3) because a class action would devplve

into a series of individualized inquiseas to who did and did not receive t

he

appropriate amount of restdaks, regardless of the content of the facially invalid

policy.

In light of the requirement under RuB3 that the Court consider the “likel
difficulties in managing a c&s action” when deciding a motion for class certificati
the Court finds<CummingsandTaco Bellto be persuasive. In this case Plaintiff dg
not argue that Defendants’ rest break polie facially illegal; only that no policy
exists. Regardless of whether a legal gobists or not, substantial manageabil
problems remain regarding proof of whet a policy was actually implemente@f.
Abdullah v. U.S. Security Assocs.,.In&31 F.3d 952, 964 (9th Ciz013) (“[I]t is an
abuse of discretion for the district coud rely on uniform phbcies ‘to the near
exclusion of other relevant factors touwdpion predominance.” {@tion omitted)).

Plaintiff has not proffered a viablmethod of determining when (or if)
particular Driver took a rest break on atmalar day, short of obtaining testimor
regarding each Driver at eadtication. The parties agrdbat rest breaks were n(
recorded on employees’ paychecks atid parties have provided conflictin
declarations as to whether rest breaks were takBae generallyECF No. 38, Exs
60—82 (declarations confirming that drivers urstiend they have thaght to take rest
breaks and do so0).) The Cous therefore left without a method of establishing
common proof when rest breaks were orevaot taken by members of the cla

y

heSs

ity

Dt
g

by
5S.

Thus, Plaintiff has not proffered a vialdass-wide method of showing whether any

rest break policy was actually implementedrdonez v. Radio Shack, In&o. 2:10-
CV-07060-CAS, 2014 WL 4180958, at *6 (C.D. CaAlug. 15, 2014). This sort g
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individualized inquiry, unassisted by wagatstnents or similar data, would rende
class unmanageabléd.

In reaching this conclusion, the Court nandful of the fact that “damage
determinations are individual in nearly wage-and-hour class aetis,” and that “the
presence of individualized damages cannotitésif, defeat class certification und
Rule 23(b)(3)."See Leyva v. Miine Indus., Ing 716 F.3d 510, 513 (9th Cir. 2013
However, the manageabilityroblem in the present aagoes beyond individualize
damages. Here, the issuenibether class-wide methods pffoof exist to show tha
California law was actually violatedOrdonez 2014 WL 4180958, at6. If class-
wide proof of violations weravailable, the fact thatats members' damages vari
would not present an obstacle to class cedtiion because computerized analysis
such records could easily calculsach class member's damagdd. Indeed, in
Leyva the Ninth Circuit noted that the deftant's “computerized payroll and tim
keeping databases would enable the couacturately calculate damages and rels
penalties for each claim.1d. The court therefore conmled that “damages could K

feasibly and efficiently calculated oncenmmon liability questions are adjudicated.

Id. Here, by contrast, no such records are adailalt is this absence of records th
are easily aggregated and analyzed firasents an insurmountable manageab
concern. Ordonez 2014 WL 4180958, at *6. For this reason, the CRENIES
class certification for the rest break class.

c. Wage Statement Class and Sub-classes

Employers must include certain infoation with paychecks, including, fg

[ a

(D
—

Q

ed
of

D
1

ted
e

at
lity

-

example, wages earned, hours workeld,daductions, the employer's name and

address, and all applicabheurly rates. Cal. Lab. Cod® 226(a). Relevant to thi
case each wage statementsinstate “(3) the number of piece-rate units earned
any applicable piece rate if the employieepaid on a piece-rate basis . . . (6) |
inclusive dates of the period for whithe employee is paid . . . Itl. Plaintiff alleges
the Defendants did not include (1) piem pay for rest breaks; (2) piece-rg
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information; and (3) the inclusive datesadch pay period. California law requir
only a “very modest showing” of injuryn a claim under this provision of th
California Labor Code.Jaimez v. DAIOHS USA, Incl81 Cal. App. 4th 1286, 130
(2010); see also Escano v. Kindred &lhcare Operating Co., IncNo. 09-04778,
2013 WL 816146, at *11 (C.D. Calar. 3, 2013) (“[T]he ijury requirement shoulg
be interpreted as minimal in order tdestuate the purpose of the wage staten
statute; if the injury requirement were mahan minimal, it would nullify the impac
of the requirements of the statute.”).

In support of the proposed wage staent class, Plaintiff presents wa
statements of three former employees) §kveral earning statements of Imel
Vasquez ranging from Augu&012 to January 2013 (Vasspu Decl., Ex. B); (2) &
sample earning statement from Septen@&2 (Addison Decl., Ex. A); and (3) a
earning statement of Robert Albert fioDecember 2009 (RobeRecl., Ex. A).
Defendants argue that only tiidbert wage statement is a valid wage statem
(Opp’n 16.) The statements submitted by Vasquez and Addison are actually 1
generated from FGA'’s payroll siem. (Vogt Decl. 3.) Defendant further argues t
since the only authentic wage statemeritasn December 2009, it is irrelevant sin
the wage class begins in y18012. (Opp’'n 16.)

Regardless of whether the wage statemargsauthentic or not, Plaintiff has n
provided sufficient evidence to allow ceiddtion of wage statement class. T
Albert wage statement pre-dates the clpssiod and therefore is irrelevant fg

purposes of this motion. Addison wadsrminated in 2010 and therefore hi

employment pre-dates the wage statendass as well. The earning statemd
attached to Addison’s declarai is admittedly not his, althobdhe claims that it is ar
accurate sample. (Addison Decl. T 4.) aikg the Court finds the weight of th
evidence weak. Themfe, the only relevant evidenceVfasquez’s wage statement
Because Plaintiff has only shown her ownfoompliant wage statements, she has
met her burden for proving thereascommon class-wide injurySee Pena v. Taylo
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Farms Pacific, Ing No. 2:13-cv-012820-KIM-AC2015 WL 546024, at *26 (E.D.

Cal. Feb. 10, 2015.) To the extent that Drivers received non-compliant
statements during the relevant time periad,individual inquiry is necessary to s
which wage statements did not compind if any complied after Defendan
contacted ADP about the error. Furtherc®ese Plaintiff bears the burden to sh

common issues exist and predoate, certification of the wage statement class

DENIED.

As to Plaintiffs piece-rate wagstatement subclass and derivative wa
statement subclass, the Court aBENIES certification. Having found that th
Plaintiff has not shown Defendants pay [@ny by a piece-rate plan and individy
iIssues predominate the minimuwvage class and rest break class, the wage state
sub-classes also fail for the same reasons.

2. Superiority

The Court therefore concludes that Ridi failed to establish that “the

guestions of law or faactommon to class members goeinate over any questior
affecting only individual members” for all ¢hproposed classesFed. R. Civ. P.
23(b)(3). As such, the Court does not naeckach the issue of superiority.
V. CONCLUSION
For the reasons discussed above, the CO&MNIES Plaintiff's Motion for
Class Certification. (ECF No. 34.)
IT IS SO ORDERED.

March 12, 2015

p - Fed
Y 207
OTIS D. WR’I’GHT, 1
UNITED STATES DISTRICT JUDGE
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