FCM Capital Pajtners LLC v. Regent Corporate Consulting Limited et al
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United States District Court
Central District of California

Dog.

FCM CAPITAL PARTNERS LLC, Case No. 2:14-cv-07099-ODW

Plaintiff, (MANX)
V.

REGENT CORPORATE CONSULTING ORDER GRANTING PLAINTIFF
LIMITED; REGENT TRUST,; JOHN R. | FCM CAPITAL PA RTNERS LLC’'S
MILLER; JOHN GRICE; and DOES, MOTION FOR ENTRY OF
inclusive, DEFAULT JUDGMENT AGAINST
Defendants. DEFENDANT REGENT

LIMITED [36]

[. INTRODUCTION

John R. Miller and John Grice coneed Chris Miller, President of FCN

CORPORATE CONSULTING

Capital Partners LLC (“FCM”), to inves$500,000 on behalf oFCM in Regent

Corporate Consulting Limited (“RCG3a carbon credit

business—with

“guaranteed” return of $5,395,000 withinglermonths. (Compl. § 53.) Near the €
of the three month period, the Defendantesedsto extend the end date an additio

five months. Id. T 61.) When the new deaddinarrived, Defendants wer
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nonresponsive and FCM aeived no money. Id. T 68.) FCM filed suit agains
Miller, Grice, RCC, and Regent Trust fraud in the inducenm, conspiracy to

commit fraud, and multiple violations dhe Racketeer Influeed and Corrupt

Organizations Act. (ECF NdlL.) When RCC failed toespond to the Complain

default was entered and FCiMoved for default judgment(ECF No. 36.) For the

reasons discussed below, the C&RANTS FCM’s Motion.
. FACTUAL ALLEGATIONS

1. Background

FCM is a California financial servicesmmopany that connects investors to hig
growth investment opportunities. (Comfl19.) FCM wasdunded in 2009 by Chris
Miller (“Chris”), the commny’s current Presideht. (Id.) FCM specializes in film
financing and assistdd/ing projects. [d.)

In early 2012, FCM was looking for vastors for a biofuel project and wz:
referred to Defendants John R. Miller (“Miller”) and John Grice (“GriceTyl. { 20.)

It is unclear who referred/iller and Grice. FCM'’s officers researched Grice

background and were pressed by his professional experienckel. { 21.) Grice’s
experience included serving as ®artner and Managing Director ¢
PricewaterhouseCoopers in Singapore, aedrlg two decades with Her Majesty

Customs & Excise in the United Kingdom.Ild.j FCM's officers received this

information through an emaglent by Chris from what appears to be an online w
profile. (Compl., Ex. 1.)

Miller and Grice presented FCM with apportunity to invest in RCC, a carbg
credit business. Carbon credits are pernhigg allow the holder to emit one ton

carbon dioxide and can be tradedthe international market.ld)) Grice served a$

Managing Director of RCC, while Millewas directly involved in RCC as Grice
business partner. (ECF No. 36.) FCM bedig Miller and Grice’s representation th

! FCM President, Chris Miller, shares the salmst name as Defendadbhn Miller. To avoid
confusion, the Court will refer to the MCPresident by his first name, Chris.
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returns from RCC were highlucrative, and entered an agreement to invedt) (
2. Formation of the Fraud
In January 2012, Chrfspn behalf of FCM, met wh Miller and Grice in Las
Vegas, Nevada to pitch the biofuel projest an investment opportunity. (Comj
1 22.) Both Miller and Grice portrayedetiselves as wealthy and powerful busin

eSS

partners who had access to, aadtrol of, billions of dolles of potential investmen
capital. (d.) Grice verified his and Miller'swealth” by logging into the bankin
website for Standard Charéel Bank in front of Chrisnd showing that they h

access to a bank account with a balaotever five hundrednillion dollars. (d.

123)

FCM presented the biofuel project Miller and Grice, but they were nd
interested. 1. 1 25.) FCM then presented thvestment opportunities that FCI|
specializes in: the “Summer Place lagi' and film financing projects. Id.) Miller
and Grice were not interesteddither project at that timeId()

After the meeting in Las Vegas, FCd not speak to Miller or Grice unt
Miller called FCM in April. (d. Y 26.) Miller indicated ovethe phone that he reall
enjoyed meeting Chris, and that he ancc&were interested working with FCM on
a film financing project. Id. T 27.) Miller then stated &t he wanted to meet i
person with FCM to further discuss projectil.)(

In April 2013, Miller emailel FCM a Proof of Funds tassure FCM that he an
Grice were capable of funding the film transactionisl. { 28.) The Proof of Fund

)t

L

d
S

was dated April 22, 2013 and indicated thitler and Grice had access to a bank

account with a balance of one billion dollar$d.X The Proof of Funds was issued
HSBC Letterhead and signed by two HSBtnagers: Victor C. Chen and Ste
Chow. (d.) FCM believed the Proof of Funde®cument was legitimate.ld( § 30.)

% |t is unclear from Plaintiffsisage of “FCM” throughout the Comiawhether Plaintiff refers to
Chris as an individual or FCM as the compaluring conversations and business dealiligs.also
unclear in some instances whether “FCM” referddalings with Chris oother officers of FCM.
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However, FCM later dicovered that Victor C. Chestopped working for HSBC in

2011. (d. 9 29.)
In April 2013, Miller and Grice schetkd several in-pem meetings with

FCM for the summer of 2013 to discuss the filmancing project as well as assistgd-

living housing projects. Id. § 31.)
3. First Meeting

In June 2013, Miller attended theasli summer meeting with FCM in Los

Angeles, California. I¢. § 39.) During this meeting, Miller and Grice brought

up

their involvement with RCC.1d.) Miller explained that RCC bought and sold carhon

credits, and arranged purchases of carbon credits by third paltigs. (

Miller represented that the returns mvestment in the carbon credits were

astronomical. I¢. § 41.) FCM believed Miller an@rice based on seeing financi
records showing access and control of billions of dollatd.) (Miller then showed

FCM documents relating to %16 billion transfer from UB to a Standard Chartered

Bank account controlled by Miller and Gricdd.(Y 42.)

4. Standby Letter of Credit

Miller continued to activel engage in business diegs with FCM involving
various projects during the summer of 2618n June 7, 2013, FCM entered into
agreement with Miller and Grice conoerg FCM'’s film-financing projects. Id.
1 33.) FCM agreed to contribute $100,00Méopaid in two installments toward t
cost of Defendants’ due diligence foiniifinancing and housing projectsld.(] 34.)
It is unclear from the Complaint what activgi®laintiff classifies as “due diligence
In exchange, Miller and Gze agreed to send FCM a &day Letter of Credit for $1
million to ensure that they were finanityacapable of fundig the projects. I1d.)

On June 10, 2013, FCM paid its firmstallment of $50,000 through wir
transfer to a bank account belonging ®etter Run Holding Ld.” with Standard

? Plaintiff FCM’s Motion for Enty of Default Judgment Again®efendant John Miller, Nov. 20}

2014, ECF No. 22.
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Chartered Bank in Singaporeld.( 37.) FCM then request the Standby Letter g
Credit before transferring the second installmeitd. Y 38.) Over one month later @
July 16, 2013, FCM received the Standbytéeof Credit, but the letter was refusg
by FCM’s bank. Id. 1 45-46.) FCM notified Defendis that the Standby Letter (
Credit was rejected.Id. 1 47.)

On July 18, 2013, Miller emilled FCM and explained d@hthe rejection was du

to document formatting issuedd.) Miller and Grice thempersuaded FCM to transfe
the remaining $50,000 even though FCM'’s begjkcted the Standby Letter of Credit.

(1d. 7 48.)

In August 2013, Miller and Grice againggented FCM with an opportunity 1
invest in RCC. Id. § 49.) Miller and Grice represted that if FCM investe(
$500,000, FCM would see a guaranteed retir$5,395,000 within three month
(Id.) This calculation was based the representation thatQ.6redits sold for $1, an(
that RCC already had agreementedirup to sell 539,500,000 creditsld.) Miller
and Grice then told FCM that if RCC wanable to fulfill any of the 539,500,0(
sales, RCC would pay RCfor any loss sufferetty December 31, 2013.1d( § 50.)
Defendants then represented that ifM-@greed to invest in RCC’s carbon cre
business, Defendants would transfez #100,000 from the June 7, 2013 contrac
already earmarked for Defdants’ due diligence—to bput towards FCM'’s tota
investment of $500,000.1d)) On August 30, 2013, FCM entered an agreement
RCC to invest in carbon creditsid({ 53.) Under the terms of the agreement,
carbon credit sales were to camt$ by December 31, 2013d.(f 54.) FCM made ¢
wire transfer of $400,000 to an account held by RA@. 1/(55.)

5. Second and Third Meetings

Miller continued to meet with FCM ilugust and September of 2013ld.(
19 56-57.) In late August, Miller went ECM’s office in Roseville, California for &

week to attend the second summer meaetiiy FCM, and to conduct due diligeng

on FCM’s “Summer Place Livingdssisted-living projects.Id. 1 56.)
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On September 4, 2013n@ September 5, 2@, Miller and Grice attended the
third summer meeting with FCM ihos Angeles, California. Id.  57.) At this
meeting, Miller and Grice again show& LM documents that indicated they had
access to billions of dollars sitting in one accouitd.) (

After the September 2013 meeting in LArsgeles, Miller traveled with FCM to
Orange County, California, &diller wanted to meet with a financial partner of FCIM.
(Id. § 58.) After the Orange County meetimdiller and Chris went together to the
John Wayne Airport in Santa Ana, Califaanivhere Miller used a two-hour flight
delay to further sell FCM on invesg in the carbon credit businessd. @ 59.) Miller
also sent an email to Chris on Septenmi#r2013, in which Mille further explained
the carbon credit business, and providedudumentation regarding enforceable sales
agreements that Grice, Milleend RCC already had in placeld.(f 60.) This

documentation indicated that RCC had cacis with numerous large, reputahble
entities with a total value of $1,137,000,000d.)(
6. Defendants Delay Paynteand Become Unresponsive
On November 28, 2013, Grice sentNW@ Notice to Amend the Agreement

because the payment of 800 million sold credits had been delalked] §1.) It is

unclear why Grice referred to 800 million credits when FCM invested in 539,500,000

Grice said the Agreement would be modifiedsay that all sales were expected| to
conclude by April 30, 2014(ld.) FCM executed the Amendment on December (30,
2013. (d. T 62.) The Amendment actually indiedtthat it would be in force until
May 31, 2014. 1¢.)

After the Amendment was executedillst and Grice became unresponsive|to
FCM'’s requests for updates regardithgg carbon credit businessld.( 63.) On
February 3, 2014, Chris sent a text messadpilter, in which he indicated that Gric

(D

had stopped responding tamails, and inquired whethé-CM’s money had been
stolen. [d. Y 64.) Chris also told Miller that hred learned that Grice and Miller may
be on the radar with law enforcement agenciés) (Miller responded that he was no
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longer involved with the carbon credit tracions, and assured Chris that no mot
had been stolen.Id. § 65.) Chris reminded Miller th&ie had made great efforts
selling the carbon credit business to FCMhat Orange County Airport, and furthg
guestioned why Grice would not respond®GM if no money had been stolend.}
Miller never responded.

On May 31, 2014 when the Amendmesxpired, FCM did not receive an

ey
n

(D
—_

y

money from Defendants related to thebcar credit sales, nor did FCM receive any

money to compensate FCM for losses addine agreed return of $5,395,000d. (
71 68.) On September 11, 20EZM filed suit against Mille Grice, RCC, and Reger
Trust.

7. Judgmen$ought

FCM alleges four claims against RC (i) fraud in the inducement; (ii

conspiracy to commit fraud; (iii) violains of Section 1962(c) of the Rackete
Influenced and Corrupt Organizations tAand (iv) conspiracy to violate the

Racketeer and Corrupt Organizations Adtl. {1 72-96.)

FCM seeks equitable damages in the amount of $500,000, statutory
damages in the amount of $1,500,00@praey fees in the amount of $33,6(
pursuant to the Local Rule 55-3 fee schedubsts of suit in the amount of $882, a
a post-judgment interest in accordance with 28 U.S.C. § 1961.

This Court already awarded damaged=t©M in its Default Judgment Ordsd
against Defendant John Miller. (ECF N26.) As a general rule, a plaintiff ma
pursue separate judgments against defendhatsare jointly and severally liable fq
the full amount of plaintiff's damages; but untlge "one satisfaction” rule, a plainti
may recover only one satisfaction for angdes. 47 Am. Jur. 2d Judgments § 8
Specifically, if two or more tortfeasorsqaiuce a single injury, ghplaintiff may sue
each one for the full amount of the damagel hold the defendants severally liab
However, plaintiff can obtain only a singlecovery, and each defendant will
entitled to a credit for any sum that the ptdf has already collected from the oth
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defendant. Ifl.) Therefore, this Court is @cluded from awarding FCM a duplica
award against RCC for the samause of action alreadywarded against Defenda
John Miller.
lll.  LEGAL STANDARD
Federal Rule of Civil Procedure 55(b) autlkes a district court to grant defad
judgment after the Clerk enters default unBeile 55(a). Local Rule 55-1 requirg
that the movant submit a declaration establishing (1) when and against which

default was entered; (2) identification tbfe pleading to which default was entere

(3) whether the defaulting party is a minamcompetent person, or active servi
member; and (4) that the defaultingtyavas properly served with notice.

A district court has discretion whedr to enter default judgmentAldabe v.
Aldabe 616 F.2d 1089, 1092 (9thir. 1980). Upon defaulthe defendant’s liability
generally is conclusively ediished, and the well-pleaddédctual allegations in the
complaint are accepted as trueelevideo Sys., Inc. v. Heidenth@26 F.2d 915, 917
19 (9th Cir. 1987) (per curiam) (citifgeddes v. United Fin. Grp559 F.2d 557, 56(
(9th Cir. 1977)).

In exercising its discretion, a court muginsider several factors, including
(1) the possibility of prejudice to plaintifi2) the merits of plaintiff's substantiv
claim; (3) the sufficiency othe complaint; (4) the sum a@honey at stake; (5) th
possibility of a dispute concerning materfiatts; (6) whether the defendant’s defal

was due to excusable neglect; and (7) thenst policy underlyinghe Federal Rule$

of Civil Procedure favoringlecisions on the meritsEitel v. McCool 782 F.2d 1470
1471-72 (9th Cir. 1986).
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IV. DISCUSSION

A. Notice

On January 28, 2015, RCC was serwgith the Summons and Complai
through substituted service by FCM. (ECF.NM8.) Therefore, the Court finds th
FCM properly served RCC in complianedth Federal Rule of Civil Procedur
4(e)(2)(B).
B. Eitel Factors

The Court finds that thEitel factors weigh in favor of default judgment.

1. FCM Would Suffer Prejudice

If the Court does not grant default judgm, the case willdce a dead end.

At

RCC has had ample opportunity to participatéhe adjudicatory process and help the

Court resolve this matter.
2. FCM Has Brought Meritorious Claims
Fraud in the Inducement

FCM'’s allegations establish that RGCommitted Fraud in the Inducement and

violated Sections 1962(c) and (d) of the Racketeer Influenced and Cg¢
Organizations Act (“RICQO”).

Fraud in the Inducement “occurs whe gporomisor knows what he is signir
but his consent is induced by fraud, mutualeas is present and a contract is form
which, by reason of the fraud, is voidablédinesley v. Oakshade Town Ctt35 Cal.
App. 4th 289, 294-95 (2005) (internal citations omittexde alsoCal. Civ. Code
8 1572 (West 2015) (“Actual fraud, withinghmeaning of this Chapter, consists
any of the following acts, committed by party to the contract, or with hi
connivance, with intent . . . to indubem to enter into the contract[.]”).

FCM'’s allegations establish in det#ilat on many occasions between Janu
2012 and August 2013, Grice (RCC’'s Mgmay Director) and Miller (Grice’s
business partner who was ditly involved with RCC), madeepresentations to FCN
of being wealthy investors with access tml a&ontrol of billions ofdollars. (ECF No.
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36.) Because RCC is not a successfyprofitable carbon credit business, the Prg
of Funds, Guarantee Standby Letter Credgliil various statements made by pho
email, text message, andperson were also false. @Gmise RCC was represented
legitimate and highly profitableusiness, FCM assented to the Agreement to inve
RCC. ThereforeRCC committed fraud in the inducement.

Wire Fraud

The RICO Act makes it unlawful for fgy person employed by or associat
with any enterprise engaged in, or the atés of which affect, iterstate or foreign
commerce, to conduct or participate, dile®r indirectly, in the conduct of suc
enterprise's affairs throughpattern of racketeering activitygr conspire to do so. 1
U.S.C. § 1962(c) & (d). The elementsaotivil RICO chim are “(1) conduct (2) of

an enterprise (3) throughpattern (4) of racketeeringctivity (known as ‘predicate

acts’) (5) causing injury to plaintiff’s ‘business or property.Living Designs, Inc. v
E.l. DuPont de Nemours & Ca431 F.3d 353, 361 (9th Cir. 2005) (citiGgimmett v.
Brown, 75 F.3d 506, 510 (9th Cir. 1996)).

An “enterprise” is defined as *“anyndividual, partnership, corporatiof
association, or other legal entity, and anyounor group of indivduals associated il
fact although not a legal entity.” 18 U.S.C1861(4). A single ‘mdividual,” single
“partnership,” single “corporation,” singléassociation,” or a single “other legs

entity” are all enterprises.Odom v. Microsoft Corp.486 F.3d 541, 548 (9th Cir.

2007). Similarly, “an associated-in-fagthterprise under RIC@oes not require an
particular organizational struceyrseparate or otherwiseld. at 551.

Plaintiff's allegations make clearah Miller and Grice—through representir
themselves and through the guise of R@@ Regent Trust—qualify as an associats
in-fact enterprise by their relationship with one another.

“Racketeering activity” is any act wthicis indictable undeone of severa
provisions of Title 18, United States Codlecluding wire fraud (18 U.S.C. § 1343
18 U.S.C. 8 1961(1)(B). The violation w@fire fraud has three elements: “(1) tl
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formation of a scheme or artifice to defca (2) use of the United States wires
causing a use of the United States wires rtherance of the scheme; and (3) spec
intent to deceive or defraud.'Odom 486 F.3d at 554. Likewe, internet use I
considered a use of wires for the purposes of this staB#eUnited States v. Selpy
557 F.3d 968, 979 (9th Cir0R9) (explaining that an inteeh email is sufficient to
establish a use of wires in furtheranceacdcheme). For the racketeering activity
be considered a pattern, there must bleasdt two predicate acts that are related

together amount to or pose a threat of continued criminal activityd., Inc. v.

Northwestern Bell Tel. Co492 U.S. 229, 239 (1989).

FCM's allegations establish that Mitleand Grice used RCC for the so
purpose of defrauding FCMMiller and Grice perpetuated that scheme by exchan
numerous emails, phone calls, text messaga® transfers and fraudulent baij
documents with Chris and FCM in an effdo present RCC as a successful &
profitable carbon credit business. Through these multiple exchanges over a pe
twenty months, RCC has commaitk more than two predicasets that all relate an
amount to RCC'’s fraudulent venture. FCMgents ample evidente establish thal
RCC committed wire fraud through multipjgedicate acts. Therefore, RCC h
engaged in a pattern of racketeering activity.

Finally, FCM'’s allegations establish tHfa€CM sustained a total pecuniary inju

of $500,000 to its businesa@property from its dealingsith RCC. Therefore, RCC

violated 18 U.S.C. § 1962(c) by committing wire fraud.
Conspiracy to Commit Wire Fraud

“It shall be unlawful for any person t@wspire to violate any of the provisior
of subsection (a), (b), or (c) of this sea.” 18 U.S.C. § 1962(d). “It is the mel
agreement to violate RICO that § 1962(dpids; it is not necessary to prove a
substantive RICO violations ever occurr@sl a result of the conspiracy. The illeg
agreement need not be exprasdong as its existence caa inferred from the words
actions, or interdependence adtivities and persons involved.Oki Semiconductot
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Co. v. Wells Fargo Bank, Nat. Ass208 F.3d 768, 774-75 (9tir. 2002) (internal
citations omitted). In adddn, all co-conspirators are liee for each other’s acts in
RICO conspiracy.ld. at 775.

FCM'’s allegations demonstrate that corporate defendants RCC and R
Trust acted along with Miller and Grice tiefraud FCM. Therete, RCC violated
Section 1962(d) of the RICO Act.

FCM has pleaded actionable RICO Actaims and one California state frat
claim against RCC.

3.  The Amount at Stake Weighdg~avor of Default Judgment

FCM seeks equitable damages in the amaf $500,000, which is the amou
FCM was fraudulently induced to invest RCC. Pursuant to 18 U.S.C. § 1964(
FCM is entitled to statutory treble damage the amount of $1,500,000, attorn
fees, and costs of suit. Therefore, theoam at stake weighs in favor of defa
judgment.

4.  There is No Possibility of Dispute as to Material Facts

Since RCC has defaulted, it automaticalbynceded to the allegations plead
by FCM as true.Televideo Systems, Inc. v. Heidenti8&6 F.2d 915917-18 (9th Cir.
1987). Thus, there is no possibilitydiEpute as to material facts.

5.  There is Little Possibility Defaultas Due to Excusable Neglect

FCM served RCC at its place of business with the Summons and Com
through substituted service anthiled it to RCC. (ECHo. 29.) RCC has not fileg
an opposition. This leaves little possibilityatidefault was due txcusable neglect.

6. Policy for Deciding on the Merits Wgts in Favor of Granting Default

Judgment

As stated above, FCM has establishest fRCC is not a legitimate busines
RCC's refusal to participate in the suitrthier demonstrates to the Court that R
was used for the sole purpose of defraudinylFd herefore, the Qurt finds that this
factor does not preclude entry of default judgment.
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C. Damages

1. Statutory Treble Damages

“Any person injured in his business @roperty by reason of a violatio
of section 1962 of this chapter may sueréfor in any appropriate United Stat
district court and shall recover threefolaé tdlamages he sustains and the cost of
suit, including a reasonable attorney's fee[.]” 18 U.S.C. § 1964(c). FCM susta
loss of $500,000. Accordingly, the Court awarded FCM statutory treble damay

the amount of $1,500,000 agdim®xfendant John Miller on Beuary 5, 2015. (ECH

No. 28.)

This Court is precluded from awangj a duplicate award based on the s3
cause of action against Defendant RCCouble or duplicative recovery for the san
items of damage amounts to overcongagion and is therefore prohibitedNorcen
Energy Resources v. Pacific Gas & Elec..,CI895 U.S. Dist. LEXIS 21943, *24
(N.D. Cal. Dec. 4, 1995). Accordingl{sCM is not entitled to damages against
RCC.

2. EquitableDamages

FCM seeks an additional $500,00Ceuitable damages under California st
law. Cal. Civ. Code § 3333 (West 2014). thns case, the claims of Fraud in t
Inducement and Wire Fraud arise from thensapredicate acts and loss suffers
FCM failed to cite to any dhority allowing treble damageto be added to equitab
damages. Therefore, the Couwtbes not award FCM equitable damages ir
addition to treble damages

3. Post-Judgmernterest

Because FCM does not request a speaifiount in post-judgment interest, ti
Court GRANTS FCM post-judgment interest at therate outlined by 28 U.S.C.
§ 1961(a)’

* The calculation according to 28 U.S.C. § 1961(&]JR¥rom the date of the entry of the judgmer

at a rate equal to the weekly average 1-yeastant maturity Treasunyield, as published by the
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4. AttorneyFees

FCM requests the same amount for aggrifiees against RCC as it requested

from Miller. (ECF No. 36.) The Court ralady granted FCM attorney fees in t
amount of $33,600 pursuant to the LocalleR65-3 fee schedule of the Centr

District of California. (ECF No. 28.) Therefore, the Court is precluded from

awarding a duplicative award for attesnfees against Defendant RCRorcen 1995
LEXIS 21943, at *24,

5. Costs of Suit

FCM requests a different amount forst® against RCC than it did again
Miller. (ECF No. 36.) The CoulGRANTS FCM costs of suitin the amount of
$882 as calculated by adding $400 fronmfilithe Complaint, $450 for service of t
Summons and Complaint on RCC in Hong Ko@hjna, and $32 for costs related

preparing, copying, and delivering mandatehambers copies to the Court. (EC

No. 37.)
V. CONCLUSION
For the reasons discussed above, the GBRANTS FCM Capital Partner’s
Motion for Default Judgrnt. (ECF No. 36.)
IT IS SO ORDERED.

June 24, 2015

p . -
Y 207
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE

Board of Governors of the Federal Reserve Systenthe calendar week preceding the date of
judgment.”
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