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Anited States District Court
Central District of California
FREE CONFERENCING Case No. 2:14-cv-07113-ODW (SHXx)
CORPORATION,
Plaintiff, ORDER GRANTING DEFENDANT
V. T-MOBILE US, INC.'S MOTION TO
T-MOBILE US, INC. and BRYAN STAY [22] AND GRANTING
FLEMING, DEFENDANT FLEMING’S MOTION
Defendants. TO DISMISS [23]

. INTRODUCTION

There are two motions before the Coufhe first motion is Defendant T
Mobile US, Inc.’s Motion to Dismiss or 8¢ Pursuant to th®octrine of Primary
Jurisdiction. (ECF No. 22.) The secomation is Defendant Bryan Fleming’'s Ru
12(b)(2) Motion to Dismiss foLack of Personal Jurisdiction(ECF No. 23.) In the

ng Corporation v. T-Mobile US, Inc. et al Dod.

35
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five-count Complaint, Plaintiff Free Contarce Corporation alleges that Defendants

wrongfully blocked calls from T-Mobile custners attempting to use Plaintiff's freg
conference call services. For tteasons discussed below, the C@&RANTS
I
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Defendant T-Mobile US, im’s Motion to Stay andGRANTS Defendant Bryan
Fleming’s Motion to Dismiss.
. FACTUAL BACKGROUND
Free Conferencing Corporation (“Free Conferencing”) is headquartered in
Beach, California, and operategbsites that promote “free” conference call servi
for its customers. (Erickson Decl. { Fyee Conferencing contracts with local phg
companies—also known as local exapa carriers (“LECs”)—which provide th

telecommunications infrastructure to hastnference calls foFree Conferencing’s

customers. (Peterson Decl. § 3.) TheCkEprovide the initiadial-in telephone
number as well as the “conferencing bridgesl other equipmentto facilitate the
conference calls. Iq.) LECs then charge a termirati fee to the telephone servit
providers—also known as imexchange carriers (“IXCs”)—of the individuals on t
conference call. Id.) In other words, Free Confarcing provides its customers
conference call phone numbassociated with an LEGnd when the call ends th
LEC charges the customers’ phone proksdethe IXCs—a termination fee.

Free Conferencing does not make monegdlly from its customers in thi
business model. Instead, the LECs page Conferencing a “marketing fee” based
the amount of termination fees collected from IXCs. (Erickson Decl. § 2.) This
business model is called ceess stimulation” and is regulated by the Fed
Communications Commission (“FCC?).

! Having considered the papers filed in support of and in opposition to these motions, the
deems the matter appropriate fi@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.

2 The FCC describes access stimulation as follows:

Access stimulation occurs whem.BC with high switched access rates
enters into an agreement with provider of high call volume
operations such as chat lines, ladentertainment calls, and “free”
conference calls. The arrangement inflates or stimulates the access
minutes terminated to the LEC, and the LEC then shares a portion of
the increased access revenues resulting from the increased demand
with the “free” service provider, ooffers some other benefit to the
“free” service provider. The shared revenues received by the service
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The success of an access stimulatiwsiness model islependent on higlh
termination fees charged by the LECs. Q<Ein rural areas are exempt from filin
rate-control tariffs for termirteon fees and are authorized to charge higher terming
fees than LECs imompetitive markets.See47 C.F.R. 8§ 61.26(e). LECs are al
authorized to privately negotiate termimatifee agreements with individual IXCH.
at § 61.26(a)(3)(iiY.

An access stimulation business model isatassue in this case, but is inste
the salient backdrop for the disputeHere, the relevant LEC is Great Lak
Communications Corporation (“Great Lakgsa company with operations in low
(Erickson Decl. § 3.) The relevant IXChefendant T-Mobile USnc. (“T-Mobile”).

Free Conferencing and Great Lakes arerenuly in a contract under which Fre

Conferencing’s conference calls are supported by Great Lakes, and Free Confe

is paid a marketing fee based on the amaintalls terminated by Great Lakes.

(Erickson Decl.  2.) Great Lakes and Didlle also have a contractual agreem
regarding the termination fees Greatkéa charges when one of T-Mobilg
customer’s calls is terminated on the Gilegdtes network. (Erickson Decl. {1 6, 8.)

In August, 2014, a dispute arose betw&xeat Lakes and T-Mobile regardir
their termination fee contract. (Ericksonddéef 8.) T-Mobile then began routing &
phone traffic bound for the Grehtaikes network tlough alternate networks, such

provider cover its costs, and it theyef may not need to, and typically

does not, assess a separate charge for the service it is offering.
Meanwhile, the wireless and interé&range carriers (collectively IXCs)
paying the increased access charges are forced to recover these costs
from all their customers, even though many of the customers do not
use the services stinaiing the access demand.

In re Connect America Fun@6 FCC Rcd. 17663, 17874 (2011).

% The FCC recently promulgated guidance to fadd the adverse effects of access stimulation.”
re Connect America Fun@6 FCC Rcd. at 17875. The new guickasubjects rural LECs to federa
rate controls when an LEC receives a significactease of incoming tratfi among other criteria.
Seedd. at 17874-90.
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AT&T's network. (Petersen Decl. § 8.) Mebile claims that Great Lakes “forced”
to reroute traffic. (ECF 22-1 ["Def. PJBr.”] at 6.) As a result of overloading th
capacity of the AT&T network, T-Mobileustomers immediatelyegan receiving “all
circuits busy” messages when attempting to call the Free Conferencing nu
associated with Great Lake@etersen Decl. | 8; Erickson Decl. § 3.) Inundated

customer service complaints, Free Confeneq in turn complained to T-Mobile

about the connection problemgErickson Decl. {{ 4-6.)T-Mobile directed Free
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Conferencing’s complaints tdGreat Lakes and refused to disclose any information

regarding its dispute with Great Lakes$d.)

Free Conferencing alleges that T-Mebpurposefully limited calls from itg
own customers to the Great Lakes netwaska “negotiation strategy” with Gre;
Lakes. (Erickson Decl. f 8-9.) Negttas between Great Lakes and T-Mob
have allegedly broken dowma the parties are currentgngaged in a confidentis
alternative dispute resolutioprocess. (Peterson Def§l.13.) By overloading the
AT&T network and disrupting its own etomers’ calls, T-Mobile cost Fre
Conferencing “more than 33 million minutes ude” and associated marketing fe
(Peterson Decl.  7.) The contract disphgénveen Great Lakesd T-Mobile is also
allegedly costing Free Conferencipgst and future customerdd.

Free Conferencing brings five causesastion against Defendants T-Mobi

and Bryan Fleming (“Fleming”), a T-Mobilexecutive. Count | alleges intentional

interference with contract—T-Mobile imided to disrupt the performance of Fr
Conferencing’s contract with Great Lakdoy limiting traffic to the Great Lake

network. (Compl. 1 24-31.) Count llleges intentional iterference with Free

Conferencing’s “Terms and Conditions” agneents with its registered users—
Mobile intended to disrupt these custoragreements by limiting traffic to the Gre
Lakes network (Compl. 11 32—-39.) Court dlleges intentional interference wit
prospective economic relations—T-Mobiletanded to disrupt the relationshif
between Free Conferencing and future custenby limiting traffic to the Great Lake
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network. (Compl. 1 40-48.Court IV alleges a violatioof the California’s Unfair
Competition Law (“UCL”"), Business & Pfessions Code 87200—T-Mobile, by
violating Section 201 of the Federal t@munications Act (“FCA”), 47 U.S.C. § 201,
engaged in an unlawful business practi@@ompl. 11 49-54.) #d Count V alleges @
violation of Washington’s Unfair and Dgu#ve Practices Act, RCW 8§ 19.86.010—T -
Mobile engaged in an unfamethod of competition by limiting traffic to the Greft
Lakes network. (Compl. 11 55-60.)
lll.  PRIMARY JURISDICTION
T-Mobile moves the Court to stay or dissall five counts in the Complaint gn

r——4

the grounds that the doctrine pfimary jurisdiction applies(Def. PJD Br. at 1.) T
Mobile brings the Motion “pursuant to Fed. Civ. P. 12(b)(1) and the doctrine pf
primary jurisdiction.” (d.) However, “[p]rimary juriscttion is not a doctrine thaf
implicates the subject matter juristion of the federal courts.Syntek Semiconductqr
Co. v. Microchip Tech. Inc307 F.3d 775, 780 (9th €Ci2001). As discussdadfra,
staying or dismissing the Complaint imgtes the prudential powers of the Court,
and not the Court’s subjegtatter jurisdiction.

As an initial matter, the Court rejecEree Conferencing’s argument that FCC
“has no expertise or jurisdiction to handle 8tate tort claims at issue here.” (ECF
No. 27 ['Pl. PJD Br.”] at 1.) The primarjurisdiction doctrine is used “whenever
enforcement of the claim requires the resolutiorssdies’ and anissuein this case is
whether T-Mobile violated federal telecommunications statutes and regulataes.
United States v. W. Pac. R.R. C852 U.S. 59, 63-64 (1956) (emphasis added).
While it is true that the FCC cannot adjudecat California intetional interference o
UCL cause of action, the FCC can issueleclaratory ruling on whether or not T-
Mobile’s practices violate tieral telecommunications lavsee47 U.S.C. § 207. The
resolution of that issue, whether by the Gaarrthe FCC, is not the adjudication pf
any cause of action in this case.
111
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For the reasons discussed below, the Cbuods that the primary jurisdictiof
doctrine applies to the entire Complaimidaherefore this case is stayed pending
resolution of Free Conferencing’s administrative proceedings.

A. LEGAL STANDARD

“The primary jurisdiction doctrine allowsourts to stay proceedings or
dismiss a complaint without prejudice penditg resolution of an issue within th
special competence of aaministrative agency.Clark v. Time Warner Cable&23
F.3d 1110, 1114 (9th Cir. 2008). The doctnseonsidered a “prudential” measur
“under which a court determines that atherwise cognizablelaim implicates
technical and policy questiorieat should be addressead the first instance by thg
agency with regulatory authority over the kelet industry rather than by the judici
branch.” Id.

While there is “[n]Jo fixed formula fo applying the doctrine of priman
jurisdiction,” Davel Commc’ns, Inc. v. Qwest Cqrg60 F.3d 1075, 1086 (9th Ci
2006), the Court is instructed by the holdingUnited States v. General Dynami
Corp., 828 F.3d 1356, 136@th Cir. 1987). General Dynamicsnstructs that four
factors are “uniformly preseim cases where primary jurisdi@n is properly invoked:
(1) the need to resolve an issue tf@&t has been placed bgongress within the
jurisdiction of an administrative body havimggulatory authority (3) pursuant to
statute that subjects an industry or activttya comprehensive regulatory scheme t
(4) requires expertise or uniformity in administrationd. The Ninth Circuit further
explains that primary jurisdiction is propésr an “issue of first impression, or
particularly complicated issue” where therdtection of the integrity of a regulator
scheme dictates preliminary resort te thgency which admistiers the scheme.
Clark, 523 F.3d at 1114 (internal citatioasd quotation marks omitted).

B.  APPLICATION

T-Mobile asserts that the Court shouldrdiss or stay all five counts in th

Complaint under primary jurisdiction. (Def.[PBr. at 2.) In ordefor this Court to
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determine whether primary jurisdiction &g, it must first decide whether eaq
cause of action invokes a comprehensivgulaory scheme—the first three facto
from General Dynamics The Court must then edide whether or not th
telecommunications issues involve coropted technical and policy questions, g
whether the Court has sufficient regulatgyidance to adjudicate such issues—
fourth factor fromGeneral Dynamics For ease of discussion, the Court will fif
address Count IV, which is brought under theL, and then proceed to the other fg
counts.

1. CounT IV—CALIFORNIA’SUCL

Count IV alleges a violation of @G#Bornia’'s UCL which prohibits any
“unlawful, unfair or fraudulent business amt practice.” Cal. Bus. & Prof. Cod

§17200. (Compl. § 49.) “Ualvful business activity . . . includes anything that ¢

properly be called a businessagptice and that at the same time is forbidden by I3
Farmers Ins. Exch. v. Superior Cou826 P.2d 730, 734 (Cal. 1992).

Free Conferencing acknowledges thelements of the FCA and FC
regulations are potentially intertwined in tluguse of action. The Complaint asse
that T-Mobile engaged in “unlawful” conduct prohibited by the UCL becaust
Mobile’s conduct “constitutes a violation tffe Federal Communications Act and {
regulations and orders proigated by the [Federal @onunications] Commission.
(Compl. § 51.) Free Conferencing alleges th#&tiobile violated federal law in thre
different ways: (1) “providing degradedrgiee to subscribers seeking to reach F
Conferencing conferencing services termimgiat Great Lakes and fail[ing] to corre
the problems or ensure that intermediatavglers . . . were prming adequately”;
(2) “blocking, choking, reduag or restricting telephone tfef’; and (3) “fail[ling] to
make appropriate use ofrmeination suppliers to ensure calls of its custom
terminate reliably.” (Coml.  50.) In examining the suggested factors ftaemeral
Dynamics the Court finds the first three facs easily satisfied and undisputed—tl
(1) issue originates from (3) the compresiee FCA regulatory scheme which (2) t
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FCC is charged with administering under 47 U.S.C. 88 151, 15de Genera
Dynamics 828 F.3d at 1362.

Since Count IV involves a matter @ comprehensive regulatory scher
administered by the FCC, the Court must rdeeide whether or not the resolution
this cause of action “requires expertise or uniformity in administration” g
“particularly complicated issue.'ld.; Clark, 523 F.3d at 1114. To do so, the Co
must first examine the relent statutes and regulations, and decide if these
provide the Court sufficient guachce to adjudicate Court IV.

I. Statutory and Regulatory Background

The FCA is administeredy the FCC and imposes a variety of obligations
telecommunications carriers. 47 U.S.C. B3l, 154. Section 201(b) of the FG
states: “All charges, practices, classifioas, and regulations for and in connecti
with such communication service, shall jnst and reasonable, and any such cha
practice, classification, or gelation that is unjust or unreasonable is declared ftt
unlawful.” Id. 8§ 201(b). Section 202(a) states that it “shall be unlawful for
common carrier to make anynjust or unreasonable discrimination in charg
practices, classifications, regutats, facilities or services[.]’ld. 8 202(a). Sectior
207 of the FCA provides that “any persdaiming to be damaged by any comm
carrier subject to the provisions of this chapter may either make complaint f{
[FCC] . . . or may bring suit for the recoverfy damages . . . in any district court
the United States of agpetent jurisdiction.”ld. § 207.

The FCC regularly expounds upon the largguaf sections 201 and 202, a
has a created a regulatory framework applicablthis case. TdFCC declared tha
“the practice of call blockinggoupled with a failure t@rovide adequate consum
information, is an unjust and unreasonabtdation of Section 201(b) of the [FCA].
Telecomms. Research and Action Ctr. &whsumer Action v. Central Corg.FCC

Rcd 2157, 2195 (1989). *“Specifically, [FC@recedent provides that no carrief

including interexchange carriermay block, chokereduce or restrict traffic in an
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way.” In re Establishing Just and Reasormalitates for Local Exchange Carrig2
FCC Rcd 11629, 831 (2007).

In 2012, the FCC publishedn re Developing a Unified Intercarrief
Compensation Regimeavhich addresses “a patteaf call completion and servic

D

guality problems on long distance callsdertain rural areas.” 27 FCC Rcd 1351,
1351 (2012) (the “Declaratory Ruling”). In describing the “[c]all completing
problems,” the Declaratory Rulimgcites a fact pattern neailyentical to the facts ir
this present case—*“rural eas” with “higher” ratesand “long distance providers’
seeking new ways to “route” calls “at the lowest cost possibld.”at 1354. The
Declaratory Ruling “remind[s] carriers d@ghe [FCC'’s] longstanding prohibition on
carriers blocking, choking, reducing or othemvi®stricting traffic, and “clariffies]
that this prohibition extend# the routing practices . ..that have the effect of
blocking, choking, redung, or otherwise restricting traffic.”Id. at 1352. The
Declaratory Ruling unequivocallgtates that the routintpractices such as those
described herein that lead to call teration and call quality problems may constityte
unjust and unreasonable practices in violatibsection 201 of fte FCA], and/or may
violate a carrier's section 202 dutio refrain from unjust or unreasonable

discrimination in practices facilities, or servicesld. The Declaratory Ruling als

O

states that “it is an unjust and unreasonabéetice in violation of section 201 of the
[FCA] for a carrier that knows or should kndlat it is providingdegraded service tp
certain areas to fail to correct the problemto fail to ensure that intermediate
providers . . . are performing adequateljd’ at 1355-56.
While these passages from the Deafary Ruling appear unremitting, the
Declaratory Ruling then concedes that tlandards for identifying such violations are
not precise. The DeclarayorRuling disclaims that “nbing in this Declaratory
Ruling should be construed to dictate hoarriers must route their traffic.’1d. at
1356. It then provides the following “guidance” for unlawful conduct: “We notg in
this context that what constitutes an unoeable number of calls failing to complete
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to rural areas could be a relatively lowrgentage of calls being carried to 3
destinations by a particular carrierld. at 1356 n.37. Nothing further—such as clé
criteria for courts—is provided. The Ded#ory Ruling also states that the FCC
“neither mandating specific contracting management practices nor suggesting |
such practices would absolve a carrietiability for a failure nonetheless to ensui

that calls are being completedarjust and reasonable manndéd.”at 1356 n.36. The

section on “Enforcement” explas that “[i]f a carrier engges in any of the prohibite
activities described above, timmission can take appropriate action pursuant tc
remedies available under statutory auitlyorincluding cease-and-desist orde
forfeitures, and licese revocations.” Id. at 1358-59. The federal courts are |
mentioned.

Following a notice-and-comment lemaking period in 2013, the FC
published an order on this issue. Re Matter of Rural Call Completip@8 FCC Rcd.
16154 (2013) (the “FCC Order”). The FQ@@der “adopt[s] recording, retention, ar
reporting requirements to substantially mase [the FCC’s] ality to monitor and
redress problems associated witimpdeting calls to rural areas.’ld. § 19. The FCC
Order generally requires all cears to keep records onlktattempts, connections, an
routing practices, and to regularly reporttagr technical data and information to t
FCC. Id. 1 40-84. Such data include® ttcalling party number; called part
number; date; time of day; whether the call is handed off totarmediate providel
and, if so, which intermediajgrovider; whether the call igoing to a rural carrier []
whether the call is interstate; and whieat the call attempt was answeredd. § 40.
The FCC Order then states: “We now dode that these data—as well as cert
cause code information—are necessarypéomit us to identify and redress cg
completing problems.’1d.

ii. Application

T-Mobile asserts that the FCC has y@fprovide “specific guidance regardirn

what constitutes a violationf the [Declaratory Ruling].” (Def. PJD Br. at 3.)
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According to T-Mobile, the FCC has not “defined when service is ‘degraded’|or €
carrier is ‘performing adequately,” or ahconstitutes a ‘reasonable percentage| of
completed calls.” I.) On the other hand, Free Comecing argues that there is no
need for FCC expertiseebause “the FCC has spokelearly and often on cal|
blocking and rural call completion,” suchathwhether or not T-Mobile’'s conduct
violated federal law is not a “novel” lelgasue. (Pl. PJD Br. at 15, 23.)

Free Conferencing is misguided. Digspghe FCC’s explicit pronouncements
that prohibit call blocking and degradsdrvices, the FCC peatedly acknowledges
the complex and fluid nature of these issu&he Declaratory Rung does not require
specific traffic routing procedures, offer® definition of “degrded” services o
“adequate” performancegnd does not mandasmy procedure to ensure calls are
completed. Free Conferencing failed to iigra single case in which a federal courrt
wrestled with these issuesThe Declaratory Order also makes no mention of |the
federal courts and specifically definese FCC as the appropriate enforcemgnt
authority.

The Court is particularly concerned witihie guidance in the FCC Order. The
FCC Order now mandates tdded and lengthy recordkeeping and reporting
requirements. These new requirements feeessaryo permit [the FCC] to identify
and redress call completing problemdri re Rural Call Completion28 FCC Rcd.
16154 1 40 (emphasis added). The FC@eDdoes not indicate how the mountain| of
“necessary” records is analyzed or holme FCC will identify and analyze “call
completing problems.” What then woulte Court do with these records?

The resolution of this issue—whether mot T-Mobile violated the FCA and
FCC regulations—is why the primary jurisdictidoctrine exists. This is “an issue of
first impression” of a “particularly complded issue” that “requires expertise |or
uniformity in administration.” Clark, 523 F.3d at 1114General Dynamics828 F.3d
at 1362.
111
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The Court specifically notes that re-ragicalls to rural LECs is an evolvin
area of law. The Declaaty Ruling was published i8012 and the FCC Order |
2013. The Declaratory Ruling observes ttamprehensive[feform” is underway
and will “gradually reduce mostermination charges, which, at the end of
transition, should eliminate the primaigcentives for cost-s@ivg practices that
appear to be undermining the réligy of telephone services.In re Developing a
Unified Intercarrier Compensation Regim&7 FCC Rcd at 1355. This statement
evidence that the FCC sees this aredawf as evolving, and further supports t
Court’s decision not to meddle here. It igoontant to “protect[fhe integrity” of the
FCC'’s evolving regulatory schem&eneral Dynamics828 F.2d at 1362.

Free Conferencing claims that since it is not a telecommunications ¢
subject to FCC jurisdictiorijt is in fact now precludedrom filing a complaint with

arrie

the FCC.” (Pl. PJD Br. at 20.) Free Cemncing is mistaken. Section 207 states

that “[a]ny person claiming to be damaged myaommon carrier . . . may [] mak

complaint to the [FCC] ...” 27 U.S.C. § 207 (emphasadded). Additionally, the

FCC Order states that the FO®ill continue to look intocomplaints from rural LEC4
and consumers and pursue enforeetmaction where warranted.in re Rural Call
Completion 28 FCC Rcd. at § 27. There istmag standing in the way of Fre
Conferencing from receiving a declaratouling from the FCC.

For the reasons just stated, the Coumtidi that the primary jurisdiction doctrin

applies and the initial decision-makingspensibility for Count IV should be

performed by the FCC.

2. CounTsl, Il, AND Ill—I NTENTIONAL INTERFERENCECLAIMS
Counts |-l of the Complaint all kge various forms of common la
intentional interference. @npl. Y 24-48.) The factual basis for Counts I-Ill is

Mobile’s “inten[t] to disrupt” Free Comfrencing’s contractual agreements by
“preventing” its customers from reachingetiGreat Lakes network, (2) not “makir
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adequate arrangements to complete cadlad (3) “refusing taddress the degradeg
service to Great Lakes(Compl. 11 27, 35, 43.)

T-Mobile argues that each of theseethrclaims invoke T-Mobile’s obligation
under FCC regulations to not block callsrovide “adequate arrangements,” @
address complaints of degraded service. .(B&D Br. at 8.) T-Mobile claims that “i
order to prevail on each and every one otlgms, [Free Conferencing] will need f
prove that T-Mobile violated [federal gelations],” thus triggering the primar
jurisdiction doctrine. (Def. PJD Br. at 1.)

The factual basis and language foundQounts I-lll, while not explicitly
asserting violations of fed& law, most certainly pallels prohibited conduct unde
the Declaratory Ruling and FCC Order, andgasts that proof of a federal violatig
IS necessary to succeed on each co@®e suprdPart I11.B.1.i. Such conduct is ng
independently unlawful absefgderal regulation.

However, Free Conferencing responds thatints I-Ill only nvolve issues of
California tort law and not issues reémt to the FCA. According to Fre
Conferencing, “[t]his case is about T-Mobdecallous decision to negotiate a bet
price under its existing contracts with Gréakes, knowing that would be ignoring
it [sic] obligations to its own customers to complete their calls and interfering wit
contract that are essenttal Free Conferencing’s business.” (Pl. PJD Br. at 12.) |
Conferencing argues that “[w]hether a fedetandard has been breached is but
element of one of the five causesauftion in the case”—the UCL claim—and tl
resolution of Counts I-lll oglinvolve “commercial agreeemts and contracts.”ld.
at 12, 16.) Free Conferencing is consistarfurthering this tleory of liability—one
that does not involve federal regulations—throughout its Oppo®rief.

If the resolution of Counts I-Ill onlynvolves basic contract and tort law

principles, then there would be no needtfte Court to determine whether a fede
law was violated. This Court could jadicate Counts I-Ill by simply determinin
whether T-Mobile’s decision to allegedly breaclcontract gives rise to an intention
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interference claim to a third party. Howev#re resolution of these claims is not

simple. Counts I-lll will each involve relstion of affirmative defenses, such as

SO

privilege, and will likely invdve determinations of “unlawful” conduct. For exampje,

“a claim for interference with prospectieeonomic advantage reges proof that the
defendant ‘not only interfered with the pi&ff's expectancy, but engaged in condu
that was wrongful by some legal measure othan the fact of interference itself
Fresno Motors, LLC v. Mercedes Benz USA, LIZZ1 F.3d 1119, 1125 (9th Ci
2014) (quotingDella Penna v. Toyota Motor Sales, USA, 02 P.2d 740, 75
(Cal. 1995)). The “legal measure” requiredHrngsno Motorsvould most likely be a
violation of FCC regulations.

While Free Conferencing repealgdassures the Court thato issues of
telecommunications are involved in Cosint-1ll, the Court cannot overlook th
factual bases for Counts I-lll, which aexact recitations of prohibited activitie
under federal law. The Couatso cannot overlook the avaiéity of future defenses
that may trigger considerations of a cdexpadministrative scheme. The Court
confident that the alleged violations ofdéral law would eventually surface in th
litigation. The primary jurisdiction doctrine & “prudential” tool of the Court, an
prudence advises the Court that Couhtdl “implicate[ ] technical and policy|
guestions that should be addressed infitseinstance by the @&mcy with regulatory,
authority over the relevant industry raththan by the judicial branch.Clark, 523
F.3d at 1114. The primary jurisdictioloctrine applies to Counts I-Ill.

3. COUNT V—WASHINGTON' S UNFAIR COMPETITION LAW
Count V alleges a violation of Waslgton’s unfair competition law, RCW

19.86.020. (Compl. 1Y 50, 56.) The facto@sis for this cause of action is identig

to the intentional interference claims—exitation of FCC prohibitions without citing
FCC regulations. Free Conferencing argines its cause of action under Washingt
law does not involve any “element thabmes within any FCC jurisdiction g
expertise.” (Pl. PJD Br. at 15.)
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Despite Free Conferencing’s stalwassurances, the Court is thorougl}
unconvinced that this claim does not amill not involve anymatter related to T-
Mobile’'s alleged violation ofFCC regulations. Incorpating the Court’s analysif
from Counts I-IV,supra the Court finds that the primary jurisdiction doctrine app
to Count V.

C. SrayoRr Dismiss

“Referral of the issue to the adminigive agency does not deprive the court
jurisdiction; it has discretion either to retain jurisdiction or, if the parties would ng
unfairly disadvantaged, to dismiss the case without prejudiSyiitek 307 F.3d at
782 (quoting Reiter v. Cooper507 U.S. 258, 268-69 (1993 “Normally, if the
court concludes that the dispute which ferthe basis of the action is within th
agency'’s primary jurisdiction, the case shibbke dismissed without prejudice so th
the parties may pursue thaidministrative remedies.td. However, “the question o
whether a party is ‘unfairly advantaged’ thgmissal must also be consideredd:

Since the statute of limitation mayepent Free Conferencing from refiling i

claim at the conclusion of the adnstrative proceedings, the Court stays {

Complaint in its entirety.
IV. PERSONAL JURISDICTION

The second motion is brought pursuantRole 12(b)(2) and asserts that t
Court lacks personal jurisdiction overeRting, a T-Mobile corporate executive a
citizen of Washington state. (ECF No. 2¥leming has no meaningful contacts w
California and therefore the Court lacks pe¥a jurisdiction over him. The Motion i
granted.
A. LEGAL STANDARD

A defendant may move to dismiss a cesdack of personal jurisdiction unded
Federal Rule of Civil Procedure 12(b)(2 The plaintiff bears the burden ¢
demonstrating that jurisdiction existeove v. Assoc. Newspapers |#il1 F.3d 601,
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608 (9th Cir. 2010). When a district court acts on a defendant’'s motion to dismis
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without holding an evidentiary hearing.etiplaintiff must only make a prima facie
showing of jurisdictional facts taithstand the motion to dismis§ee Doe v. Unocal
Corp, 248 F.3d 915, 922 (9th Cir. 2001). Thaiptiff's version of facts is taken as
true and conflicts between the facts mustresolved in plaintiff's favorld.

District courts have the power to exeeeipersonal jurisdiction to the extent |of
the law of the state in which theyt.s Fed. R. Civ. P. 4(k)(1)(A)Panavision Int'l,
L.P. v. Toeppenl4l F.3d 1316, 1320 (9th Cir. 1998). California’s long-arm
jurisdictional statute is coextensive wittdéral due-process requirements. Cal. Ci

V.
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Proc. Code § 410.1QRoth v. Garcia Marquez942 F.2d 617, 620 (9th Cir. 1991).
The Due Process Clauses of the Fifth &wdirteenth Amendments require that a

N—r

defendant “have certain minimum contactghwjthe forum sta#] such that the
maintenance of the suit does not offend traddl notions of faiplay and substantia|
justice.” Int'l Shoe Co. v. Wash., Office binemployment Guop. & Placement326
U.S. 310, 316 (1945) (internal gatibn marks omitted).

Using the “minimum contacts” analysig,court may obtain either general or
specific jurisdiction over aon-resident defendantUynocal Corp, 248 F.3d at 923. A
court has general jurisdion when the defendantngages in “continuous and

systematic general businessntacts . . . that approximate physical presence in| the

forum state.” Schwarzenegger v. Frddartin Motor Co, 374 F.3d 797, 801 (9th Ciy.

2004) (internal quotations marks and citations omitted). For specific jurisdiction, the

Ninth Circuit has expounded a three-padtitgl) the defendant must purposefully
avail himself of the benefits and protectionisthe forum state(2) the claim must
arise out of, or be related to, the defenafarum-based activity; and (3) exercise (of
jurisdiction must comport with faplay and substantial justic&chwarzeneggeB74
F.3d at 802see also Burger King Corp. v. Rudzew#zl U.S. 462, 472 (1985).
B. DISCUSSION

As an initial matter, Fleming’s corpate executive role af-Mobile does not

change the personal jurisdiction analysisThe Supreme Court is clear that| a
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defendant’s contacts with the forum “aret to be judged according to the
employer’s activities. On the other hancgithstatus as employees does not somel
insulate them from jurisdiction. Each dedlant’s contacts witthe forum State mus
be assessed individuallyCalder v. Jones465 U.S. 783, 789-90 (1984).

Free Conferencing asserts that the Chad specific personal jurisdiction ov
Fleming—a Washington citizen—because “h#entionally targeted the tortiou

activities described [in the Complaint] torda a California resident and express

aimed his conduct at a California residentCompl.  2.) The only alleged fac
associated with California are (1) Flemgis knowledge that Free Conferencing,
California corporation, “would be significiy affected” by T-Mobile’s negotiation
strategy with an lowa company, (2) Fiegis knowledge that many of the allegé
blocked calls would come from customensCalifornia, and (3) Fleming’'s e-ma
exchange with Free Conferengis executives in California. (ECF No. 28 at 17.)
The Supreme Court recently foreclosed a theory of personal jurisdiction
on the defendant’s knowledge of where tramilff would suffer the alleged harm. |
Walden v. Fiore 134 S. Ct. 1115, 1119 (2014), the high court was asked to d
whether “a court in Nevada maxercise personal jurisdion over a defendant on th
basis that [the Georgia defendant] knew hilegedly tortious conduct in Georg
would delay the return of funds to plaffs with connections to Nevada.” Th
Supreme Court explained that for “a Stateexercise jurisdiction consistent with dy
process, the defendant’s stelated conduct must createsabstantial connection witl
the forum State.”ld. at 1121. This “relationship must arise out of contacts that
‘defendanthimself creates with the fmm State,” and the “analysis looks to t
defendant’s contacts with the forum State itself, not the defendant’s contacts
persons who reside thereld. at 1122 (internal citations omitte(original emphasis).
In reaching this conclusion, thé&alden Court rejected the Ninth Circuit’s
approach which focused on (1) the defarigaknowledge of the plaintiff's strong
Nevada connections, and (2) the pldiis foreseeable harm in Nevadad. at 1124.

17

r
oW

ts

— 1%
o

DaSE

n

ecid

e

Ia

e

e

X
the

5 Wit

U7




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

The Supreme Court explained that this agph “impermissibly allows a plaintiff's
contacts with the defendant and forumdove the jurisdictional analysis. [Tzr
ly

defendant’s] actions in Georgia did not cesatifficient contacts with Nevada sim
because he allegedly directed his condatcplaintiffs whom he knew had Nevag
connections.”ld. The Supreme Court directed thiag “proper question is not whe
the plaintiff experienced a particular imuor effect but whether the defendan
conduct connects him to the fonun a meaningful way.’1d.

Here, Free Conferencing’'s theory ofrgmnal jurisdiction is identical to th
rejected Ninth Circuit approach Walden Free Conferencingllages that Fleming
“intentionally targeted the tortious aaties . . . towards a California resident a
expressly aimed his conduct at a QCailmia resident.” (Compl. { 2.)Walden
expressly forecloses personal jurisdictiomrgly because [the defendant] directed
conduct at plaintiffs whom hienew had [forum] connections.Walden 134 S. Ct. at
1124. Claiming that Fleming knew Freer@erencing was a California company al
would suffer the alleged harm in Califoa “impermissibly allows a plaintiff's
contacts with the defendant and forundtove the jurisdictional analysis.Id.

The only other connections betweererming and California are Fleming]
knowledge that California cumhers would not be able twomplete calls to Gred
Lakes and Fleming's e-mails to Free Gmmehcing’s executives. Both of the
contacts are also legally insufficient. FirstWaldenprecludes personal jurisdictio
on the basis of where the plaintiff sufferg tharm, the alleged harm to non-parties
utterly irrelevant. Second, Fleming’s e-iladao Free Conferencing executives, whi
were sent inresponseto inquiries from Free Confencing, are nothing more thg
“contacts with persons who giee [in the forum].” Id. at 1122. A handful of
responsive e-mails discussing a contraspdie in lowa do not legally establish
“substantial connection” with California tmnfer personal jurisdtion over Fleming.
Id. at 1121.
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Once again, these are not ceotons with the forum, buhstead with the plaintiff
(and non-parties), and therefore cantumfer personal jurisdictionSee id.

Free Conferencing’s theory of personaigdiction runs afoul of the Suprem
Court’s dictates i'Walden Fleming did not purposefully avail himself of the bene
and protections of California and Flemingshao legally sufficient California-base
activity to establish personal jurisdictio®ee Schwarzenegg&74 F.3d at 802. Fre
Conferencing failed to make a prima facshowing of jurisdictional facts an
therefore the Court GRANTS FlemirsggRule 12(b)(2) Motion to Dismiss.

V. CONCLUSION
For the reasons discussed above, the Court heBebANTS Defendant T-

Mobile’'s Motion to Stay (ECF No. 22), amfdRANTS Defendant Fleming's Rule

12(b)(2) Motion to Dismiss, (ECF No. 23). Fleming is dismissed from the case
this matter is stayed in its entirety.
IT IS SO ORDERED.

December 30, 2014

p . -
Y 77
OTIS D. WRIGHT, I
UNITED STATES DISTRICT JUDGE
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