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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No.: CV 14-07634-AB (PLAX) Date: December 5, 2014

Title: Macario Garcia v. County of Los Angeles et al.

Present: The Honorable ANDRE BIROTTE JR.

Carla Badirian N/A
Deputy Clerk Court Reporter
Attorneys Present for Plaintiffs: Attorneys Present for Defendants:
None Appearing None Appearing
Proceedings: [In Chambers] Order DENYING in Part and GRANTING in

Part Defendants’ Motion to Dismiss, and DENYING as Moot
Defendants’ Motion to Strike

On October 1, 2014, Plaintiff Marcario Gexranitiated the instant lawsuit, alleging
violations of his constitutionalghts regarding two incidents afleged excessive force.
(Dkt. No. 1.) Before this Court is the Mon to Dismiss (Dkt. No. 12) and the Motion
to Strike (Dkt. No. 13) filed by Defend&s County of Los Ageles, Los Angeles
Sheriff’'s Department, Deputy Micah \Meeb, and Deputy Marcopolo Chavez on
October 29, 2014. (Dkt. Nos. 12-13.) MRt&#f filed opposition briefs (Dkt. Nos.
15-16), and Defendants filed rgdriefs. (Dkt. Nos. 17-18.)

The Court deems this matt@ppropriate for decision without oral argumengee
Fed. R. Civ. P. 78; Local Rule 7-15. \Hag considered the materials submitted by the
parties, and for the reasons indicated Wwelbefendants’ Motion to Dismiss (Dkt. No.
13) isDENIED in part andSRANTED in part, and Plaintiff's complaint is dismissed
without prejudice. Defendants’ Mon to Strike (Dkt. No. 12) iBENIED as Moot.
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l. FACTUAL BACKGROUND

This action arises from allegationstafo incidents of excessive force while
Plaintiff was incarceratedt the Los Angeles County MerCentral Jail (“Central Jail”).
Plaintiff's factual allgations are as follows:

Plaintiff has been incarcerated sincgt®enber 25, 2010. (Compl. 13.) On
October 19, 2010, Plaintiff was taken iniamate transport bus from Central Jail to a
courthouse in Pasadena for a judicial hearindd. at 1 14-15.) While being
transported to Pasadena, Rtdf alleges that defendanBeputies Gonzalez, Farjardo,
Rodriguez, and Ledesma severely beat Plaihtiffld.) Upon exiting the inmate
transport bus in Pasadein@fendant Deputy Ledesma reved Plaintiff's handcuffs,
searched him, and then re-handcuffed hinid. { 15.) Plaintiff alleges that
immediately thereafter, defendants Degsi Gonzalez, Farjardo, Rodriguez, and
Ledesma again beat Plaintiff, a resultvfich Plaintiff was taken to Huntington
Memorial Hospital in Pasadefa.(ld.) While at HuntingtorMemorial Hospital, an
ophthalmologist examined Plaintiff and ordetkdt he be taken to Los Angeles County /
USC hospital. 1. at 1 16.) Defendants failed to cdsnpiith that order, a result of
which caused Plaintiff to suffer permanent vision loss in his right eyd.) (These
events are hereinafter referrecamthe “October 2010” incident.

Plaintiff further alleges that on July 22011, while at Central Jail, defendants
Deputies Chavez and Weinreb bB&intiff while he was handcuffed. (Id. at  17.)
As a result of the beating, Plaintiff suféer a fractured coll@one and vertebrae and
other physical injuries. Id. at 117.) This event is hanafter referred to as the “July
2011” incident. Plaintiff alleges that@@dants Deputies Chavand Weinreb then
filed a false incident reponyhich led to charges being filed against Plaintiffld. at
1 18.) The charges have since been droppdd.) (

Plaintiff’'s complaint assestthree claims for religfursuant to 42 U.S.C. § 1983:

¢ Violation of constitutional right tte free from unreasonable searches,
seizures, and uses of excessive force

1 A review of the docket shows thdgéfendants Deputies Gonzalez, Farjardo,
Rodriguez, and Ledesma hawet been served, and theanot parties to the instant
motions to dismiss and strike.

% It is unclear whether Plaintiff was &en immediately outside of the inmate
transport bus, in the Pasadena toouse lock-up facility, or both. SeeCompl. § 15.

* Plaintiff collectively refers to Defendés Deputies Chave¥yeinreb, Gonzalez,

Farjardo, Rodriguez, and Ledesma as tBhBeputy Defendants” in his complaint.
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e Failure to intervene to prevent civil rights violations; and

e Supervisorial liability for violation of constitutional rights.
. LEGAL STANDARD

A.  Motion to Dismiss

Federal Rule of Civil Procedure (“RuleB)requires a “short and plain statement of
the claim showing that éhpleader is entitled to relief.”Fed. R. Civ. P. 8(a)(2). The
statement must provide enough detail to “give tkefendant fair notice of what the . ..
claim is and the grounds upon which it restsBell Atl. Corp. v. Twombly550 U.S.
544, 555 (2007). The Complaint must als® “plausible on its face,” allowing the
Court to “draw the reasonable inference ttet defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009). “The plausibility standard is
not akin to a ‘probability requirement,’ butasks for more than sheer possibility that a
defendant has aaeunlawfully.” Id. Labels, conclusionsnd “a formulaic recitation
of the elements of a cause of action will not doTwombly 550 U.S. at 555.

Under Rule 12, a defelant may move to dismiss a pleading for “failure to state a
claim upon which relief can be granted.” FBdCiv. P. 12(b)(6). When ruling on the
motion, “a judge must accept as true @il the factual allegatns contained in the
complaint.” Erickson v. Pardus551 U.S. 89, 94 (2007). But a court is “not bound to
accept as true a legal conclusi@muched as a factual allegation.fgbal, 556 U.S. at 678
(2009) (internal quotaon marks omitted).

B. Motion to Strike

Rule 12(f) empowers the Court to “strikem a pleading an insufficient defense or
any redundant, immaterial, impemint, or scandalous matter. Whittlestone, Inc. v.
Handi-Craft Co, 618 F.3d 970, 973 (9th Cir. 2010). H& function of a 12(f) motion to
strike is to avoid the expenditure o and money that mt arise from litigating
spurious issues by dispensing with tadssues prior to trial. . . .”Id.

[ll.  DISCUSSION

The grounds for Defendants’ motion to dismare two-fold: first, that Plaintiff
failed to exhaust his administrative remedaas] second, that Plaintiff failed to state
claims for relief with respect to thieree substantive causes of action.

For the reasons discussed below, the Coamnot find that Plaintiff failed to
exhaust all available admstrative remedies, and Defemdsi motion to dismiss is
DENIED on that ground. However, the Cofinds that, with respect to his three
substantive causes of action, Plaintiff has thtle state claims for relief.  Accordingly,
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Defendants’ motion to dismiss@RANTED, and Plaintiff’s complaint is dismissed
without prejudice.

A. Failure to Exhaust Administrative Remedies

1. Requirement that prisoners exhaust all administrative
remedies under Prison Litigation Reform Act

The Prison Litigation Reform Act (“PLRArequires prisoners to exhaust all
administrative remedies available to them befiling a complaint irfederal court. 42
U.S.C. §1997(e)(a). In order to exhea<slaim under the PLR an inmate must
“describe the problem and the action requestettCollum v. Cal. Dept. of Corr. &
Rehab, 647 F.3d 870, 876 (9th Cir. 2011). A jmer complies with an institution’s
administrative procedures under the statutereta grievance “alexthe prison to the
nature of the wrong for which redress is sough@Griffin v. Arpaig 557 F.3d 1117,
1120 (9th Cir. 2009). “To provide adequatéio®, the prisoneraed only provide the
level of detail required by &prison’s regulations.” Sapp v. Kimbre]l623 F.3d 813,
824 (9th Cir. 2010). Exhaustion of “@Vailableremedies” is “mandatory” as a
precondition to filing a civil action. Woodford v. Ngo548 U.S. 81, 85 (2006)
(emphasis added) (internal quotations omittedg alsdBrown v. Valoff422 F.3d 926,
936-37 (9th Cir. 2005). To be “available,temedy must be available “as a practical
matter,”i.e., it must be “capable of use [and] at handld. at 937 (quotindg@rown v.
Croak 312 F.3d 109, 113 (3d Cir. 2002)).

2. Plaintiff's 2012 lawsuit regarding the July 2011 incident

In May 2012, Plaintiff filed a complaint ifederal court, asserting causes of action
against defendants Deputies Ceéawand Weinreb, the Los #geles Sheriff's Department,
and the County of Los AngelesSeeGarcia v. Deputy Micah Weinreb et al
8:12-cv-00824-AB (MRWXx). The event underlyitige 2012 complaint is the same July
2011 incident alleged in Plaintiff's opéirge complaint in this action. sée
8:12-cv-00824-AB, Dkt. No. 1.) In reviewing the defendants’ motion to dismiss in the
2012 litigation, Magistrate Judge Wilnesued the following recommendation:

The defense presented sufficient preafncontroverted, due to Plaintiff's
failure to file any opposition materials — to establish that Plaintiff did not
fully exhaust his grievances against thheriff's Department or the deputies
before filing this action. The daiee presented adlaration from an
employee at Twin Towers with persbkaowledge of the inmate grievance
system and records. According te thigency’s records, Plaintiff filed a
grievance form with jail authoritiedertly after the allged [2011] incident
underlying the [2012] complaint. Pidiff apparently received an initial,
adverse ruling from the agency. Howewcording to the jail’s records,
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Plaintiff “never appealed the denial” to senior levels imithe agency as
required by jail regulations and prakges. “Accordingly, a final decision
from the Director[’]s level was nevessued due to plaintiff’s failure to
proceed” to the following stages thfe administrative review process.

Defendants adequately establisheat fPlaintiff failed to meet the
procedural prerequisites to filing thasvil action.  Plaintiff offered no
opposition or documentation to countieat showing. As a result, the
Court finds that Plaintiff failed to exhat his administrative remedies before
bringing this federal action. UndemtliPLRA, the action must be dismissed
on this basis.

(8:12-cv-00824-AB, Dkt. No. 49 (citatns omitted).) District Court Judge

Andrew Guilford accepted the report and recommendation from Magistrate Judge
Wilner and entered judgment in favortbe defendants, dismissing Plaintiff's
complaint without prejudice. (8:12-c\@824-AB, Dkt. Nos. 52-53.) In denying
Plaintiff’'s untimely motion with respect tdagistrate Judge Wilner’s report and
recommendation, Judge Guilford held:

Plaintiff fails to refute the merits dfhe defense claim [of failure to exhaust
administrative remedies]. Plaintd@tknowledges that he initially filed a
grievance with the Sheriff's Departmeregarding his alleged beatings by
deputies while in custody. However, &@mits that he failed to pursue his
grievance to higher administrative lévvithin the jail before filing his
federal action. Plaintiff contendi® was not informed about this
requirement.

An inmate’s “subjective awarenessan administrative remedy” is
not “sufficient to excuse exhaustion.’Albino v. Baca697 F.3d 1023, 1029
(9th Cir. 2012). In the absence of affirmative proof “(1) that jail staff
affirmatively interfered with his abilityo exhaust administrative remedies or
(2) that the remedies were unknowabke frisoner must fully and in good
faith comply with a legitimate adminrsitive grievance system before filing
a federal civil action.FN1

FN1: Notably, theAlbino decision involved an inmate housed at the
same Los Angeles Countyiljgacility [Central Jai] as Plaintiff. The
Sheriff’'s Department grievance proceditinat the Ninth Circuit analyzed —
and found to be available to inmateis the same as the one involved in
Plaintiff's circumstance [the July 2011 incident].

(8:12-cv-00824-AB, Dkt. No. 51 (@tions to the record omitted).)
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3. Impact of judicial findings in 2012 lawsuit on instant motion

Defendants contend that “Plaintiff's faikito exhaust administrative remedies
regarding the 2011 incident has already b#erided,” (Mot. to Dismiss at 16 (citing
8:12-cv-00824-AB, Dkt. N051)) and argue that defemddeputies Chavez and
Weinreb should be dismissed because “RfsnComplaint offers no allegation or
evidence that Plaintiff made any attempttonplete the required steps of the grievance
procedure for the 2011 inciderit.” (Mot. to Dismiss at 17.) This argument is
unpersuasive. As an initiedatter, Judge Guilford dismissed Plaintiff's 2012 lawsuit
without prejudice. “[A] dismissal without pjudice is not a decision on the merits” for
the purposes of res judicata.Oscar v. Alaska Dep’t of Educ. & Early De%41 F.3d
978, 981 (9th Cir. 2008) (citing/einberg v. Whatcom CounB41 F.3d 746, 750 (9th
Cir. 2001)). Accordingly, the issues decided in Judge Guilford’s rulings are not
precluded from relitigation pursuant teetdoctrine of collateral estoppelSee
Hydranautics v. FilmTec Corp204 F.3d 880, 885 (9th Cir. 200@¥ticulating the legal
standard for and implicatiorts collateral estoppel).

Separately, the Court notes that Ju@gelford relied on the reasoning Afbino v.
Baca 697 F.3d 1023, 1035 (9th Cir. 2012ABino 2012), which has since been
reversed on a re-hearieg banc Albino v. Baca747 F.3d 1162, 1166 (9th Cir. 2014)
(“Albino 2014), cert. denied sub nom. Scott v. AlRid85 S. Ct. 403 (2014). In
reversing its earlier decision, the Ninth CircuitAlbino 2014clarified that the issues of
exhaustion must be decided on summadgment, not a motion to dismiss:

[A]n unenumerated motion under Rul2(b) is not the appropriate
procedural device for pretrial determination of whether administrative
remedies have been exiséed under the PLRA.Seed42 U.S.C. § 1997e(a).
To the extent evidence in the rec@@rmits, the appropriate device is a
motion for summary judgment under R&@&. If summary judgment is not
appropriate, the district judge may decide disputed questions of fact in a
preliminary proceeding.

Id. at 1168. To be clear, because exhaustian igffirmative defense that a defendant
must plead and prove, “a plaintiffm®t required to sagnythingabout exhaustion in his

* Pursuant to Rule 201 of the Federal RuéEvidence, a district court may take
judicial notice of the facts thaire not subject to reasonabispute and either “generally
known” in the community orcapable of accurate and dyadetermination by reference
to sources whose accuracy cannot be reasoqalelstioned.” Fed. REvid 201(b), (c).
Accordingly, the Court takes judicial noticgper Defendants’ requestof the orders and
judgment in the 2012 lawsuit, wdh are attached abcket entry no. 13-1, Declaration of
Elvin Tabah, 11 4-7, Exhibits A-D.
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complaint.” Id. at 1169 (emphasis added). Accagly, it is a “rare” case where a
prisoner’s failure to exhaust is cldanm the face of the complaint.ld.

After clarifying the appropriate proceduraimedy, the Ninth Circuit reversed the
district court’s entry of summary judgment for the defendantsaadpont&ntered
summary judgment for Albino because “tharere no available administrative remedies
at [Central Jail] within tB meaning of the PRLA, arjtlhe therefore satisfied
§ 1997e(a)’s exhaustion requirementld. at 1166. In doing so, the Court relied on the
following evidence:

e Central Jail has a personnel manualichldescribes the complaint process
but it is not “available, or @n known, to the prisoners.”

e Complaint forms are available onlyafprisoner knows to request them.

e Prisoners have access to locked claimp boxes, but there is nothing to
“indicate that the boxes have anyt@iwritten on them to signify their
purpose, or that prisoners are otherwise advised of their purpose or
location.”

e Written complaints can be given directtystaff, “but there is nothing in the
record to indicate that inmates are ttidt a complaint must be in writing in
order to be considered.

e Albino was never given any orientatianhthe jail, during which he could
have been informed of a complaint pess; he never sawe jail's personnel
manual, a complaint box, or a complaiorm; he repeatedly sought, and
was denied, help from prison staff redjag his request to be placed in
protective custody, and instead, staff menslrepeatedly told Albino that he
should seek relief by talking tas criminal defense attorney.

Id. at 1175-76. Viewing the evidence in tlght most favorable to Albino, the Ninth
Circuit held “as a matter ofwathat defendants [] failed twarry their initial burden of
proving their affirmative dense that there was amailableadministrative remedy that
Albino failed to exhaust.” Id. at 1176. The Ninth Circuit thesua spontealirected
summary judgment in favor of Albino on that issuéd. In light of the analysis in
Albino 2014and Plaintiff's contention that heas not informed of the appeal
requirementgee8:12-cv-00824-AB, DktNo. 51 at 2), the Coticannot, on the record
before it, find that Plaintiff failed toxhaust all available administrative remedies.
Accordingly, Defendants’ Motion to DismissEENIED on the issue of exhaustion.
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B. Failure to state a claim on substantive causes of action

Plaintiff brings each of his three cassof action under 42 U.S.C. § 1983, which
“provides a cause of action for the ‘depriwatiof any rights, privileges, or immunities
secured by the Constitution and laws’ of the United Statéd/ilder v. Virginia Hosp.
Ass’n 496 U.S. 498, 508 (1990) (quoting 42 U.8A.983). Section 1983 is not itself a
source of substantive rights, but merelg\pdes a method for vindating federal rights
conferred elsewhere.Graham v. Connqgr490 U.S. 386, 393-94 (1989).

To state a claim under 8§ 1983, a plaintiffshallege two essdial elements: (1)
that a right secured by the Constitution or lakthe United States was violated, and (2)
that the alleged violation was committed byeason acting under the color of state law.
See West v. Atkind87 U.S. 42, 48 (1988Ketchum v. Alameda Cnjy811 F.2d 1243,
1245 (9th Cir. 1987). With this standardnmnd, the Court novaddresses Defendants’
arguments regarding Plaintiff’'s substantive causes of action.

1. Violations of Fourth Amendment, as against Sheriff Deputy
Defendants (first cause of action)

With respect to the first cause of actiétaintiff alleges that, “at all relevant
times,” he had the Fourth Amendment tighbe free from unreasonable searches,
seizures, and use of force, and the ShBefbuty Defendants violated Plaintiff's Fourth
Amendment rights by “unlawfully anaghreasonably beating him while he was
handcuffed without justificatim” (Compl. Y 23-24.) Plaiiff further alleges that the
Sheriff Deputy Defendants acted under the color of law with intent to deprive Plaintiff of
his constitutional rights, andek acted with either actualalice, deliberate indifference,
or a reckless disregard of his rights under the Constitutidd. at({{ 23, 25-26.)

Defendants offer several ress for why this claim should be dismissed. First,
they argue that Plaintiff was a prisoner & time of the 2011 incident and therefore the
Eighth Amendment, not the Fourth Amendmeyoverns his claim regarding excessive
force. (Mot. to Dismiss at 11.) Secomkfendants argue that Plaintiff’'s complaint
asserts “conclusory allegations” and therefaiks to meet the pleading standard under
Rule 8(a). Id. at 12; Reply ISO Mot. to Dismiss at 8-9.)

Where a plaintiff asserts a section 198dml of excessive force, the governing
constitutional standard depends on the pldiatdtatus at the time of the underlying
incident. The Eighth Amendment’s prohibition against cruel and unusual punishment
protects convicted prisoners, and the “caidigial inquiry is . . . whether force was
applied in good-faith effort to maintain oestore discipline, or maliciously and
sadistically to cause harm.”"Hudson v. McMillian 503 U.S. 1, 6-7 (1992). The
Fourteenth Amendment protects pretrial detas from uses of force that amount to
punishment. See Gibson v. Cnty. of Wash&60 F.3d 1175, 1187 (9th Cir. 200kl
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v. Wolfish 441 U.S. 520, 535-39 (1979). In resnlyclaims of excessive force brought
by pretrial detainees, the Fourth Amendirggts the applicable constitutional limits.

See Gibson290 F.3d at 1187, 1197. However, the Fourth Amendment protects only
arresteeg,e., those who allege excessive force thaturred before or during an arrest or
apprehension. See Fontana v. Haski@62 F.3d 871, 882 (9th Cir. 2001).

It is unclear from the face of Plaiffts complaint whether he was a pretrial
detainee or a prisoner at the time of @aober 2010 and July 20iricidents. Either
way, it is doubtful that he veéaan un-arraigned arrestee. aiRtiff's papers concede as
much. (Opp. to Mot. to Dismiss at 10.) In his opposition brief, Plaintiff argues that the
first cause of action for Fourth Amendnierolations should not be dismisskdcause
the Fourth Amendment reasonableness stanglaverns a Fourteenth Amendment claim
brought by a pretrial detainee.ld.(at 8-10 (citing cases).) This argument is
unpersuasive. The fact thadurts may borrow a Fourth Amendment standard in
analyzing a Fourteenth Amendment claim doeschange the fact that pretrial detainees
and/or convicted prisoners have no exceskivee claims under the Fourth Amendment.
To the extent cases cited by Plaintiffolve “inmates” who brought claims under the
Fourth Amendment, those cases involveéonsed within hours of an arrest and,
apparently, before the in@s had been arraignedSee, e.gLolli v. County of Orange
351 F.3d 410 (9th Cir. 2003). Therefore, thosases are distinguishable on the facts.
Because Plaintiff cannot state an excesfwee claim under the Fourth Amendment,
Plaintiff's first cause of action is dismissed without prejudice.

Additionally — even if Plaintiff had proply alleged the appropriate Fourteenth
and/or Eighth Amendment clais)(— the Court also finds thtte complaint fails to state
a cause of action because Plaintiff providedactual basis about the circumstances
surrounding the October 2010 ahaly 2011 incidents that would suggest constitutional
violations. For example, Plaintiff does ndiege what (if anything) led to the incident,
whether the Sheriff Deputy Defendants gamg reasons for their actions, or whether
Plaintiff or someone else posed eetht to the officers or othersSee Gibson290 F.3d
at 1198 (citing factors to consider in deterimghwhether a plaintiff has proven excessive
force). Rather, Plaintiff's allegations amount to “formulaic recitation of the elements,
which are insufficient to withahd a motion under Rule 12(b)(6)Twombly 550 U.S. at
555. While there is no checklist of circatances that a plaiff must allege to
overcome a 12(b)(6) challengmmecontext is required. Plaintiff will have the
opportunity to provide such context in an amehdemplaint, if he chooses to file one.

If Plaintiff opts to file an amended compig he should clarify on the face of the
complaint his status (pretrial detainee or coradgbrisoner) at the time of each incident.
Also, it would helpful if Plaintiff separatieout his causes of action for the October 2010
incident, on the one hand, and th&/ 011 incident, on the other hand.
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2. Failure to intervene, as against Sheriff Deputy Defendants
(second cause of action)

With respect to the second cause ofactPlaintiff alleges that Sheriff Deputy
Defendants were present during the October 20itDJuly 2011 incidents; they were in a
position of authority to lawfullyntervene and prevent the biegtof Plaintiff; they had
ample and reasonable time to intervene;\aitll deliberate indifference to Plaintiff's
constitutional rights, they refrained from intervening. (Compl. 1Y 32-36.)

The failure to intervenean support an excessivede claim where a bystander
officer had a realistic opportunity totervene but failed to do soLolli, 351 F.3d at
418;Cunningham v. Gate229 F.3d 1271, 1289 (9th Cir. 2008pbins v. Meechang0
F.3d 1436, 1442 (9th Cir. 1995ee also Motley v. Park883 F.3d 1058, 1071 (9th Cir.
2004) (neither officers who participated iretharassing search nor officers who failed to
intervene and stop the harassing search amtided to qualified immunity). Defendant
argues that Plaintiff's second cause of actibauld be dismissed because (1) Plaintiff
offers only “formulaic recitations” of the @inents, and (2) it is “incompatible” with the
first cause of action, in that a defendant carowoh participate in excess force and fail to
intervene. (Mot. to Dismiss at 13.)

Defendants’ argument regarding the catesisy of Plaintiff's allegations is
without merit. Rule 8 makesedr that “[a] party may set oAtor more statements of a
claim or defense alternatively or hypothetica#lither in a single count or defense or in
separate ones,” and “[phrty may state as mya separate claims defenses as it has,
regardless of consistency.” Fdrl.Civ. P. 8(d)(2)-(3). However, the Court finds that
Plaintiff fails to state a clairfor failure to intervene becauséthe factual shortcomings
in his allegations of excessive force (diseed above). The Court also agrees with
Defendants that Plaintiff's allegations amountftomulaic recitations” of the elements.
Again, while there is no checklist of allegatidns a plaintiff to a@quately state a claim
for failure to intervene, Plaintiff needs to provide some factual cotdadxs allegations.
Accordingly, Plaintiff's second cause a€tion is dismissed without prejudice.

3. Supervisor liability (third cause of action)

Plaintiff's third cause of action allegesolations of his Fourth and Fourteenth
amendment rights, as against DOES 6 thral@lwho are defined as “persons within the
Los Angeles County Sheriff's [partment and employees, agents and representatives of
the County of Los Angeles charged with implementation of the ‘Board of Rights’
(“BOR”) procedures, all of whom are suedboth their personal and official capacity.”
(Compl. § 7.) Plaintiff then alleges that BS 6 through 10 are aveathat beatings are
common at Central Jail; they are awarghaf “customs, practices, and propensities of
[the Sheriff Deputy Defendasit to engage in unlawficonduct; they encouraged,
facilitated, and condoned sucbnduct; and they failed to supervise the Sheriff Deputy
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Defendants with respect toetlalleged October 2010 and J@R11 incidents. (Compl.
19 41-43))

Plaintiff's third cause of action has sevgyeoblems. First, while the complaint
on its face does not allege a cause of acgainst the County and Sheriff's Department,
Plaintiff brings allegations against DOES 6aingh 10 in “both their personal and official
capacity.” (Compl. 7.) Thd.S. Supreme Court has held:

Personal-capacity suits seek to impaersonal liability upon a government
official for actions he takes under color of state law. Official-capacity
suits, in contrast, “generally repezg only another way of pleading an
action against an entity of which an officer is an agent.” As long as the
government entity receives notice and an opportunity to respond, an
official-capacity suit is, in all respects other than name, tndaded as a sulit
against the entity.

Kentucky v. Graham73 U.S. 159, 165-66 (1985). T@eurt will separately address
Plaintiff official- and personatapacity allegations, in turn.

a. Official-capacity allegations

In light of Kentucky v. GrahanPlaintiff's official-capacity allegations are
essentially allegations against the Cquanid the Sheriff's Department. While
municipalities (counties andties) may be sued for constitutional violations under
section 1983, departments and bureaitisin those municipalitiege.g, police or
sheriff's departments) are not considered Spes” within the meaning of the statute.
Vance v. Cnty. of Santa Claré28 F. Supp. 993, 996 (N.D. Cal. 1996) (“Naming a
municipal department as a defendant isaroappropriate means of pleading a § 1983
action against a municipality.”) Accordinglany cause of action against the Los
Angeles Sheriff's Department is dismissed with prejudice.

To the extent Plaintiff asserts a cause of action against the County, Plaintiff must
allege that the County “had a deliberate pglmustom, or practice that was the ‘moving
force’ behind the constitutiohaiolation he suffered.” Galen v. Cnty. of L.A477 F.3d
652, 667 (9th Cir. 2007) (quotiridonell v. Dep’t of Soc. Sery4l36 U.S. 658, 694-95
(1978));Villegas v. Gilroy Garlic Festival Ass,’b41 F.3d 950, 957 (9th Cir. 2008) (en
banc). The policy can be one of action or inactiobong v. Cnty. of Los Angele$42
F.3d 1178, 1185 (9th Cir. 2006):To impose liability againsa county for its failure to
act, a plaintiff must show: (1) thatcaunty employee violated the plaintiff's
constitutional rights; (2) that the county hastoams or policies thamount to deliberate
indifference; and (3) that these customgalicies were the moang force behind the
employee’s violation of constitutional rightsld. (citing Gibson 290 F.3d at 1193-94).
Here, Plaintiff has alleged that the Cou(ityough the individuals who make up the
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“Board of Rights”) was aware of and emcaged unlawful practices by deputies and
failed to supervise them with respecthe incidents at issue. The Court finds
Plaintiff's allegations regarding “Board &fights” members to be irrelevant to his
purported claim foMonell municipality liability based on excessive force.
Additionally, Plaintiff fails to allege any piay, much less a specific policy, implemented
by the County that was the “moving force {ire alleged] constitutional violation.”
Galen, 477 F.3d at 667. To the extent Rtdf relies on the October 2010 and July
2011 incidents to establish a “policy” unddonell, these are not enough. *“A plaintiff
cannot prove the existenceamunicipal policy or cstom based solely on the
occurrence of a single incident of wmstitutional action by a non-policymaking
employee.” Davis v. City of Ellensbur869 F.2d 1230, 1233 (9th Cir. 1989).
Accordingly, the Court dismisses withoueprdice Plaintiff’s third cause of action as
against the County of Los Angeles.

b. Personal-capacity allegations

To assert a section 1983 claim againstaone in their personal capacity, a
plaintiff must demonstrate @ each named defendant marally participated in the
deprivation of his rights. Igbal, 556 U.S. at 676-78immons v. Navajo County, Ariz.
609 F.3d 1011, 1020-21 (9th Cir. 201B)ying v. City of Stocktorb88 F.3d 1218, 1235
(9th Cir. 2009). Liability may not be imposed on supervisory personnel under the
theory ofrespondeat superigpas each defendant is only liable for his or her own
misconduct. Igbal, 556 U.S. at 676-7Ewing 588 F.3d at 1235. Specifically,
supervisors may only be ladiable if they “participated ior directed the violations, or
knew of the violations and failed to act to prevent thenTaylor v. List 880 F.2d 1040,
1045 (9th Cir. 1989)accord Starr v. Bacab52 F.3d 1202, 1205-08 (9th Cir. 2011).

Plaintiff's allegations about the individualho make up the “Board of Rights” (if
such individuals exist) have no apparemtnection to any supgsor who may have
participated in or directed vialions, or knew of the violations and failed to prevent them.
Accordingly, the Court dismisses withoueprdice Plaintiff’s third cause of action as
against individual County employeeseslun their personal capacity.

> As an aside, the Court is not awafeany “Board of Rights” operated by the
County of Los Angeles or the Sheriff's Depaent. The Court wonders if Plaintiff is
confusing a County Board of Rights wittre more well-known Los Angeles Police
Department Board of Rights, which investgmtomplaints and allegations against city

peace officers.
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C. Motion to Strike

The Court is dismissing Plaintiff’'s corgnt in its entirety, and therefore
Defendants’ Motion to Strike (Dkt. No. 12)[XENIED as moot. Because the
complaint is dismissed without prejudi¢tewever, the Court will briefly address the
parties’ arguments addressed in this motion.

For the reasons stated above regaydihe Court’s ruling on exhaustion of
administrative remedies, Defendants’ motiostiike reference to Plaintiff's exhaustion
of administrative remedies is without meritDefendants’ motion to strike references to
excessive force violations of Plaintiff' Erth Amendment rights do have merit to the
extent that Plaintiff asserts he had such rights as a pretrial detainee and/or convicted
prisoner. With respect to Plaintiff's alldgans about the false report following the July
2011 incident and Plaintiff’'s purported lossliberty and freedom as a result thereof
(Compl. 111 18, 27-28), those allegations ardauant to allegationsf excessive force.
Additionally, they would not provide PIdiff with an independet avenue of relief
because Plaintiff was already incarcerate@nvtine false report was allegedly filed and
during the pendency olitse related chargesSeeYoung v. Wolfe2012 WL 6012836,
at *2 (C.D. Cal. Dec. 3, 2012) (“An alreathcarcerated prisoner cannot suffer a Fourth
Amendment deprivation of liberty.”) (citing cases).

IV. DEFENDANTS’ VIOLATION OF LOCAL RULE 7-3

The Court finds that Defendants violatieocal Rule 7-3 when they notified
Plaintiff's counsel of their intent to filkhe instant motions at 2:34 a.m. on the morning
the motions were filed. Such conduct imoceptable. In the future, Defendants are
ORDERED to fully comply with Local Rule 7-3. Failure to do so will result in the
Court striking the document seeking Court relief.

V. CONCLUSION

In light of the Ninth Circuit's 2014 decision Abino, the Court cannot find that
Plaintiff failed to exhaust all available admstrative remedies at this point in the
litigation, and Defendants’ Motion to Bmiss on the issue of exhaustioENIED.
However, for the reasons indiedtabove, the Court finds that Plaintiff has failed to state
claims with respect to his three sulpgiee causes of action. Accordingly:
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Defendants’ Motion to Dismiss (Dkt. No. 13)GRANTED,;

The Los Angeles Sheriff's DepartmenfO$SMISSED as a party with
prejudice.

Plaintiff's complaint isSDISMISSED without prejudice.

Defendants’ Motion to Strike (Dkt. No. 12) is deniedS0T .

Plaintiff has_thirty days from the date ofdt©Order to file an amended complaint.
If he chooses to file an améed complaint, Plaintiff shoukkep in mind the analyses
provided above.

IT IS SO ORDERED.
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