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l. INTRODUCTION

On November 11, 2014, plaintiff JeremydreBordegaray filed a complaint in this
Court against defendants County of Santa Barbara (“County”), City of Carpinteria, the
Santa Barbara County Sheriff's Office (“SB3(Sheriff Bill Brown in his individual
and official capacities, Sergeant Daniel Cataieindividually and higapacity as a peace
officer, Deputy Wesley Johnson individualind his capacity as a peace officer, Deputy
Sean Hampton individually and in his capacityagseace officer, and Be 1-20. Dkt. 1.
In his complaint, plaintiff alleges: (1) the use of excessive force in violation of his civil
rights pursuant to 42 U.S.C. § 1983; (2) aatn of the California Constitution, Article
1 8 13; (3) battery; (4) violatioof the Bane Act, Cal. CivCode 8§ 52.1; (5) false arrest
and imprisonment; (6) intentional infliction efotional distress (“IlED”); (7) failure to
provide medical care by officers in the fieldviolation of § 1983; (8) conspiracy to
interfere with civil rights in violation of 42 U.S.C. § 1985; (9) policy, custom, and
practice in violation of §983 (“Monell liability”); (10) supervisory liability for
violations of § 1983; (11) retaliation inotation of § 1983; andl@) negligence. Id.
Plaintiff's claims derive from an October B)13 incident in which Calderon fired five
shots in the direction of a police caiit 5154, that plaintiff had commandeered;
plaintiff was struck by two of the bullets.
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On July 24, 2015, plaintiff filed his firegmended complaint, slinissing defendant
City of Carpinteria and dismissing the secontth fieighth, and eleventh claims. Dkt. 19.
On August 14, 2015, defendants filed theis\aar. Dkt. 21. Orseptember 9, 2016,
defendants filed a motion to modify the sdhkng order and amend their answer to add
an affirmative defense. Dkt. 44. On Sapber 12, 2016, plaintiff filed his opposition to
the motion to amend. Dk49. On September 30, 2016faledants filed their reply.
Dkt. 58. On December 12, 2016, the Capented defendants’ motion to amend their
answer. Dkt. 109 (“Order”).

Also on September 9, 201defendants filed a motionfeummary judgment and a
separate statement of uncontroverted fastsa@nclusions of law in support of motion
for summary judgment, or in the alternatipastial summary judgmentDkts. 45, 48, 46.
On September 21, 2016, plaintiff filéas opposition to the motion for summary
judgment, plaintiff's separate statemehuncontroverted facts, and evidentiary
objections. Dkts. 53, 54, 56. On OctoBe 2016, defendantgddd their reply to
plaintiff's opposition, defendants’ evideaty objections, a response to plaintiff's
evidentiary objections, and a reply to pléits separate statement of uncontroverted
fact. Dkts. 59, 59-21, 59-22, 59-30 (“Re@BWF"). On Decembel2, 2016, the Court
granted defendants’ motion in parnidadenied it in part. _See Order.

On October 24, 2016, plaintiff and defentkaeach filed seven motions in limine.
Dkts. 65—78. On October 31, 2016, plaintiff and defendants filed their oppositions to the
motions in limine. Dkts. 84-92, 94-98.

Having carefully considered the parti@sguments, the Court finds and concludes
as follows.

.  LEGAL STANDARD

A motion in limine is “a procedural @&e to obtain an early and preliminary
ruling on the admissibility oeévidence.”_Goodman v. LA&gas Metro. Police Dep't,
963 F. Supp. 2d 1036, 1046 (D. Nev. 2013). lMawarts have broad discretion when
ruling on such motions. See Jenkins v. Chrysler Motor Corp., 316 F.3d 664, 664 (7th
Cir. 2002). Moreover, such rulings are provisional and “not binding on the trial judge”
on the court._Ohler v. United States, 529.0753, 758 n.3 (2000). “Denial of a motion
in limine does not necessariiyean that all evidence contemplated by the motion will be
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admitted at trial. Denial merely means théthout the context of trial, the court is
unable to determine whether the evidence irstjoe should be excluded.” Ind. Ins. Co.
v. Gen. Elec. Co., 326 F. Supp. 2d 844, 846 (N.D. Ohio 2004).

lll.  DISCUSSION

A. Plaintiff's Motion in Limine No. 1 to Exclude Evidence of Plaintiff's
Criminal History, Convictions, and No Contest Pleas

In his first motion in limine, plaintiffequests that the Cdyreclude defendants
from presenting any evidence @hintiff's criminal history, specifically: (1) any
misdemeanor convictions; (2) Felony Penald€ 245 charging documents with respect
to assault on a peace officer, all criminbarging documents in this case, and all
underlying felony pleas and convictions in tlreninal case; (3) evidence of no contest
pleas entered; (4) evidence related tedrms possession and convictions for carrying
loaded firearm PC 12031(a)(1); (5) esmtte related to a post-incident felony
conviction/no contest plea for delaying offiberpeding duties; (6) evidence related to
convictions for drug charge Dkt. 65 at 3.

Plaintiff makes five arguments with respéztevidence of his criminal history.
First, plaintiff contends that his criminal history is not admissible to prove predisposition
to commit a crime under Fe@d¢ Rule of Evidence (“FRE”) 404(b)(1). Id. at 4-5.
Second, plaintiff argues that his prior adult convictions are only relevant for
impeachment, and, as a ritskederal Rule of Evidend®&09 controls._lId. at 5.
Accordingly, plaintiff argues that only he®nviction for drug possession with intent to
sell, a crime of moral turpitude, should &emitted and it should be admitted with a
limiting instruction that “there exists alémy conviction that is a crime of moral
turpitude,” without announcement of the felong. at 6. If the Court deems any other
felony admissible, plaintiff requests the sdimeting instruction. _Id. Third, plaintiff
argues that his felony convictions shobllexcluded pursuant to FRE 403 because the
prejudicial effect of plaintiff's criminahistory outweighs any probative value and the
admission of such evidence wilistract the jury with collateral issues. Id. at 7-8.
Fourth, plaintiff argues in thalternative that if any evetice of plaintiff’'s criminal
history is admitted, such evadce should be limited to wh@alderon knew at the time of
the shooting._Id. at 9. Plaintiff contenttsit the facts not known to the officers at the
time of their encounter with plaintiff arerelevant to determining whether Calderon
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reasonably believed that plaintiff posed amminent danger of death or serious bodily
injury at the time of the shooting. Id. lts plaintiff argues that his no contest pleas are
inadmissible in a civil case not inwahg perjury, pursuant to FRE 410.

Defendants argue that plaintiff has a recofeleven felony criminal convictions
for crimes punishable by imprisonment for mtvan one year. Dkt. 91 at 1. Defendants
contend that plaintiff's convictions areragssible under FRE 609 to attack plaintiff's
character for truthfulnesBecause the case depends onradibility choce,” defendants
argue that plaintiff's prior convictions arerpaularly salient. _Idat 2. Defendants
contend that plaintiff's prior convictionfisuld be admitted under ER404(b) to prove a
purpose other than charactéed. R. Evid. 404(b)(2). Iparticular, defendants assert
that plaintiff's April 11, 2016 conviction fopbstructing/resisting an executive officer is
relevant to corroborate Calderon’s versiohe# events, is evidence defeating plaintiff's
emotional damages claimmé proves plaintiff’'s assumption of risk, contributory
negligence, and the absence ofese emotional distress. Id. &t Defendants argue that
plaintiff's May 21, 2014 conviction for @session of a controlled substance with a
firearm is relevant to his IIE claim because it shows thaapitiff knew of and accepted
the risk of being shot or killed. Id. at Defendants also point to plaintiff's June 15,
2015 conviction for sale of a controlledbstance because the related police reports
include evidence of drug sales by plaintifditloccurred after plaintiff had been shot,
purportedly showing that plaintiff did not suffer emotional distsessere enough to deter
him from engaging in dangeroudiaties likely to lead to comtct with law enforcement.
Id. Defendants contend that plaintifféarch 8, 2015 arrest for drug possession is
relevant to prove plaintiff's failure to mitige his damages related to the injuries he
suffered as a result of the October 6, 2013 imtidéd. Finally, defendants argue that the
probative value of plaintiff's convictions ot substantially outeighed by any danger of
undue prejudice or the need fomini-trials.” 1d. at 5.

With respect to plaintiff's criminahistory arising from crimes that averelated to
the October 6, 2013 incident, the Court findsttihe probative valuef this evidence is
substantially outweighed by its prejudicial effect. Fed. R. BB0@(a)(1)(A); Fed. R.
Evid. 403;_United States v. Hursh, 217 F7&1, 768 (9th Cir. 2000) (“Generally, FRE
609 provides that evidence of prior felorgneictions is admissible for purposes of
attacking a witness’s credibility if the prejedil effect of the evidence is outweighed by
its probative value.”); Wilson v. Union Pdag. Co., 56 F.3d 122,231 (10th Cir. 1995)
(“Evidence of a conviction for drug possessioona is not highly relevant to the issue of
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veracity. Moreover, such evidence carhighly prejudicial and arouse jury sentiment
against a party-witness.” (citation omitjgdd Weinstein's Federal Evidence, § 609
App.101 (2016) (“A ‘rule of thumb’ thus should be that convictions which rest on
dishonest conduct relate to credibility evkas those of violent assaultive crimes
generally do not; traffic violations, howevegrious, are in the same category.”).
Therefore, the Court excludesi@ence of plaintiff's criminal history that does not arise
from the October 6, 2013 incident.

With respect to plaintiff's criminal Btory arising from the October 6, 2013
incident, the Court first concludes that plaintiff's guilty pleas and convictions are
irrelevant to the determination of whet Calderon used reagable force because
Calderon could not have known of these pleas or convictions at the time of the incident.
The Court therefore finds thdte plea and conviction ewdce is inadmissible for the
purpose of determining wheth€alderon’s force was reasonable.

Second, evidence of plaintiff's misdeanor pleas and convictions is not
admissible for impeachment purposes because plaintiff's misdemeanors do not involve
dishonesty or false statements. See Medwv. City of LosAngeles, 973 F.2d 1499,

1507 (9th Cir. 1992); FedR. Evid. 609(a)(2).

Third, the Court finds that plaintiff's feny convictions are admissible to impeach
plaintiff's character for truthfulness, muant to FRE 609(a)(1), and admissible to
establish defendants affiative defense under CalifoenCivil Code § 3333.3.

Finally, the Court concludesdhevidence of plaintiff €onduct on October 6,
2013—which served as the basis for plaintifé®ony convictions—is admissible. Such
evidence is relevant becausdémonstrates the severityaintiff's crimes at the time
Calderon used force, a factor that the jomyst evaluate when determining whether such
force was reasonable. See Order at 11.

Accordingly, the CourGRANTS plaintiff's motion in limine No. 1n part and
DENIES it in part. Specifically, the Court excludefl evidence of plaintiff's criminal
history that isunrelated to the October 6, 2013 incidentVith respect to plaintiff's
criminal history arising from the Octobé, 2013 incident: (ethe Court excludes
evidence of and related to plaintiff's mesdeanor pleas and controns; (b) the Court
excludes evidence of plaintiff's felony pleasd convictions to the extent defendants
seek to introduce such evidence to shbat Calderon’s force was reasonable;
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(c) defendants may introduce evidence ofrlis felony convictions for impeachment
and to support defendants’ affirmative defe under California Civil Code § 3333.3; and
(d) defendants may introduegidence of plaintiff's conduauring the October 6, 2013
incident, which served as the basis for plaintiff's felony convictions.

B.  Plaintiff's Motion in Limine No. 2 to Exclude Evidence of Plaintiff's
Prior Incident with San Luis Obispo Law Enforcement

On August 19, 2013, plaintiff allegedly fledSan Luis Obispo police officer when
the officer approached plaintiffcar. Dkt. 92 at 1. Plairftiavers that, as he was driving
out or a parking lot, an officer tried toogt plaintiff from departing and attempted to
strike plaintiff through the car window. DI&6 at 3. Defendants contend that plaintiff
was in a department store, cutting tagsobfinerchandise, when plaintiff's girlfriend
alerted him to the presence of law enforcemdbkt. 92 at 1. Defendants assert that
plaintiff fled the store, entered his tru@nd drove away from the approaching officer.
Id. According to defendants, plaintiff nearly hit the officehasped away. Id.

Plaintiff argues that evidence of the Sans Obispo incident should be excluded
under FRE 403 because its probative gatusubstantially outweighed by undue
prejudice._ld. at 4. In thalternative, if the Court finds the San Luis Obispo incident is
not unduly prejudicial, plaintiff contends thashould be excluded as irrelevant because
neither Calderon nor the other officers knew @f thcident at the time of the October 6,
2013 arrest or shooting. Id. at 5. Ptdfrfurther argues that the San Luis Obispo
incident is not admissible &vidence of plaintiffs character pursuant to FRE 404(b)(1).
Id. at 7.

Defendant argues that evidence of the Sas Obispo incident is relevant because
it tends to make plaintiff's factual allegatiofieat he did not hit th gas, rev the engine,
or use Unit 5154 as a weapon) less probatdedefendants’ assertions (that plaintiff
revved the engine, hit the gas\d accelerated forward withetlofficer standing near the
front of the Unit) more probable. Dkt. 92 at 2—-3. Defendfamtker contend that
evidence of the San Luis Obispo incident shtves plaintiff knew that using a vehicle in
a threatening manner againgieace officer would result ithhe use of force against
plaintiff. 1d. at 3. Therefore, defendardontend that the San Luis Obispo incident is
relevant to defendants’ affnative defenses of assunggtiof risk and comparative
negligence and to challenge plaintiff's DEand emotional distress damages claims.
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Defendants also argue that the San IQispo incident is admissible under FRE
404(b)(2) to prove “motive, opportunity, intent, preparation, plan, knowledge, identity,
absence of mistake, or lack of accident."dHR. Evid. 404(b)(2). Id. Defendants assert
that the San Luis Obispo incident satisfies fhinth Circuit test for admission of “other
act” evidence under FRE 404(b)(2). Id. Unthat test, “otheact” evidence is
admissible under Rule 404(b) if:

(1) there [is] sufficient proof for the juty find that the defendant committed the
other act; (2) the other act [is] be t@mote in time; (3) the other act [is]
introduced to prove a materigsue in the case; and (g other act [is], in some
cases, [] similar to the offense charged.

Duran v. City of Maywood221 F.3d 1127, 1132—-33 (9thrC2000) (citation omitted).
Defendants contend that all four prongs a$ test are satisfied. Dkt. 92 at 4. In
particular, they assert that Calderon’s peton of the threat posed by plaintiff is a
material issue in this case. Id.

In the instant case, it is not in disptitat plaintiff attempted to drive Unit 5154
while an officer was proximat® the car. Moreover, éendants do not assert that
Calderorknew of the San Luis Obispo incident aetiime of the shooting. Therefore,
the San Luis Obispo incident did not cobtrie to Calderon’s perception of the threat
posed by plaintiff and is not necessary to praveaterial issue in thcase. The Court
further finds that the probative value of than Luis Obispo incide is substantially
outweighed by the risk of a mini trial onettban Luis Obispo incident, which would be
“an inefficient allocation of time.” Sekennison v. Circus Circusnterprises, Inc., 244
F.3d 684, 690 (9th Cir. 2001). Accordingly, the CE&GRANTS plaintiff's motion in
limine No. 2.

C. Plaintiff's Motion in Limine No. 3 to Exclude Evidence of the Items
Found in the Residence

The October 6, 2013 incident began wioéficers were dispatched to 3240 Beach
Club Road (“residence”) on a report of a possible trespaBsply SUF at No. 1.
Plaintiff seeks to exclude the followingidence found in the stddence: Halloween
masks, a gun with no serimimber, multiple 118, and numerous cell phones. Dkt. 67 at
3. During his deposition, Calderon statkdt at the time he ran down the driveway
toward plaintiff, he knew there was l@aded firearm in the residence and drug
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paraphernalia anal large amount of cash and other indicators of criminal activity.” 1d.
Ex. A (“Calderon Dep.”) 223:19-21. Calderon atsated that he had not determined, at
that time, whether the items in the reside belonged to plaintiff.__Id. 223:22-24.

Plaintiff argues that evidence of thenitg found in the residence should be
excluded because such evidence would ugfamtjudice a jury, who may label him as a
burglar, even though plaintiff was charged only wrdspass at the time of his arrest. Id.
at 7. In the alternative, plaintiff contenthat this evidence should be admitted only to
the extent Calderon was aware of it a time of the shooting. Id. at 3.

Defendants argue that, the discovery @f fiteded firearm in the residence is
relevant to plaintiff's excesse force claim. Dkt. 94 &2—3. Defendants also contend
that the evidence discovered in the residesc®t unfairly prejudicial because the jury
will already know that plaintiff was underrast for committing a crime._1d. at 4.

The Court concludes that the evidencealsted in the residence—to the extent it
was known to Calderon at the time of the shapt-is relevant to Calderon’s perception
of the threat posed by plaintiff and is notduly prejudicial. Calderon’s statement during
his deposition that he had not yet determitiedownership of the items in the residence
does not preclude the possibility that he haabpble cause, at therte of incident, to
believe that the items belonged to plaint@ontrary to plaintiff's argument, Calderon
need not have known with certainty that tieens belonged to plaintiff in order for the
items to be relevant. Defendants need @mbve that, at the time of the shooting,
Calderon had probable cause to believe these tetosged to plaintiff. Therefore, the
Court admits evidence of the items foundha residence to the extent Calderon was
aware of those items at the timetloé shooting. Accordingly, the ColENIES
plaintiff's motion in limine No. 3.

! In their opposition to plaintiff's motiom limine no. 3, defendants address the
admission of evidence discovered in the residendeon plaintiff's person. Dkt. 94 at 1.
The Court does not address the evidatiseovered on plaintiff's person because
plaintiff does not seek to exclude it.
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D. Plaintiff's Motion in Limine No. 4 with Respect to Spoliation of
Evidence

Plaintiff argues that two instances of spoliation of evidence occurred: (1) Unit
5154 (which had crashed during the incident} wepaired by the County, resulting in the
loss of the Power Control Module (“PCM”) dawhich would have provided the throttle
application, exact vehicle speed, and engawelutions per minute; and (2) diagrams that
depicted all the officers’ locations at ttime of the shooting we turned into the
Criminal Investigation Unit but have sulogently been lost, despite two preservation
letters sent to the Sherriff@epartment. Dkt. 68 at Plaintiff argues that the Court
should instruct the jury that it may dram inference adverse defendants from the
spoliation of this evidnce. _ld. at 6.

Defendants assert that plaintiff's coehsequested the preservation of evidence
beginning “on October 16, 2013 and theredften days after the shooting, and that
plaintiff's counsel did not send these lettardil January 4 and August 4, 2014. Dkt. 95
at 1; see dkt. 68, Exs. D, E. Accordingllefendants argue that they had no notice
regarding the preservation of PCM datdhw diagrams until three months after the
incident occurred. Dkt. 95 & Defendants further comig that plaintiff should have
asserted his allegations of spoliation priotite discovery cut-off, not by means of a
motion in limine. _Id. at 3. According ttefendants, plaintiff made no effort during
discovery to learn what happened to the diagrand did not seek to depose the relevant
detectives to inquire what was done with dhawings. _Id. Defendants argue that one of
the diagrams is not relevant to plaintiff@achs because the officer did not state that he
indicated on the diagram the locations of the officers. Id. at 4. Defendants further
contend that plaintiff presents no evidetitat the PCM data from the date of the
incident was ever recoverable and if Bow it became unavailable. Id. Lastly,
defendants argue that plaintiff fails to gdately support his motion seeking an adverse
inference instruction because he presentsuwence that the evidence was deliberately
destroyed by defendants. Id. at 5.

The “obligation to preserve relevani@snce exists whether not the evidence
has been specifically requested in a denfandiscovery.” Scalera v. Electrograph
Systems, Inc., 262 F.R.D. 162, 171 (E.D.N2009); see State of Idaho Potato Comm’n
v. G & T Terminal Packaging, Inc., 4#53d 708, 720 (9th Cir. 2005) (approving the
principle that a party to litigation bearganeral obligation to preserve evidence).
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“However, destruction of documesrwhich would have beenlexant in later litigation is
not wrongful unless that litigation was reasondbhgseeable at the time of destruction.
Hynix Semiconductor Inc. v. Rambus In897 F. Supp. 2d 939, 975 (N.D. Cal. 2012).
“A party’s destruction of evidence needt e in ‘bad faith’ to warrant a court’s
imposition of sanctions” for spoliationtifie court finds the party had notice the
destroyed evidence might be nedat to the litigation._Ime Napster, lo. Copyright

Litig., 462 F. Supp. 2d 1060, 1066 (N.D. C2006); see Glover v. BIC Corp., 6 F.3d
1318, 1329 (9th Cir. 1993) (“[A] trial court also has the broad discretionary power to
permit a jury to draw an adverse infereficen the destruction or spoliation against the
party or witness responsible for that behavior. [hJowever, a finding of ‘bad faith’ is
not a prerequisite to this corrective proceddr “In the Ninth Circuit, spoliation of
evidence raises a presumption that the dgstft evidence goes to theerits of the case,
and further, that such evidence was adversed@arty that destroyed it.” Apple Inc. v.
Samsung Elecs. Co., 888 F. Supp. 2d 976, 993.(§aDh 2012) (Koh, J.); see Akiona v.
United States, 938 F.2d 158, 161 (9th Cir. 199Ggenerally, a trier of fact may draw an
adverse inference from the destructodrevidence relevant to a case.”)

As an initial matter, the Court finds thiéie fact that Unit 5154 was repaired and
defendants’ failure to preserve the diagsaconstitutes spoliation. Defendants had a
duty to preserve the drawings and angilble PCM data because they knew or
reasonably should have known that this evidence—potentially showing the location of
the officers during the incident and theeed at which Unit 5154 was traveling at the
time of shooting—may have been releviema reasonably foreseeable lawsuit.

The purpose of an adverse inference irtsion is based on twa@tionales: (1) “the
common sense observation that a party whanbéise that a document is relevant to
litigation and who proceeds ttestroy the document is more likely to have been
threatened by the document than is ayp@arthe same position who does not destroy
it[;]” and (2)“[a]llowing the trier of fact tadraw an adverse inference presumably deters
parties from destroying relevant evidemedore it can be introduced at trial.”
Millenkamp v. Davisco Foods Int’l, Inc562 F.3d 971, 981 (9th €£i2009) (citation and
guotation marks omitted). TH&ourt concludes that thestionales support an adverse
inference instruction in this action. Immat#ly after the shooting, an action by plaintiff
raising an excessive force claim was reabbnforeseeable, yetefendants took no steps
to preserve PCM data or the diagrarisirther, an adversaeference will deter
defendants and others fratiowing relevant evidence to be destroyed.
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Accordingly, the CourGRANTS plaintiff's motion in limine No. 4 requesting an
adverse inference instructionttvirespect to the spoliatiaf evidence. However, the
instruction shall include the dates on whpgaintiff submitted his preservation requests
and the fact that plaintiff sought pregation only for the pead beginning on October
16, 2013. Whether defendant®induct was reasonable in those circumstances is a
guestion for the jury.

E. Plaintiff's Motion in Limine No. 5 to Exclude the Testimony of Kurt
Weiss with Respect to Ballistics

Plaintiff argues that there is no relialohethod related to ballistics or firearms
trajectory, therefore defendants’ expertrkiveiss should not bgermitted to provide
testimony as a ballistics expert. 1089 at 4. In addition, plaintiff contends that Weiss is
an accident reconstructionist/engineer and nat declared as a ballistics expert in the
expert initial disclosures or ithe rebuttal disclosures. IdPlaintiff further argues that
Weiss is not qualified to offer an expertmpin with respect tballistics because Weiss
has never reconstructed dfficer involved shooting, hasever been qualified as a
ballistics or firearms analyst, and has ndseen qualified as a bullet trajectory expert.
Id.; see dkt. 69 at Ex. A.

Defendants argue that they do not see&dmit expert opinion from Weiss
regarding the determination of bullet trajectori®@kt. 96 at 2. Rathgin his testimony,
Weiss refers to “facts established by Se@aminalist David Barber.”_Id. at 3.
Defendants contend that Wetsan rely on facts establisthéy any other expert who has
prepared a report and will testify at trial.

Defendants do not seek to admit Wesssxpert opinion regding ballistics or
bullet trajectories. Therefore, the CODENIES plaintiff's motion in limine No. 5.

F. Plaintiff's Motion in Limine No. 6 to Exclude Evidence of Plaintiff's
Removal of his Ankle Monitor, Drug Use, HalloweerCostumes, and
Tattoos

Plaintiff seeks to exclude evidence of ik} past drug use, including the finding
of syringes in plaintiff's truck at the time dfe incident; (2) prior removal of an ankle
monitor; (3) Halloween costumes; and (4) tattoelated to a “toe ta” Dkt. 70 at 3, 4
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n.12 Plaintiff argues that these factssild be excluded because they are unduly
prejudicial and their admission poses a substantial risk of leading to litigation of
collateral issues. |d. at 4—T the alternative, plaintiff contends that admission should
be limited to what Calderon was aware of attilnee of the shooting. Id. at 7-8. Plaintiff
also argues that evidence of his past drugg tesmoval of his ankle monitor, Halloween
costumes, and toe tag tattoo should not betsebiras character evedce. _Id. at 8-9.

With respect to plaintiff's prior drug esdefendants argue that (a) plaintiff's
testimony at his deposition that he used rmeibhetamine on the morning of October 6,
2013, (b) the fact that methamphetamine veamé in plaintiff's belongings on that date,
and (c) plaintiff’'s guilty plea and convioin for possession of that methamphetamine
corroborate Calderon’s testimony that pldfniade the reckless decision to flee and use
Unit 5154 as a weapon to threatealderon. Dkt. 97 at 2—-3efendants also seek to
introduce other evidence of plaintiff's drug use, specifically plaintiff's arrest on March 8,
2015 for possession of methamphetamine, abdeqquent conviction. Id. at 3.

Defendants argue that this evidence is relevant to defendants’ affirmative defenses of
comparative negligence and assumption of bsgause plaintiff's physician testified that
methamphetamine use interferes with plaintififesaling. _Id. at 3—4. With respect to the
ankle monitor, defendants argue that plaifist$tatus as “an absconder from probation”
on October 6, 2013 is relevant to corrober@alderon’s perception that plaintiff was
using Unit 5154 as a weapon because it shaaiatiff's motive, plan, and intent to
escape._ld. at 4. Defendaassert that plaintiff's dressy up as a narcotics officer “to
be ironic” and plaintiff's toe tag tattoo areopiative of the absenacd# extreme emotional
distress, and are therefore relevant to defestddetense of plaintiff'dIED claim. 1d. at
4-5. Lastly, defendants argue that the probative value of this evidence is not
substantially outweighed by the danger of ungregudice or of creating mini-trials.

The Court finds that evidence of plaintiff's drug use on October 6, 2013 is
admissible because it is relevant tmlanay corroborate Calderon’s testimony that
plaintiff acted recklessly. The Court adsnsuch evidence, subject to a limiting

% With respect to items 3 and 4, defendasiarify that theyseek to introduce a
photograph from plaintiff's Facebook page shhmyvhim dressed as a law enforcement
officer with a hat stating “Narcotics Officéposted one year & the shooting, and
evidence of plaintiff's tattoo of a spider web lois foot with an arrowing point at his big
toe and the words “HANG THE T@ HERE.” Dkt. 97 at 2.
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instruction that the jury may consider it otityassess Calderon’s perception of plaintiff
and plaintiff's conduct at the time of the incident.

However, the Court finds that the probative valuetbér evidence of plaintiff's
drug use is substantially outweighed by unpa&judice. The Court further finds that
plaintiff's removal of his ankle monitor, $iHalloween costumes, and his toe tag tattoo
are not relevant to whether Calderon’s uséofe was reasonable. In addition, the
Court concludes that plaintiff's Halloweeostume and his toe tag tattoo are not
probative of an absence @emotional distress.

Accordingly, plaintiff’s motion in limine No. 6 iISRANTED in part and
DENIED in part. Specifically, the Court admitssidence of plaintiff's drug use on
October 6, 2013, subject to a limiting instrocti and excludes evidence of: (a) plaintiff’s
other drug use, (b) plaintiff's removal ofshankle monitor, (cplaintiff's narcotics
officer costume, and (d) plaintiff's toe tag tattoo.

G. Plaintiff's Motion in Limine No. 7 to Exclude Reference to a Fleeing
Felon Theory

Plaintiff seeks to exclude from trial theggestion that a rule exists permitting an
officer to shoot someone if the officer belietat person is a “fleeing felon.” Dkt. 71 at
3. Plaintiff argues that such a rule misstateddlwv. Id. at 3. Rlintiff asserts that the
“fleeing felony” theory is irrelevant, confusing, and prejudicial because Calderon does
not assert that he discharged his wedpecause plaintiff was fleeing, but because
Calderon believed plaintiff pos@shminent threat of death or great bodily injury. Id. at
3-4.

Defendants contend that plaintiff's felotheft of a motor vehicle and his acts in
driving away are circumstances to whichd&bn was respondirag the time of the
shooting, and are therefore essential to thgguapplication of the Fourth Amendment’s
objective reasonableness standard to plaiatéKcessive force claim. Dkt. 98 at 3.
Defendants also argue that plaintiff's nootiis not a proper motion in limine, but an
effort to deny defendants the opportunity thyfaefend themselves against the excessive
force claim. _Id. at 3—4. EhCourt agrees. An excessioece claim is analyzed under
the Fourth Amendment andetielevant inquiry is whether officers’ actions are
“objectively reasonable’ in light of the facts and circumstances confronting them,
without regard to their underlying intent motivation.” Grahanv. Connor, 490 U.S.

CV-8610 (12/16) CIVIL MINUTES - GENERAL Pagel3of 27



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘O’
Case No. 2:14-cv-8610-CAS(JPRX) Date December 13, 2016
Title JEREMY LEON BORDE®RAY v. COUNTY OF SANTA BARBARA

ET AL.

386, 395, 397 (1989). That plaintiff wadleeing felon is undisputed and Calderon
confronted that fact at tharie of the incident. Accordingly, plaintiff’'s motion in limine
No. 7 isDENIED.

H. Defendants’ Motion in Limine No. 1 to Exclude Evidence of Other Law
Enforcement Policies

During discovery, plaintiff subpoenaed padis regarding deadly force, firing and
moving vehicles, deadly force to affect arr@sprevent escape, and use of firearms from
the San Bernardino County Sheriff's Depantmeéhe Ventura County Sheriff's Office,
the San Luis Obispo Sheriff@ffice, and the Los Angeleso@nty Sheriff's Office. Dkt.

84 at 1.

Defendants argue that the internal “wédorce” policies of the Los Angeles
County, San Bernardino County, and Veat@ounty Sheriff's Departments should be
excluded. Dkt. 72 at 1. Defdants argue that these policas irrelevant to plaintiff’s
excessive force claimgainst Calderon, who is an emyke of the Santa Barbara County
Sheriff’'s Office (“SBSQO”) and who is themafe not expected to know or follow those
policies. Id. at 2. Defendantontend that these policies are also irrelevant to plaintiff's
Fourth Amendment claim against the Counftysanta Barbara because the policies of
other counties have no bearing on whetherSBSQO'’s policy was the moving force
behind any unconstitutional condwdtits deputies. Id. at 2—-3. Defendants argue that the
undated San Bernardino Coumglicies and the Ventura County policy adopted in
January 2016 are irrelevant because theme isvidence these policies were in place in
October 2013._1d. at 3. In additionfeledants assert th&an Bernardino County
policies 3.166.55 and 3.166.87e irrelevant because the policies concern vehicle
pursuits, but the officers involved in the undertyincident were not using a vehicle to
pursue plaintiff. _1d. at 3—4. Lastly, @@dants argue that other law enforcement
agencies’ use of force policies shoulddxeluded pursuant to FRE 403 because their
probative value is substantialbutweighed by their prejudal effect and because the
introduction of those policiessks confusing the issues, misleading the jury, and wasting
time. Id. at 4-5.

Plaintiff argues that these other policas relevant to determining whether the
SBSO is subject to Monell liability, becautbat determination requires weighing
different alternatives availabte SBSO policy makers. D84 at 2. Plaintiff contends
that the SBSO “made a deliberate and consatbogce to draft a series of policies which
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discouraged — but which did not prohibit — officers from shooting at moving vehicles.”
Id. at 3. Plaintiff asserts that a jury wdulot be able to fully appreciate the SBSO'’s
conscious and deliberate choice to allow afséeadly force to subdue suspects fleeing
by car absent reference to the policies of otleainties._Id. Plaintiff also argues that in
order to establish that the SBSO is liabeler Monell, plaintiff need not prove that
Calderon committed a constitutional violation.. &l 3—4. Lastly, plaintiff argues that its
expert has reviewed the othmyunties’ policies and must ladle to explain the basis of
his opinion that “[tihe Use of Deadly Force on Mr. Bordegaray in this instance violates
the common core of most padi@gencies. Shooting at a moving vehicle is known to be
inherently dangerous and madten ineffective, and showsdasregard for human life.”

Id. at 4-5; dkt. 75-3 || 49.

The Court concludes that the probatwedue of other counties’ use-of-force
policies is substantially outweighed by aadar of undue delay and confusion. The
introduction of such policies is likely togeire mini trials regarding the origin and
interpretation of those polige Accordingly, the CouGRANTS defendants’ motion
limine No. 1.

L. Defendants’ Motion in Limine No. 2 Regarding Trifurcation of Trial

Defendants request that the Court trifuectite trial of this matter into three
phases: (1) liability, compensatory damages, and the issue of proof supporting a punitive
damages award; (2) the issue of Monell liabjl{) punitive damagesDkt. 73 at 3.
Defendants contend that trifurcation will allovetjury to first address whether plaintiff's
Fourth Amendment rights were violateddaf so, by whom._ld. According to
defendants, if the jury concludes migff's Fourth Amendment rights wer®t violated,
there would be no need to consider plaintienell claims. _Id. Therefore, trifurcation
would serve the interests of judicial econontg. at 4. Defendants further argue that
litigation of punitive damagesacurrent with liability isnherently prejudicial to
defendants, who must simultaneously dealyility and present evidence of their
financial condition to establish the abilitypay damages based their conduct._Id.

Plaintiff argues that the evidence necegdar liability as to the individual
officers, the supervisors, the County oh&aBarbara, the SBSO and for damages is
intertwined. Dkt. 85 at 2As a result, plaintiff contendbat the same witnesses will be
necessary and testimony will be duplicativeglsthat bifurcation of the liability and
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damages stages will not serve the interestsditiial economy._lId. at 2-3. Plaintiff also
argues that separating the Monell claims figdantiff's other claims does not serve the
interests of judicial economy bause the relevant evidencentertwined. _Id. at 3—4.
Plaintiff contends that defendants have faile indicate what pragice they would suffer
from trying the Monell claims with plaintiff's éer claims._Id. at 5. Finally, plaintiff
asserts that he could proceed with_his Miorlaim notwithstandinghe existence of an
underlying constitutional viaktion. _Id. at 5-6.

Federal Rule of Civil Procedure 42(fxpovides: “For convenience, to avoid
prejudice, or to expedite amdtonomize, the court may ordeseparate trial of one or
more separate issues|.]” Fd&l.Civ. P. 42(b). “Factors toe considered when deciding
whether to bifurcate a trial ttude: complexity of issuefactual proof, risk of jury
confusion, difference lb&een the separated issues, thende that separation will lead to
economy in discovery, and the possibility ttia first trial may be dispositive of the
case.”_MySpace, Inc. v. Graphon Corp., 732 F. Supp. 2d 915, 917 (N.D. Cal. 2010).

To serve the interests of judicial econgrthe Court intends to bifurcate the
guestions of the officers’ individual liability and plaintiff's Monell claims. At this
juncture, the Court cannot decide whettinere will be a need for a third phase
addressing punitive damagyeln the event that the jufinds liability for a violation of a
constitutional right and determines that indival officers acted with the requisite malice,
see Cal. Civ. Code 8 3294(#)e Court will discuss witkhe parties whether a third
phase is necessary to aglsk punitive damages.

Accordingly, the CourGRANTS in part andDENIES in part without prejudice
defendants’ motion in limine No. 2.

J. Defendants’ Motion in Limine No. 3 to Limit the Testimony of
Plaintiff's Expert Witness Timothy Reust

Defendants request that the Court preelpthintiff's Expert Witness Timothy
Reust from testifying about opinions, factgaglams, and other exhibits omitted from his
expert report because this material was n&tldsed as required by deral Rule of Civil
Procedure 26(a)(2). Dkt. 74 at 1.

Defendants allege the following sequencewénts. Plaintiff served his initial
expert disclosure, listing Reusty June 17, 2016, the date oé xpert disclosure cutoff.
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Id. Defendants scheduled a disposition ofiftéor August 16, 2016. Id. Defendants’
expert witness, Kurt Weiss, prepared a teueport to Reust’s report and the rebuttal
report was served on plaintiff on July P&16. 1d. Weiss prepared a supplemental
report that corrected his initial rebuttapogt; this supplemental report was served on
plaintiff on July 25, 2016. Id. On the morning of Reust’s deposition, plaintiff’'s counsel
sent by email a number of documents not jnesly disclosed. Id. at 2. During his
deposition, Reust changed thadehe conclusions set fdrin his expert report and
identified an error in a diagram attachtedhat report._Ild. These alterations
corresponded to Weiss’s rebuttal of Reustaclusions._ld. Defendants argue that
plaintiff cannot meet his burden of demonstrgtihat the failure to comply with Rule 26
was justified or harmless. |d. at 3—4.

Rule 26(a)(2)(A) requires parties to disclose the identity of any witness it intends
use at trial to present expert testimonyd.AR. Civ. P. 26(a)(ZB). Rule 26(a)(2)(B)
requires that this disclosure is accomparig@ written report that must contain, inter
alia: “(i) a complete statement of all opns the witness will express and the basis and
reasons for them; [and] (ii) the factsdata considered by the witness in forming
them[.]” Fed. R. Civ. P. 2@)(2)(B). Where a party “fail®o make a disclosure required
by Rule 26(a), any other party may movetmpel disclosure and for appropriate
sanctions.” Fed. R. Civ. B7(a)(3)(A). Under Faeral Rule of CivilProcedure 37, “[i]f
a party fails to provide information or identifywitness as required by Rule 26(a) or (e),
the party is not allowed to use that infation or witness to supply evidence on a
motion, at a hearing, or at a trial, unléiss failure was substaally justified or is
harmless.” Fed. R. Civ. B7(c)(1). “[T]he burden is on the party facing sanctions to
prove harmlessness.” Yeti by Molly, Ltd. Deckers Outdoor Corp., 259 F.3d 1101,
1107 (9th Cir. 2001). The Ninth Circuit “give[sérticularly wide latitude to the district
court’s discretion to issue sanctions under Rule 37(c)(1).” Id. at 1106.

The Court recognizes that Reust’s alteratitanisis opinions and diagrams after the
expert disclosure cutoff constitute a failtwecomply with the requirements of Rule
26(a)(2)(B). Howeverdefendants were rda aware of this new information on August
16, 2016, approximately five months before the startafdn January 17, 2017. In
addition, defendants are free to cross-exarRieest on the basis for his modifications to
the report. Accordingly, the Court finds tha@aintiff's violation of Rule 26 is harmless
and the Court, therefore, dmes to preclude Reust from tiéging about opinions, facts,
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diagrams, and other exhibits omitted frora Bkpert report. Defendants’ motion in
limine No. 3 iISDENIED.

K. Defendants’ Motion in Limine No. 4 to Limit the Testimony of
Plaintiff's Expert Witness Kurt Rothschiller

Defendants request that the Court preclpldatiff's designatd retained expert
witness Curt Rothschiller frotestifying regarding law enfoement and police practices
because Rothschiller has never bpesviously retained as axpert witness. Dkt. 75 at
1. Defendants argue that Rethiller is unqualified to testifas an expert witness and
that his report contains conclusory opinioihg. at 2. Defendants point to Rothschiller's
lack of experience, including that he weesser assigned to inteal affairs, never
investigated an officer-involved shooting, negerved as lead investigator responsible
for preparing any presentation for anyiesv board regarding an officer-involved
shooting, and never prepared a presemidbr a use-of-force review board during
Rothschiller’'s 36-year tenure in the Ventura County Sheriff's Office. Id.; dkt. 75, Ex. 3.
Defendants argue that Rothschiller is not qualified to testify as an expert regarding
plaintiff's medical condition because Rothgler has admitted that is not a medical
expert. Id. at 3. Defendantentend that Rothschiller should not be permitted to testify
that Calderon’s actions were objectivebasonable because other tactical options
existed. _Id. According to defendantsglsuestimony regardinglternative measures
improperly relies on hindsight. Id. atgee George v. Morri§,.36 F.3d 829, 839 n.14
(9th Cir. 2013) (in a § 1983 case arising from an officer-involved shooting, noting that
plaintiff's “proposed alternative measures plagued with the sort of hindsight bias the
Supreme Court has forbidd&n. Defendants assertahRothschiller should be
prohibited from offering his opinion on thesue of whether Calderon’s use of force was
excessive because experts may not give amapbon an ultimate issue of law. Dkt. 75
at 4. Finally, defendantsgue that Rothschiller should Ipeohibited from offering his
opinions regarding ballistics and bullet trajegtas contained ihis report, because
Rothschiller admits he is not &xpert in such fields. Id.

Plaintiff argues generally that Rothschillea retired Captain, Special Services
Unit, Ventura County Sheriff's DepartmentSpecial Crimes Division, who spent 36
years in law enforcement—is qualified tottgsto police practices. Dkt. 87 at 3.
Plaintiff contends that it is irrelevant that tRechiller has never been retained to testify
on police practices in a civil rights case. Id.
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More specifically, plaintiff first assestthat Rothschiller’s opinions on “ultimate
iIssues” are not per se improper. |de §dsayed Mukhtar v. California State Univ.,
Hayward, 299 F.3d 1053, 1068 (9r. 2002) (“It is well-esablished, however, that
expert testimony concerning an ultimate issueot per se impropg) overruled on other
grounds by Estate of Barabin v. As#®hnson, Inc., 740 F.3d 457 (9th Cir. 2014).
Plaintiff contends that expert testimooy police practices, including whether officers
violated law enforcement standards, isgmlly admissible ipolice misconduct cases.
Dkt. 87 at 3—4; see, e.g., Smith v. GiyHemet, 394 F.3d 689, 703 (9th Cir. 2005)
(“Discussing whether the officers’ conductneported with law enforcement standards,
the expert . . . concluded that the officeosild and should have used control holds to
complete the arrest rather than to[sipolice canine] on him once they had him
restrained on the ground. A rational juxguld rely upon such evidence in assessing
whether the officers’ use of force was unreasonable”). Additionally, plaintiff asserts that
Rothschiller can testify as to whetherde would be considered appropriate under
hypothetical scenarios. Dkt. 87 at 4e s&molen v. Chater, 80 F.3d 1273, 1288 (9th Cir.
1996) (“the use of leading, hypothetical giimss to elicit expert opinions is entirely
appropriate.”). Second, plaintiff arguesitiiRothschiller can testify to ballistics and
bullet trajectories based on higperience, training, and skillseld. Third, plaintiff
contends that Rothschiller is qualified to offés opinion related to the investigation of
the officer-involved shooting because Rswthiller has testified on many issues—
including surveillance, officesafety, and training officers on how to deal with a person
in crisis—and he has performed administratiwestigations of officers, including
investigations involving the use of forcdgugh not regarding a shoay by an officer).
Id. at 6. In addition, Rothschiller has assidesat investigators ipreparing their officer-
involved shooting presentations. Id. Adding to plaintiff, the process of the
investigation of officer-involve shootings is very familiaio Rothschiller from personal
observation and experience. Id. at 6—7. IRinplaintiff argues that Rothschiller should
be permitted to testify as the conduct of the officers inmdering first aid treatment to
plaintiff based on Rothschiller’s first-hand knowledge and experience. Id. at 7.

The Federal Rules of Evidence impose @al trourts a “gatekeeping” obligation to
ensure that expert testimonyreevant and reliable. lted States v. Hankey, 203 F.3d
1160, 1167 (9th Cir. 2000). The objectivetlo¢ “gatekeeping” requirement, derived
from Daubert v. Merrell Dow Pharmaceuticad#®9 U.S. 579, 589 (1993), “is to ensure
the reliability and relevancy @&xpert testimony” and “to nka certain that an expert,
whether basing testimony upon professional studliggersonal experience, employs in
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the courtroom the same level of intellectugbr that characterizabte practice of an
expert in the relevant field.” Kumhor®&i Co., Ltd. v. Carmichael, 526 U.S. 137, 152
(1999). The trial judge mustake a reliability determinatiaon the record to fulfill the
“gatekeeping” function._Mukhtar, 299 F.3d at 106&ial courts have “broad discretion”
in performing this function and “Rule 702 gealky is construed librally” when courts

are “considering the admissibility ofsitmony based on some ‘other specialized
knowledge.” Hankey203 F.3d at 1168. Accordingly, “rejection of expert testimony is
the exception rather than the rule.” Fed. R. Evid. 702 Advisorgritee Notes (2000).

The Court concludes that Rothschilielong history of law enforcement
experience qualifies him to testify as aqpert on police practicesSee Hankey, 203 F.3d
at 1169 (concluding that the reliability of a police gang expert “depends heavily on the
knowledge and experience oktkxpert, rather than timethodology or theory behind
it.”); Trustees of Chicago Painters & Dectan& Pension, Healtk Welfare, & Deferred
Sav. Plan Trust Funds v. Royal Int'l DrgW & Decorating, Inc., 493 F.3d 782, 787 (7th
Cir. 2007) (“[W]hile extensivacademic and practical expise in an area is certainly
sufficient to qualify a potential witness asexpert, Rule 702 specifically contemplates
the admission of testimony by experts wi&sowledge is based on experience.”).
Defendants’ objections largely go to the weight of Rothschiller’s testimony, and are not
grounds for disqualification.

Nonetheless, it appears that severdRothschiller's opinions, as currently
formulated, are not helpful to the jurgdause they constitute impermissible legal
conclusions._See Elsayed MukhtaCalifornia State Univ., Hayway@99 F.3d 1053,
1066 n.10 (9th Cir. 2002), overruled on other grounds by Estate of Barabin v.
AstenJohnson, Inc., 740 F.3d 457 (9th @014) (“Federal Rule of Evidence 704(a)
provides that expert testimotiyat is otherwise admissible is not objectionable because it
embraces an ultimate issue todeeided by the trier of factdiowever, an expert witness
cannot give an opinion as to Hegal conclusion, i.e., an opinion on an ultimate issue of
law.” (quotation marks omitted)). For exampRothschiller repeatlly opines that the
use of force was “excessive” or “unreasdealbinder the circumstaes. _See, e.g., dkt.
75, Ex. 2 1 68, 72, 80. Whether Catifés actions were “objectively reasonable” in
light of the facts and circumstances contnog him is, however, a question for the jury
or, if no material facts are in dispute, foe Court._See Scott Henrich, 39 F.3d 912,

916 (9th Cir. 1994). Although the Court findsitliRothschiller is qualified to opine as to
whether Calderon’s use of force was excessimenreasonable, the Court concludes that
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such testimony should be explored throbgpothetical questioning so as to avoid
invading the province of the jury. Accord Engman v. City of Ontario, No. 5:10-cv-
00284-CAS-PLA, 2011 WL 2463178, at tZ.D. Cal. June 20, 2011).

Accordingly, the CourGRANTS in part andDENIES in part defendants’
motion in limine No. 4.

L. Defendants’ Motion in Limine No. 5 Regarding Damages Evidence

Defendants request that the Court excladg evidence of plaintiff's damages for
which computation was requddy Federal Rule of Evider 26, including plaintiff's
medical expenses. Dkt. 76 at 1. Plairdifeges that he hasféered medical expenses,
loss of earnings, and other pecuniary lesset yet ascertained, however defendants
argue that plaintiff failed to provide a cpotation of each category of damages claimed
by him as required by Rule 26(a)(1)(A)(iii)d. In plaintiff’'s Rule 26(a)(1) initial
disclosures and supplementaddosures, plaintiff stated: “It is impossible to provide an
accurate estimate of the trualue of this case at this tarbecause discovery is still
ongoing. Dkt. 76, Ex. 1 at 4; id. Ex. 2 at B\ addition, defendants assert that plaintiff
has failed to make avable for inspection and copyirgy documents or evidentiary
material on which any computan was based, including maias relating to the nature
and extent of plaintiff's injuries. Dkt. 7& 1. Discovery in this matter closed on
September 6, 2016. On ©ber 20, 2016, plaintiff sent lendants’ counde letter from
the State of California Department of HteaCare Services Recovery Section, dated
October 17, 2016, stating that Department of Health Care Services (“DHCS”) has a lien
for reimbursement against plaintiff for 38,713.61 for medical services received by
plaintiff from October 6, 2013 to February 3, 2018. at 2. Defenda#s assert that they
are harmed by plaintiff's failure to propgnd timely disclosdamages because they
have no knowledge of what cgteies of damages plaintifft@nds to claim at trial or
how plaintiff intends to compute damages. dtl3. Defendants therefore request that the
Court exclude evidence of plaintiff's mediaaists. _Id.; see Baca California, No. 13-
cv-02968-SBA, 2015 U.S. Dist. LEXIS 17980at *16 (N.D. Cal. Dec. 19, 2015)
(prohibiting plaintiff from offering evidete or argument regarding his medical costs
because plaintiff never provided a computation of those costs). In the alternative,
defendants request that the Court limit thendges evidence that plaintiff may submit to
“no more than the amounts actually paid bydiA€al for the medical services received,”
pursuant to California law limiting the amountretovery to bills actually paid. Dkt. 76
at 4-5; see Howell v. Hamilton MeatsR&ovisions, Inc., 25P.3d 1130, 1145 (2011)
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(“[A]ln injured plaintiff whose medical expeas are paid through private insurance may
recover as economic damages no more thaarttwunts paid by the plaintiff or his or her
insurer for the medical servicesceived or still owing at thentie of trial.”). Relatedly,
defendants request that plaintiff be precluttedh introducing evidere of medical costs
paid by the County of Santa Barbara, incdnile plaintiff was in the custody of the
SBSO. Dkt. 76 at 4.

Plaintiff contends that the initial billingpformation that he received from Medi-
Cal stated that the amountsw®rvices rendered was $20d0kt. 90 at 3. Believing this
amount was grossly inadequate given thiemxof plaintiff's medical treatment,
plaintiff's counsel contacted Medi-Cal iphone. _Id. After this phone conversation,
plaintiff received a letter dateOctober 17, 2016, that statdwht plaintiff received
$180,951.47 of services and that DHCS pstuthe amount owed to $135,713.61. Id. &
Ex. A. Plaintiff argues that he cannot contia timing of Medi-Cal’s “final lien” letter,
therefore his late disclosure of medical cogts substantially justifee Dkt. 90 at 4.
Plaintiff contends that his latisclosure was haress because he did not act in bad faith
and because defendantkaving deposed all of the docsovho will testify regarding
plaintiff's medical costs and receivedtienony that the services provided were
necessary—did not suffer unfair prejudice. dtd4—6. Plaintiff argues that the Howell
rule does not apply to federal claims beeatigontradicts the teral collateral source
rule. Id. at 6; McConnell v. Wal-Mart &tes, Inc., 995 F. Supp. 2d 1164, 1171 (D. Nev.
2014) (“The_Howell case is therefore squarely at odds with the collateral source rule,
which utterly disregards the amount of mometprt victim is actually made to pay to
remedy his injuries, in favor of awarding tteasonable cost of ameliorating the injuries,
notwithstanding any potentiallouble recovery’ by the tovictim.”). In addition,
plaintiff contends that Howledoes not apply because itdeus inconsistent with
8 1983’s goals of compensation and deterreawed its subsidiary goals of uniformity and
federalism. Dkt. 90 at 7-8.

Rule 26(a)(1)(A)(iii) requires e party to provide to the other “a computation of
each category of damages claimed by thdabgsuog party.” As dscribed above, “[i]f a
party fails to provide information or identigy withess as required by Rule 26(a) or (e),
the party is not allowed to use that inf@ation or witness to supply evidence on a
motion, at a hearing, or at a trial, unléiss failure was substaally justified or is
harmless.” Fed. R. Cir. 37(c)(1). The Court agrees with plaintiff that his delay in
disclosing his medical costs was both justifand harmless. Asf October 20, 2016,
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approximately three months before the spéitial, defendants became aware of the
medical costs that plaintiff curred. In addition, defendanhave had the opportunity to
conduct discovery with respect to plaintif'nedical care, includg the deposition of
plaintiff's medical experts.

“[E]vidence regarding a plaintiff's receipf benefits from &ollateral source is
ordinarily inadmissible to offset his orthéamages award.” Mats v. California Bank
& Trust, 288 F.R.D. 458, 46(E.D. Cal. 2013). By corast, pursuant to Howell,
evidence of what is actually paid on pl#ird behalf—even if paid by an insurance
company—is properly introduced without a tbn of the collateral source rule. The
Court concludes, however, that Howelkedaot limit the evidence plaintiff may
introduce because, “in this case, the federwt state—evidentiaryules apply.” _Van
Maanen v. Youth With a Mission-Bishop, No. 1:10-cv-00493-AWI, 2011 WL 5838185,
at *6 (E.D. Cal. Nov. 212011); see England v. Reinadeansp. Compass, L.P., 194
F.3d 265, 273 (1st Cir. 1999) (“When a casbeing heard in federal court, the
evidentiary, as opposed to the substantgpects of the collateral source rule are
governed by the Federal Rules of Evidenaaticularly Rule 401, 402, and 403.");
Ishikawa v. Delta Airlinesinc., 343 F.3d 1129, 1133-34 (%ir. 2003) (“State law can
also be implicitly preempted if it conflictsith federal law, eithethrough such a conflict
that compliance with both is impossible vanere the state law is an obstacle to the
accomplishment and execution of the fullposes and objectives of Congress.” (citation
and quotation marks omitted)).

Accordingly, the CourDENIES defendants’ motion in limine No. 5.

M. Defendants’ Motion in Limine No. 6 to Limit the Testimony of
Plaintiff's Expert Witnesses Stepha Kaminsky and Andrew Zepp

Defendants request that the Court lithg evidence that may be offered by
plaintiff's experts Dr. Stephen KaminskgdDr. Andrew Zepp to testimony that is
consistent with plaintiff's diclosures and the witnesses’ lifiGations. Dkt. 77 at 1.

On June 17, 2016, plaintiff discloseddimsky as a non-retained expert, stating
that Kaminsky, a licensed general surgaad traumatic surgeowll testify that
plaintiff developed a fistula caused by tl®asting, his diagnosis and prognosis, and the
reasonableness of plaintiff's medical bills.. & 1; id. Ex. 1 at 5. On July 15, 2016,
plaintiff disclosed Zepp as a non-retairegert who will testify regarding the
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rehabilitation status of plaintiff’'s entezotaneous fistula and Zepp’s opinion that
plaintiff's colostomy is potentially irrevsible. Dkt 77 at 2; id. Ex. 2 at 2.

Defendants argue that Zepp is not qualifie provide expert testimony regarding
whether plaintiff's colostomy is irreversiblecause: (1) Zepp does not consider himself
a surgeon; (2) he has no experience inrgagestinal surgery beyond his basic training
as a medical student and during h&dency; (3) he has no experience in
enterocutaneous fistulas; and (4) Zepp has testified that whether plaintiff’s fistula is
treatable is “far beyond [his] aity to say” and is an opiniothat should be offered by a
specialist. Dkt. 77 at 2; id. Ex. 3. Defentlaalso request an order that would preclude
plaintiff from seeking expert opinion frokaminsky beyond the scope of the subject
matter disclosed in plaintiff's Rule 2&pert disclosure. Id. at 3.

Plaintiff argues that Zepp and Kaminskyrev@laintiff's treating physicians, and
as such they may be treatsifact withesses not requdr provide an expert of
summary of testimony prior toial. Dkt. 88 at 2; se&oodman v. Staples The Office
Superstore, LLC, 644 F.3d 81919 (9th Cir. 2011) (“Generally speaking, treating
physicians are excused from [tRele 26(a)(2)] requiremenfThey are a species of
percipient witness. They are not speciallsetito provide expert testimony; rather, they
are hired to treat the patient and mayifg$d and opine on what they saw and did
without the necessity of the proponentlod testimony furnishing a written expert
report.”). Plaintiff contendthat defendants knew thaepp was plaintiff's treating
physician at Wasco State Prison because Zeppeesiif this fact at his deposition. DKkt.
88 at 1; id. Ex. B. In addition, plaifitasserts that, based on Kaminsky’s deposition,
defendants knew that Kaminsky was pldfigtitreating physician at Santa Barbara
Cottage Hospital and that Kamkyswould testify to plaintiff's development of a fistula.
Dkt. 88 at 2; dkt. 77-5. Plaintiff theremargues that Zepp and Kaminsky are “free to
testify as fact witnesses tioe extent their testimony inwas the actual work performed
and observations made while in contact withiflff.” Dkt. 88 at3. In addition,
plaintiff argues that Zepp and Kaminsky shouldabée to offer opinions consistent with
plaintiff's Rule 26(a) dislosures._Id. at 3—4.

As the parties appear to concede, Rileequires that both doctors’ expert
testimony is limited to the scope of plaintifRule 26(a) disclosures. In addition, the
Court concludes that Zepp and Kaminsky—-traating physicians—may “testify to and
opine on what they saw and did without tiezessity of the proponent of the testimony
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furnishing a written expereport.” Goodman, 644 F.3a 819. Accordinglyasa

treating physician, Zepp may address plaintiff's progis, including whether plaintiff's
colostomy is potentially irreversible. S8prague v. Liberty Mut. Ins. Co., 177 F.R.D.

78, 81 (D.N.H. 1998) (“The majority of otheourts in the country have concluded that

Rule 26(a)(2)(B) reports are not requirecagzrerequisite to a treating physician

expressing opinions as to causation, diagngsognosis and extent of disability where

they are based on the treatment.”). Whether Zepp, as plaintiff's treating physician, has a
sufficient basis for his opinions on plaffis prognosis is a subject for cross-

examination.

Accordingly, the Court concludes that Zepp and Kaminsixpert testimony
must be consistent with plaintiff’'s Rule 2§(disclosures. Hower, Zepp and Kaminsky
may offer testimonyas treating physicians that goes beyond the scopiethe Rule 26(a)
disclosures. Accordingly, defermuta’ motion in limine No. 6 i$SRANTED in part and
DENIED in part.

N. Defendants’ Motion in Limine No. 7 to Exclude SBSO'’s Policy 314
Regarding Vehicle Pursuits

Defendants request that the Court exel evidence of SBSO Policy 314, which
addresses vehicle pursuits. Dkt. 78 at 1feDaants argue that Pofi@14 is irrelevant
because it only applies whersaspect is pursued by a peaticer who is in a motor
vehicle—which is not the case in this matt®kt. 78 at 2.SBSO Commander Craig
Bonner testified during his gesition that that Policy 314 applies only to vehicle-to-
vehicle pursuits and does not apply when arceffis chasing a vehicle on foot. Id. at 2
& Ex. 3. Policy 314 is irrelevant to wekher Calderon’s use of force was objectively
reasonable because, accordingeéfendants, its purpose is not protect the driver of the
vehicle, but to balance the need for the cagpti a suspect against the risks to peace
officers and other members of the public. dd2—-3; see Scott tHenrich, 39 F.3d 912,
915-16 (9th Cir. 1994) (“Assuming internal paiguidelines are relevant to determining
whether use of force is objectively reasonatiley are relevant only when one of their
purposes is to protect the individual against whom force is used.” (citation omitted)).
Defendants assert that Policy 314 is alsdax@nt to plaintiff's Monell claim because
Policy 314 is not applicable to Calderontanduct. Dkt. 78 at 3. Defendants contend
that Section 314.7.3 of Polidi4 does not make the Policy relevant to this case. Id.
Section 314.7.3 is entitled “Use of Firearmatastates that “[t}he use of firearms to
disable a pursued vehicle is generally notféecéve tactic.” Dkt.78, Ex. 1. Defendants
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assert that the inclusion of a section @adrms is specific to the use of fireardusing
vehicle pursuits._ld. at 3. Defendants aiste that there is no evidence that Calderon
shot plaintiff in attempt to disable the veleiglaintiff was driving._Id. Defendants argue
that even if Policy 314 were relevantsitould be excluded pursuant to FRE 403 because
its probative value is substantially outweighed by the danger of unfair prejudice,
confusing the issues, misleading the jury, andting time. _Id. at 4 Defendants assert

that admission of Policy 314 would waste difmecause defendants would need to present
testimony explaining to the jumyhy Policy 314 does not apply to this case. Id. at 4.
Finally, defendants contend that admissioolicy 314 would be prejudicial because it
would suggest that Calderon was requirefbliow a policy designé to address safety
issues related to circumstances m@&sent during the incident. Id.

Plaintiff argues that Policy 314 applies to situations involving an officer, even on
foot, in pursuit of a vehicle. Dkt. 89 at 1-2. Plaintiff also points to Commander
Bonner’s testimony. Bonner stated that®on 314.7.3 of Policy 314 applies to
circumstances beyond an officer firingir@arm from one moving vehicle toward
another. Dkt. 89, Ex. 1 39:13. RathBgnner explained that Section 314.7.3 could
apply when an officer who is not in a pmdivehicle dischargdss firearm toward a
vehicle. 1d. 39:14-40:7. Plaintiff arguesthPolicy 314 is relevant to the question of
whether Calderon’s use of foreeas reasonable. Dkt. 89 at 4. Plaintiff contends that
Policy 314 is relevant because its purpose mitomize safety risks inherent in pursuit,
including risks to person in the pursued vehitde at 4-5. In addition, plaintiff asserts
that Policy 314 is relevant to show that dwefant officers were not required to initiate a
pursuit. 1d. at 5. Plaintiff argues thatl@eron fired at him in attempt to disable the
vehicle because after the incident, Calderatestthat he fired at plaintiff because
plaintiff “took off.” 1d. at 6. Becausplaintiff contends that Calderon was acting
pursuant to an applicable policy, plaintifserts that Policy 314 is relevant to his Monell
claim. Finally, plaintiff argues th&olicy 314 should be admitted under FRE 403
because it is critical to vather a SBSO officer canaisleadly force in these
circumstances. |d.

Commander Bonner’s testimony indicates thathe very least, Section 314.7.3 of
Policy 314 applies in circumstances suclthase, where an officer who is not in a
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vehicle fires on a moving vehil Dkt. 89, Ex. 1 39:14-40% Accordingly, the Court
concludes that Section 314.7s3elevant to determing whether Calderon’s conduct
was reasonable. The Courtther concludes that the prdb@ value of Section 314.7.3
is not substantially outweighed by the dangiewasting time or unfair prejudice.
However, the Court finds that the probative valuthefremainder of Policy 314 is
substantially outweighed by a danger of comfgghe issues and wasting time. As a
result, the Court admits Section 314.h@t excludes the remainder of Policy 314.

Accordingly, the CourGRANTS in part andDENIES in part defendants’
motion in limine No. 7.

IV. CONCLUSION
In accordance with the foregoing:

The CourtGRANTS plaintiff's motions in limine No. 1 and & part and
DENIES themin part;

The CourtGRANTS plaintiff's motions in limine Nos. 2 and 4;
The CourtDENIES plaintiff’s motions inlimine No. 3, 5, and 7,
The CourtGRANTS defendants’ motion in limine No. 1.

The CourtGRANTS in part andDENIES in part defendants’ motions in limine
Nos. 2, 4, 6, and 7;

The CourtDENIES defendants’ motions ilimine Nos. 3 and 5.
IT IS SO ORDERED.

00 : 28
Initials of Preparer CMJ

3 At oral argument, counsel for defendastated that defendants would not oppose
the admission of Section 314.7.3.
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