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l. INTRODUCTION

On November 10, 2014, plaintiff JeffreyGolden (“Golden”) in his capacity as
the trustee in bankruptcy for defendaritamer client, Aletheia Research and
Management, Inc. (“Alethia”), filed a plenaaction in this Court against defendants
O’Melveny & Myers LLP, Steven J. Olsoand J. Jorge deNeve (“O’Melveny”), and
Freedman & Taitelman, LLP for alleged legallpnactice. Dkt. 1 (“Compl.”). Plaintiff
asserts claims for: (1) professional negligence (conflict of interest); (2) breach of
fiduciary duty; (3) avoidance and recoverfypreferential transfers under 11 U.S.C. 88
548 and 550; (4) avoidance and recoverfrafidulent conveyances (two-year transfers)
under 11 U.S.C. 88 548 and 550; and (®i@dance and recovery of fraudulent
conveyances (four-year transfers) undetJ13.C. 88 544 and 550 and Cal. Civ. Code 88
3439.04, 3439.05, and 3439.07. Id.

On June 15, 2015, the Court compelleoitaation as to claims one and two,
pursuant to the arbitration provisions ained in the engagement agreement between
O’Melveny and Alethia, dated daary 26, 2010 (“the Agreement”)Dkt. 30
(“Arbitration Order”). The Court stad claims three through five pending the

! Subsequently, the parties entered additional agreements for services which
incorporate the arbitration clause ammbice of law provisions contained in the
Agreement. For convenience, the Caoefers to these subsequent agreements

collectively as “the Agreement.”
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completion of arbitration. IdThe parties began arbitration before the Hon. Gary A.
Feess, United States District Judge (Retired), in November 2015. Dkt. 39 at 3.

On June 14, 2016, Golden filed a motion for reconsideration of the Arbitration
Order. Dkt. 54 (“Mot.”). Golden contends that the Agreement is void as against public
policy. Golden further argues that Californidignation rules, rather than the rules of the
Federal Arbitration Act, 9 U.S.C. § 1 (tHeAA”), applies to the Agreement, and that
accordingly, the Court was required to address any challenges to the validity of the
Agreement before the case couldseat to an arbitrator. _IdO’Melveny opposes the
motion. Dkt. 60 (“Opp.”).

On June 22, 2015, Golden moved to disqualify O’'Melveny’s counsel, Gibson,
Dunn & Crutcher LLP, based primarily on alleged conflict of interest. Dkt. 56.
O’Melveny opposes the motion. Dkt. 59.

.  BACKGROUND

Alethia was a Los Angeles-based investiredvising firm serving high net worth
individuals and institutions. Comgl 13. When the U.S. Securities and Exchange
Commission (“SEC”) began to investigateatdivities, Alethia retained O’Melveny on
January 26, 2010, pursuant to the Agreentenepresent the firm and several of its
officers and directors in connection with the investigation, 1Ifi26-29. The Agreement
notified the parties that the terms aigagement would call for arbitration should
disputes arise between them:

As a material part of our agreement, you and we agree that any and all
disputes, claims or controversies arising out of or relating to this agreement,
our relationship, or the services perfed, will be determined exclusively

by confidential, final and binding athation, in accordance with the then
existing Comprehensive Arbitration Rules and Procedures of JAMS ['JAMS
Rules’], in the City of Los Angeles.

Dkt. 17-2 (the Agreement) at 10-11. See dfstial Engagement Agreement, at 11-12
(“The Terms include an agreenteéao arbitrate certain matters before and pursuant to the
Comprehensive Arbitration Rules and Proced(asshen in effect) of JAMS in the City
of Los Angeles”).
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The Agreement also contained a genehalice-of-law provision, which stated:

Our agreement will be governed by the internal law, and not the law pertaining to
choice or conflict of laws, of the State ©&lifornia, except to any extent required
by applicable law or rules of professional conduct.

Agreement at 7 (“Choice-of-Law Provision”Y he instant claimagainst O’'Melveny
arise from its representation in these matters.

On November 10, 2014, Golden filed the presawsuit in this Court. Dkt. 1. On
June 15, 2015, the Court compelled arhibraas to claims one and two and stayed
claims three through five pending the completion of arbitration.Thte parties began
arbitration before Judge FeesiNavember 2015. Dkt. 39 at 3.

On February 4, in response to Golder@gquest, Judge Feess stayed the arbitration
in contemplation of Golden’s stated intentiorbring a motion to reconsider this Court’s
Arbitration Order in light of the California Court of Appeals’ opinion in Sheppard,
Mullin, Richter & Hampton, LLP v. J-M Mfg. Cp244 Cal. App. 4th 590, as modified on
denial of reh’'g(Feb. 26, 2016) (“Sheppard Mullin review granted and opinion
superseded sub no@heppard, Mullin, Richter & Hampton v. J-M Mf§68 P.3d 922
(Cal. 2016). Dkt. 46 at 3. On June 14, 20&6|den filed a motion for reconsideration
of the Court’s June 15, 2015 Arbitration Order. Dkt. 54 (“Mat.”).

2 0n April 27, 2016, the California SuprenCourt granted a petition for rehearing
of Sheppard Mullin Pursuant to Cal. Rule of Court 8.1115, the decision of the Court of
Appeal may no longer be cited by California courts. Further, the Ninth Circuit has
refused to consider a California Court of Appeal decision based on the California
Supreme Court’s grant of review. S@eedit Suisse First Boston Corp. v. Grunwad0
F.3d 1119, 1126 n.8 (9th Cir. 2005). Although the stated basis for Golden’s motion for
reconsideration is now arguably moot, the Court nonetheless considers Golden’s

arguments.
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. ANALYSIS

Golden contends that the Agreementaglable on the grounds of illegality. In its
“Limited Opposition” to O’Melveny’s motion taompel arbitration, Golden did not raise
an illegality argument, conceded that the FAdpleées to the Agreement, Dkt. 26, at 5, 10,
11, and did not dispute that its professl negligence and breach of fiduciary duty
claims were subject to arbitration. Dkt. @&61. The Court’s Arbitration Order applied
the FAA, which vests in the arbitrator the pavio determine the legality of the contract
in which an arbitration clause is contained. SNéeo-Lift Techs., LLC v. Howard
U.S. , 133 S. Ct. 500, 503 (2012) (where “parties commit to arbitrate contractual
disputes, it is a mainstay of the [FAA’s] substantive law that attacks on the validity of the
contract, as distinct from attacks on the validitythe arbitration clause itself, are to be
resolved ‘by the arbitrator in the first iasice, not by a federal or state court,” quoting
Preston v. Ferre652 U.S. 346, 349 (2008)); Buckeye Check Cashing, Inc. v. Cardegna
546 U.S. 440, 445-46 (2006) (“as a matter of taris/e federal arbitration law,” “unless
the challenge is to the arbitration clause itself, the issue of the contract’s validity is
considered by the arbitrator in the first instance,” because an arbitration provision is
“enforceable apart from the remainder of the contract”).

Golden now seeks reconsideration of Ambitration Order, contending that the
Agreement is invalid and that the Agremmhrequired application of California law,
under which “the determination of the legality of the agreement should first be judicially
determined” before the case is sent to ditrator. Green v. Mt. Diablo Hospital Dist.
207 Cal. App. 3d 63, 74 (1989) (interpreting the holding in Loving & Evans v. Bk
Cal.2d 603, 610 (1949) and holding that because illegality voids the entire contract, the
court must first determine legality of the contract before determining effectiveness of
arbitration provisions); see algtotels Nevada, LLC v. Bridge Banc, L. @30 Cal. App.
4th 1431, 1437 (2005) (“California law obligathe trial court to decide illegality issues
when the entire contract is illegal”); Moncharsh v. Heily & Bl&€al. 4th 1, 29 (1992)
(“[1]f an otherwise enforceable arbitrationragment is contained in an illegal contract, a
party may avoid arbitration altogetherQalifornia State Council of Carpenters v.
Superior Courtl1 Cal. App. 3d 144, 157 (1970) (“We are of the opinion that illegality in
a contract containing a provision for arbitration, in order to vitiate such provision, must
be such as renders the entiomtract illegal and unenforceable”).
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A. Procedural Basis for Golda’'s Motion for Reconsideration

Golden argues that reconsideration &ified by any of the following alternative
bases: (1) clear error of law pursuant to Ldgale 7-18, or the Court’s inherent power;
(2) excusable neglect by plaintiff's counsel pursuant to Rule 60(b)(1); (3) a
misrepresentation by O’Melveny by failing@ddress the known impact of the California
choice-of-law provision pursuant to Rule BYB); and (4) achievement of the correct
legal result and facilitation of a speedy resiolu of the litigation, within the meaning of
“any other reason that justifies relief,” puasii to Rule 60(b)(6). Mot. at 24-25.
O’Melveny contends that Golden’s moti@nprocedurally improper and that the
arbitrator, not the Court, must resolve Golden’s belated illegaigyment, regardless of
whether the FAA or California Arbitration Act (“CAA”) applies.

1. Local Rule 7-18

A motion for reconsideration under Local Rule 7-18 may be made on only the
following grounds:

(a) a material difference in fact or law from that presented to the Court before such
decision that in the exercise of readalealiligence could not have been known to
the party moving for reconsideration at the time of such decision, or

(b) the emergence of new material facta @hange of law occurring after the time

of such decision, or

(c) a manifest showing of a failure to caies material facts presented to the Court
before such decision.

L.R. 7-18._Seén re Countrywide Fin. CorgMortgage-Backed Sec. Litigd66 F. Supp.
2d 1031, 1036 (C.D. Cal. 2013).

“Motions for reconsideration are disfavoradd rarely granted.” Brown v. United
StatesNos. CV 09-8168 ABC, CR 03-847 ABC, 2011 WL 333380, *2 (C.D. Cal. Jan.
31, 2011). “Whether to grant a motion for reconsideration under Local Rule 7-18 is a
matter within the court’s discrein.” Daghlian v. DeVry Univ., In¢582 F. Supp. 2d
1231, 1251 (C.D. Cal. 2007). See dBigon v. Wallowa County336 F.3d 1013, 1022
(9th Cir. 2003) (“We review a district court’s decision on a Rule 59(e) motion to amend a
judgment for abuse of discretion”).
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a. Error that Could Not Reasonably Have Been Known

Golden states that he brings his motion for reconsideration under prong (a) of
Local Rule 7-15 but quotes only the first portion of that prong: “a material difference in
fact or law from that presented to the GduiMot. at 23. Golden contends that
O’Melveny’s legal argument in support of its motion to compel arbitration was
incomplete and misleading insofar as it falecdddress the significance of the California
choice-of-law provision in the Agreement, and that therefore the law presented to and
applied by the Court was incorrect.

This is insufficient to support reconsidéon of a prior order pursuant to Local
Rule 7-15, as that rule also requires thatlaw asserted upon reconsideration could not
“in the exercise of reasonable diligence have been known to the party moving for
reconsideration at the time of such decision.” L.R. 7-18. A motion for reconsideration
“may not be used to raise argumentsfor the first time when they could reasonably
have been raised earlier in the litigation.bri& Enterprises, Inc. v. Estate of Bishap9
F.3d 877, 890 (9th Cir. 2000).

Golden does not contend that he now pssse facts that he could not have known
at the time of the Arbitration Order. leed, Golden claims that the alleged conflict
rendering the Agreement illegal was appasamte at least July 2011. Mot. at 13-14.
Further, he asserts that his own Complaint, filed in 2014, “[r]aises the Rule 3-310(C)(2)
Conflict of Interest” and “alleges thadts and circumstances which evidence the
substance of” the alleged conflict. Et.14. Golden also presumably knew of the content
of the Agreement, including the choice-of-lamovision that forms the basis for Golden’s
California law argument, at the time thie motion to compel arbitration.

Rather, in his motion for reconsiderati@glden concedes that he previously
simply “failed to recognize” the arguments he now raisesatld4. Golden contends
that his failure was excusable because Qvdiey did not raise the potential applicability
of the CAA in the motion to compel arbitration. &t.6. Golden contends that unlike its
own inadvertance, O’'Melveny’s failure tddress the potential applicability of the CAA
was a knowing, affirmative misrepresentation because O’Melveny’s counsel also
represented Sheppard, Mullin, Richter &hjaton LLP in_Sheppard, Mullin, Richter &
Hampton, LLP v. J-M Mfg. C9244 Cal. App. 4th 590, as modified on denial of reh’g
(Feb. 26, 2016), review granted and opinion superseded sulShemppard, Mullin,
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Richter & Hampton v. J-M Mfq.368 P.3d 922 (Cal. 2016), which involved similar
choice-of-law and illegality issues as those Golden now raises.

Golden’s accusations of wrongdoing are rfaspd. The Court declines to find
that O’Melveny’s counsel made an affiriv@ misrepresentation of law in this case
based on the fact that it made a differeguanent in a different case, on behalf of a
different client, involving diffeent engagement agreements and different facts. As
discussed further below, the issue of whetreagreement requires application of the
CAA, the FAA, or private arbitration rules requires case-by-case analysis of the terms of
the agreement in question.

More importantly, under Local Rule 7-18hat matters is whether or not the
moving party seeking reconsideration could hdrewn of the newly-presented factual
or legal argument at the time the Court masleriginal order. Golden never explains
why he was unable to make his same choice-of-law and illegality arguments, regardless
of what O’Melveny argued. Golden’s expldioa that a “ ‘light bulb went on’ as a result
of the recent ruling in Sheppard Mullilrading to the raising of the issue,” Mot. at 6,
does not warrant reconsideration of the Court’s prior orderCaemll v. Nakatani342
F.3d 934, 945 (9th Cir. 2003) (affirming denddlreconsideration where movant “could
reasonably have raised” his arguments earlier).

b. Change of Law

Golden takes a different approachis reply brief, arguing that although the
California Supreme Court, by granting revidvereby superceding the Court of Appeal’s
decision in_Sheppard Mulljrand rendering it unpublished, that decision “connected the
dots,” drawing together existing case law in a factual setting that closely resembled this
case. Golden argues that he actexdnmtly once the original Sheppard Mullilecision
was issued. Reply, Dkt. 66 at 1-3. Goldater makes clear that he considers such
“connecting the dots” to constitute artervening change in California law,
demonstrating (1) not only that a concurremtftict of interest renders the entirety of an
engagement agreement illegal and void asatj@ublic policy, but also (2) that such
determination must be made by a court, not an arbitratoat 844.

As a threshold matter, the Court of Appeal’s decision in Sheppard N&iHio
longer binding precedent, because the Supreme Court granted review of the Court of
Appeal’s decision in Sheppard Mullin
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Even were that not the casgglden’s argument failsubstantively because, as the
Court of Appeal in Sheppard Mullitself states, seSheppard Mullin244 Cal. App. 4th
at 605, 614, at the time O’Melveny brought its motion to compel arbitration, California
courts had already established both ruldawfthat Golden now claims to be novel: (1)
that conflicts of interest can rendera@mgagement agreement void as against public
policy, see, e.gKashani v. Tsann Kuen China Enterprise Co.,,%#i8 Cal. App. 4th
531, 541 (2004) (“California courts have statiealt an illegal contract ‘may not serve as
the foundation of any action, either in law oriquity,” and that when the illegality of the
contract renders the bargain unenforceabif€g[court will leave them [the parties]
where they were when the action waguoe™ quoting_Tiedje v. Aluminum Taper
Milling Co., 46 Cal.2d 450, 453-54 (1956) (“A contract made contrary to public policy
or against the express mandate of a statute may not serve as the foundation of any action,
either in law or in equity, and the partiggl be left, therefore, where they are found
when they come to a court for relief”); Wells v. Comstotk Cal.2d 528, 532 (1956));
and (2) that, where the parties have agthatCalifornia law governs the contract, the
alleged illegality of an agreement is for thmud, not the arbitrator to decide, see,,e.g.
Loving, 33 Cal. 2d at 610 (“If it . . . appears to the court from the uncontradicted evidence
that the contract is illegal, the court shibdeny the petition for ‘an order directing the
parties to proceed to arbitration”);Witkin, Summary of the Law, Contrads450 (10th
ed. 2005) (“The power of the arbitratordetermine rights under a contract is dependent
upon the existence of a valid contract under Wwiings right might arise, and the question
of the validity of the basic contract issentially a judicial question, which cannot be
finally determined by an arbitrator”). Gad therefore does not identify any intervening
change in the law to justify his belated arguments.

2. Federal Rule of Civil Procedure 60(b)

Three of the remaining purported bases for Golden’s motion are premised on
Federal Rule of Civil Procedure 60(h). 3det. at 7, 24-25. However, Rule 60(b)
applies only to final orders, and not to int&titory, non-appealable orders such as the
Arbitration Order.

Rule 60(b) provides that “the court magfieve a party . . . from a final judgment,
order or proceeding for . . .” any of the reasstaded therein. Fed. R. Civ. P. 60(b).
Rule 60(b) thus applies only to final judgmeatsl appealable interlocutory orders. See
Corn v. Guam Coral Cp318 F.2d 622, 628-29 (9th Cir. 1963) (“[T]he ‘final’ judgments,
orders or proceedings referred to in thetentence of [Rule 60(b)] . . . are those which
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terminate the litigation in the district court subject only to the right of appeal”); United
States v. Martin226 F.3d 1042, 1048 n.8 (9th Cir. 2000) (“Rule 60(b) . . . applies only to
motions attacking final, appealable orderptorola, Inc. v. J.B. Rodgers Mechanical
Contractors215 F.R.D. 581, 583 n.1 (D. Ariz. 2003) (“Plaintiffs cannot avail themselves
of Fed. R. Civ. P. . .. 60(b) which onlp@l[ies] to reconsideration of final judgments

and appealable interlocutory orders” (internal quotations omitted)); Abada v. Charles
Schwab & Co., InG.127 F. Supp. 2d 1101, 1103 n.1 (S.D. Cal. 2000) (“Rule 60(b)
applies only to final judgments, and not to interlocutory orders”).

“A final order is a ‘decision by the District Court that ends the litigation on the
merits and leaves nothing for the court to do but execute the judgment.”” Ballard v.
Baldrige 209 F.3d 1160, 1160-61 (9th Cir. 2000) (quoting Coopers & Lybrand v.
Livesay, 437 U.S. 463, 467 (1978) (internal citation omitted)). The Court’s Arbitration
Order was not a final, appealable ordec#use it did not terminate the litigation on the
merits. _Se® U.S.C. § 16(b)(3) (“[A]n appeal may not be taken from an interlocutory
order . . . compelling arbitration”); Del@omputer Corp. v. Samsung Semiconductor &
Telecommunications C879 F.2d 662, 665 (9th Cir. 1989) (9 U.S.C. 816(b)(3)
“effectively overrides those rulings [that found an order to compel arbitration final] ‘in
that a rule regarding every order compelling arbitration as ‘final’ and appealable would
completely undermine Congress's effort to thwart appeals of such orders,” quoting
Turboff, 867 F.2d at 1520); Monfared v. St. Luke’s Univ. Health Netw2@d 6 WL
3194562, at *1 (E.D. Pa. June 8, 2016) (holding Rule 60(b) did not apply to motion for
reconsideration of an interlocutory order catlipg arbitration); Portis v. Ruan Transp.
Mgmt. Sys., Ing.2015 WL 5794540, at *2 n.2 (W.D. Va. Oct. 1, 2015) (same).

Thus, Golden cannot seek reconsitieraof the Arbitration Order under Rule
60(b).

3. The Court’s Inherent Power

Finally, Golden argues that relief may ¢panted pursuant to the Court’s inherent
power to reconsider its rulings at any time. “A district court’s authority to rescind an
interlocutory order over which fas jurisdiction is an inherent power rooted firmly in the
common law and is not abridged by the FedRides of Civil Procedure.” City of Los
Angeles, Harbor Div. v. Santa Monica Baykeef®&4 F.3d 882, 887 (9th Cir. 2001).
“However, a court should generally leave a previous decision undisturbed absent a
showing that it either represented cleaoeor would work a manifest injustice.”
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Hydranautics v. FilmTec Corp306 F. Supp. 2d 958, 968 (S.D. Cal. 2003) (citing
Christianson v. Colt Indus. Operating Cos86 U.S. 800, 817 (1988)).

Golden contends that, even if the present motion does not strictly qualify under
Local Rule 7-18 or Rule 60(b), the Counbsild exercise its inherent power at this
juncture because one of the bases of @dkimotion, the illegality of the Agreement,
cannot be waived by his failure to previously raise it at any point during the proceedings.
Golden argues that neither the explicit moplicit consent of a party to an illegal
contract may confer on the Court the authority to enforce any of its terms, including an
arbitration clause contained therein.

It is widely established that “[a] party to an illegal contract cannot ratify it, cannot
be estopped from relying on the illegalitjpdacannot waive his right to urge that
defense.” City Lincoln-Mercury Co. v. Lindsey2 Cal.2d 267, 274 (1959); see also
Alternative Systems, Inc. v. Care§7 Cal. App. 4th 1034, 1040 (1998) (“defense of
illegality of the entire transaction can be eaisat any stage of the proceeding, including
opposition to a motion to confirm”); South Bay Radiology Medical Assoc. v. A2Rér
Cal. App. 3d 1074, 1080 (1990) (agreeing that violation of section 16600 is the sort of
illegality which will render an arbitration award void and that the defense of illegality
may be raised at any time).

However, “if a party believes the entire contractual agreement or a provision for
arbitration is illegal, it must oppose arbittion this basis before participating in the
process or forfeit the claim.Cummings v. Future Nissah28 Cal. App. 4th 321, 328
(2005) (citing_MoncharsIB Cal. 4th at 31 (“a party [who] is claiming (i) the entire
contract is illegal, or (ii) the arbitratiaagreement itself is illegal” must “raise the
illegality question prior to participating the arbitration process”)); see alsouts v.

Milgard Mfg., Inc, 2012 WL 1438817, at *2 (N.D. Cal. Apr. 25, 2012) (same); Seifert v.
Werner 2010 WL 2267757, at *2 (E.D. Cal. June 4, 2010) (denying plaintiff's motion to
reconsider an order compelling arbitration where, as here, plaintiff had “known since the
very outset of th[e] case about the provisions” in the applicable contract that purportedly
were illegal but had nonetheless assertedttigaaction was subject to arbitration several
times. By “sit[ting] on [his] rights to claim illegality of the contract,” plaintiff had
“forfeited any right to claim the subject matter of the dispute [wa]s not subject to
arbitration.”).
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At first glance, these two lines of cases appear in tension with each other, as an
arbitration clause constitutes a part of theeaghent subject to the illegality defense. See
Moncharsh 3 Cal. 4th at 29 (“If a contract includes an arbitration agreement, and grounds
exist to revoke the entire contract, sgchunds would also vitiate the arbitration
agreement. Thus, if an otfa@se enforceable arbitratiagreement is contained in an
illegal contract, a party may avoid arbitration altogether”).

“The forfeiture rule exists to avoid tlvgaste of scarce dispute resolution resources,
and to thwart game-playing litigants who wadalonceal an ace up their sleeves for use in
the event of an adverse outcome.” Cummid@8 Cal. App. 4th at 328. California
courts appear to reconcile the competing sed#davoiding abuse of the judicial system,
while still protecting victims of illegal cordcts, by requiring that any arguments as to
the arbitrability of a contract be raised prio the initiation of arbitration but allowing
parties to otherwise challenge the legalityhaf substantive terms of an agreement at any
time. On the one hand, in order to avamidnipulation of the legal system, “[tlhose who
are aware of a basis for finding the arbitration process invalid must raise it at the outset or
as soon as they learn of it so that prompt judicial resolution may take place before
wasting the time of the adjudicator(s) and the parties.atl828-29; see algd. at 329
(“[A] party who knowingly participates in the arbitration process without disclosing a
ground for declaring it invalid is properly cast into the outer darkness of forfeiture”).

On the other hand, even after the Gdwas compelled arbitration or a party
voluntarily submits to arbitration, the party ynstill challenge the contract as illegal as a
defense to any of its substantive terms. REéston v. Ferre652 U.S. 346, 359 (2008)
(“[I]t bears repeating that Preston’s petition presents precisely and only a question
concerning the forum in which the partidspute will be heard. ‘By agreeing to
arbitrate a statutory claim, a party does not forgo the substantive rights afforded by the
statute; it only submits to their resolution in an arbitral . . . forum,” quaoting Mitsubishi
Motors Corp. v. Soler Chrysler—Plymouth, |n473 U.S. 614, 628 (1985)); Moncharsh
Cal. 4th at 28 (“The attorney did not waithe issue of illegality of the fee-splitting
provision by failing to object to the arbitration on that ground, since that challenge was
not to the entire employment agreement eragreement to arbitrate itself, it was an
arbitrable issue and he raiséthefore the arbitrator”).
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The Court does not, therefore, find that essof illegality require it to exercise its
inherent power to grant Golden’s motion for reconsideratidlmnetheless, because the
Court invited the parties to address th&ue of whether the Agreement was governed by
the CAA or the FAA at the June 22, 2016 ssatonference, the Court will address that
issue. As discussed below, regardless ddtiver the Court exercises its inherent power,
Golden’s arguments do not require a result ihdifferent than that reached in the
Court’s Arbitration Order.

B.  Whether the Agreement Requires Appcation of California or Federal
Law

Golden contends that because thee&gnent contains a choice-of-law clause,
stating that it “will be governed by the interdalv . . . of the State of California,” the
CAA, not the FAA, applies to the Agreememtd dictates whether the legality of the
Agreement must be decided by the Court orattigtrator in the first instance. O’'Melveny

*Golden argues that Cummingsd_Moncharshre inapplicable to this case as
those cases refer only to the “unconscionaliibifyan agreement. Golden asserts that
defendants have not cited “a single case aityhitrat a party can waive a challenge to an
agreement that is illegal in its entiyedn public policy grounds.” Reply at 9.

This is incorrect. Both cases exjlig address the illegality defense. $ed,
Cummings 128 Cal. App. 4th at 328 (“[I]f a party believes the entire contractual
agreement or a provision for arbitration is illegal, it must oppose arbitration on this basis
before participating in the process or forfeit the claim”); Moncheé8<bal. 4th at 31
(“We thus hold that unless a party is claimingltie entire contract is illegal, or (ii) the
arbitration agreement itself is illegal, hestre need not raise the illegality question prior
to participating in the arbitration process,long as the issue is raised before the
arbitrator”).

Golden further fails to explain the relevance of the distinction, particularly in light
of the fact that the California Civild&le refers to unlawfulness as one ground of
contractual invalidity._See, e,@iv. Code § 1441 (“A condition in a contract, the
fulfillment of which is . . . unlawful . . . is void”); icat 8§ 1608 (“If any part of a single
consideration for one or more objects, oseferal considerations for a single object, is

unlawful, the entire contract is void”).
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argues that the Agreement’s genetadice-of-law clause does not nullify the
applicability of the FAA and that the Couhiauld “interpret the choice-of-law clause as
simply supplying state substantive, decisida®al, and not state law rules for arbitration.”
Sovak v. Chugai Pharmaceutical C280 F.3d 1266, 1270 (9th Cir. 2002).

The FAA “is a congressional declaratioha liberal federal policy favoring
arbitration agreements, notwithstanding any state substantive or procedural policies to the
contrary.” _Arreguin vGlobal Equity Lending, In¢gNo. C 07-06026 MHP, 2008 WL
410340, *4 (N.D. Cal. Sept. 2, 2008) (quoting Moses H. Cone Memorial Hospital v.
Mercury Construction Corp460 U.S. 1, 24 (1983)). “The FAA was designed ‘to
overrule the judiciary's longstanding refusaktdorce agreements to arbitrate,” and to
place such agreements ‘upon the same foasgther contracts.”” Wolsey, Ltd. v.
Foodmaker, In¢.144 F.3d 1205, 1209 (9th Cir. 1998) (quoting Dean Witter Reynolds
Inc. v. Byrd 470 U.S. 213, 219-20 (1985); Scherk v. Alberto-Culver €b7 U.S. 506,

511 (1974)); see alsallied-Bruce Terminix Cos. v. Dobspb13 U.S. 265, 270 (1995)
(noting that Congress passed the FAAdt@rcome courts’ refusals to enforce
agreements to arbitrate”). Thus, the the FAA “preempts [any] state law that withdraws
the power to enforce arbitration agreements.” Southland Corp. v. Keédihd).S. 1, 16
n.10 (1984). Further,

[tihe Arbitration Act establishes thas a matter of federal law, any doubts
concerning the scope of arbitrable issussusd be resolved in favor of arbitration,
whether the problem at hand is the construction of the contract language itself or
the allegation of waiver, delagr a like defense to arbitrability.

Moses H. Cone460 U.S. at 24-25.

Nonetheless, parties to a contractraoerestricted to the procedural rules
established by the FAA and may “specify by contract the rules under which the
arbitration will be conducted.” Volt Inf. 8 v. Bd. of Trustees of Leland Stanford
Junior Univ, 489 U.S. 468, 479 (1989); see alMastick v. TD Ameritrade, Inc209
Cal. App. 4th 1258, 1263-64 (2012). The question presented here is whether the
Agreement’s language sufficiently expresses thiégz intent to specify rules alternative
to the FAA. Relying on California authority, @@n argues that the phrase “governed by
California law,” found in the Agreement’s igeral choice-of-law provision, sufficiently
invokes the application of California procedural arbitration law. Relying on Ninth
Circuit and Supreme Court authority, O’Mehyecontends that the general choice-of-law
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provision does not overcome the presumption that the FAA'’s rules apply in favor of
California procedural rules of arbitraticegspecially given thahe Agreement specifies

that the arbitration will be conducted according to the Judicial Arbitration and Mediation
Service (“*JAMS”) private arbitration rules.

While Golden cites to a few cases thatdapplied state procedural law based on a
general choice-of-law provision that used thhrase “governed by,” these cases diverge
from other California, as well as Ninth Qiitand Supreme Court precedent. Further,
although the Ninth Circuit and California coutéke a slightly different approach to
interpreting agreements containing potentiatyflicting choice-of-law and arbitration
rule provisions, both approaches support the same conclusion: the FAA and JAMS Rules
apply to the Agreement.

1. Supreme Court Precedent

The California cases cited by Golden miostread in light of Supreme Court
precedent._Se¥olt Info. Scis., Inc. v. Bd. of Truses of Leland Stanford Junior Univ.
489 U.S. 468 (1989) (“Vdi}; Mastrobuono v. Shearson Lehman Hutton, |64 U.S.
52, (1995) (“Mastrobuori®; and Preston v. Ferreb52 U.S. 346 (2008) (“Prestdn

The first case, Voltinvolved a conflict between Cal. Civ. Proc. Code Ann. §
1281.2(c), which permits a court to staypitration pending resolution of related
litigation, and the FAA, which contains no such provision. V&89 U.S. at 470-71.
The Court noted that “in applying general state-law principles of contract interpretation to
the interpretation of an arbitration agreemeithin the scope of the Act, due regard must
be given to the federal policy favoring arbitoa, and ambiguities as to the scope of the
arbitration clause itself resolved in favor of arbitration.” dtd475 (citing Perry v.
Thomas 482 U.S. 483, 493, n.9 (1987); Mitsubishi Motors Cof3 U.S. at 626 (in
construing an arbitration agreement withie toverage of the FAA, “as with any other
contract, the parties' intentions control, but those intentions are generously construed as
to issues of arbitrability”); Moses H. Con#60 U.S. at 24-25 (8 2 of the FAA “create[s] a
body of federal substantive law of arbitrabijigpplicable to any arbitration agreement
within the coverage of the Act,” which reges that “questions of arbitrability . . . be
addressed with a healthy regard for the fabjgolicy favoring arbitration,” and that “any
doubts concerning the scope of arbitrable issue®e resolved in favor of arbitration”)).

Importantly, however, the Vof€ourt did not rule on the matter of whether the
contract’s choice-of-law clausecorporated California law. lét 474 (“[T]he
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interpretation of private contracts is ordihaa question of state law, which this Court
does not sit to review.”); see alMastrobuonp514 U.S. at 60 n.4 (“In Volt. . we did

not interpret the contract de novo. Instead deferred to the California court's
construction of its own state law”); Chiron Corp. v. Ortho Diagnostic Sys,,46¢.F.3d
1126, 1131 (9th Cir. 2000) (Vottid not interpret the contract de novo, instead it deferred
to the California court’s construction). Rat, the Court addressed whether (1) the
presumption in favor of arbitrability or (#)e principle of conflict preemption barred the
application of state law when the parties sheally agreed to arikrate according to state
law rules.

As to the first question, the Court held “[t]here is ndefial policy favoring
arbitration under a certain set of procedural rules; the federal policy is simply to ensure
the enforceability, according to their termo$ private agreeemts to arbitrate.
Interpreting a choice-of-law clause to maiplicable state rules governing the conduct
of arbitration—rules which are manifestlysigned to encourage resort to the arbitral
process—simply does not offend the rule of liberal construction set forth in Moses H.
Cone nor does it offend any other policy embodied in the FAA.”atd}76. Thus, the
Court concluded, the presumption in favor of arbitrability does not require the Court to
overturn parties’ choice of procedural rulethé parties have, in fact, so chosen that set
of rules.

The Court next held that the principle of conflict preemption did not apply to
preempt the parties’ chosen rules in favor of the FAA.

Arbitration under the Act is a matter abnsent, not coercion, and parties are
generally free to structure their arbitratiagreements as thegesfit. Just as they
may limit by contract the issues which they will arbitrate, so too may they specify
by contract the rules under which thaigmation will be conducted. Where, as

here, the parties have agreed to abide dtg stiles of arbitration, enforcing those
rules according to the terms of the agreenmefully consistent with the goals of

the FAA, even if the result is that @ration is stayed where the Act would
otherwise permit it to go forward.

Id. at 479. The Court applied the CAA, pursutmthe parties’ agreement to arbitrate
pursuant to those rules.

In contrast with Voltwhich addressed issues of presumption and preemption, not
contract interpretation, Mastrobuofreview[ed] a federal cotis interpretation of [a]
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contract” to determine if the contract evinaatent to be governed by state or federal
procedural arbitration rules. Mastrobuo®d4 U.S. at 60 n.4. Mastrobuoamse from a
conflict between New York law, which “allonsurts, but not arbitrators, to award
punitive damages,” and the FAA, which does not so limit the available remedies. Id.
53-54.

The Court interpreted an agreement that contained a general choice-of-law
provision, stating that the contract “[s]hb# governed by the laws of the State of New
York,” id. at 58-59, and a specific arbitration provision that stated that “ ‘any
controversy’ arising out of the transaxts between the parties ‘shall be settled by
arbitration’ in accordance with the rules of the National Association of Securities Dealers
(NASD), or the Boards of Directors of the New York Stock Exchange and/or the
American Stock Exchange.” ldt 59.

Pursuant to principles of contract irgeetation, the Court looked to the language
of the agreement to determine whether plarties intended New York law to apply,
limiting the availability of punitive damages. Echoing Vaitte Court noted that such an
approach “is consistent with the central purpose of the Federal Arbitration Act to ensure
‘that private agreements &bitrate are enforced accandito their terms.”_Idat 54.
The Court found that the general choice-of-dause did not clearly indicate the parties’
intent to apply New York procedural aration law, to disputes arising from the
agreement.

The choice-of-law provision, when viewedisolation, may reasonably be read as
merely a substitute for the conflict-of-laws analysis that otherwise would determine
what law to apply to disputes arising out of the contractual relationship. Thus, if a
similar contract, without a choice-of-law provision, had been signed in New York
and was to be performed in New York, pnesbly ‘the laws of the State of New

York’ would apply, even though the contract did not expressly so state. In such
event, there would be nothing in the contract that could possibly constitute
evidence of an intent to exclude pungtislamages claims. Accordingly, punitive
damages would be allowed because, iratbeence of contractual intent to the
contrary, the FAA would pre-emptalNew York punitive damages] rule.

Id. at 59. “At most,” the Court held, “the choice-of-law clause introduces an ambiguity
into an arbitration agreement that woultlerwise allow punitive damages awards.” Id.
at 62.
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Following the principle of contract consttion that an agreement should be read
to give effect to all of its provisions and render them consistent, the Court held that

the best way to harmonize the choice-of-law provision with the arbitration

provision is to read ‘the laws of thea® of New York’ to encompass substantive
principles that New York courts woulbply, but not to include special rules

limiting the authority of arbitrators. Thus, the choice-of-law provision covers the
rights and duties of the parties, while the arbitration clause covers arbitration;
neither sentence intrudes upon the other. In contrast, respondents’ reading sets up
the two clauses in conflict with one another: one foreclosing punitive damages, the
other allowing them. This interpretation is untenable.

Id. at 63-64.

The Court interpreted a similar contract in Prestomd in doing so, clarified the
holdings in_Voltand_MastrobuonoThe agreement at issue in Presdtso contained a
general choice-of-law clause, stating that the “agreement shall be governed by the laws of
the state of California,” and a specific araiton clause, stating that “any dispute . . .
relating to . . . the breach, validity, or legdlitf the contract should be arbitrated in
accordance with the Americarbitration Association (“AAA”) rules._Presto52 U.S.
at 361. Ferrer challenged the validity of the contract, contending that Preston, who had
presented himself as a talent agent in reaching the relevant agreement with Ferrer, was
not actually so licensed. California pemural law grants jurisdiction over the
determination of whether an individual isénsed as a talent agent exclusively to the
Labor Commissioner. Ict 361. The FAA, in contrast, requires that all questions
regarding a contract’s validity be resolved by an arbitrator.

The Court again held that the contraaneed the parties’ intent to arbitrate
pursuant to the FAA and AAA procedurales and California substantive law:

The incorporation of the AAA rules, andparticular Rule 7(b), weighs against
inferring from the choice-of-law clause an understanding shared by Ferrer and
Preston that their disputes would be heard, in the first instance, by the Labor
Commissioner. Following the guide Mastrobugmmovides, the ‘best way to
harmonize’ the parties’ adoption of the AAAles and their selection of California
law is to read the latter to encompassspriptions governing the substantive rights
and obligations of the parties, but not the State’s ‘special rules limiting the
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authority of arbitrators.’

Id. at 362-63 (quoting Mastrobuon®l4 U.S. at 63-64).

The Court additionally clarified VOl applicability in cases requiring the
interpretation of contracts incorporating diffietesets of rules in the general choice-of-
laws provision and the specific arbit@ticlause. Most importantly, the Court
acknowledged that the Court did not h&lve opportunity to interpret the parties’
underlying contract and therefore did not “address[] the import of the contract's
incorporation by reference of privaggiromulgated arbitration rules.” .ldt 362. The
Court further noted that the application of California law in \dudt not present an actual
conflict with the FAA, indicating that whemich a conflict exists, the FAA may preempt
state law, regardless of a general chat&w provision to the contrary. et 361.

Interpretation of these cases has resuttesbme differences between California
courts and the Ninth Circuit in the treatment of contracts containing a general choice-of-
law provision and specific arbitration clause incorporating private arbitration rules. As
discussed below, notwithstanding the handfutases cited by Golden, application of
Ninth Circuit and California precedent arrivetla¢ same conclusion, namely, the rules of
the FAA, not the CAA, apply to the Agreement.

2. Ninth Circuit Analysis

Analysis of whether the FAA or CAApplies begins with a strong presumption
that the FAA, not state law, supplies the rules for arbitration. Although “[p]arties may
agree to state law rules for arbitration,gyimust clearly evidexe their intent to be
bound by such rules. In other words, the strong default presumption is that the FAA, not
state law, supplies the rules for arbitration.” Sow80 F.3d at 1269 (citing Vo189
U.S. at 479; Mastrobuoné14 U.S. at 61-62; Chiron Corf207 F.3d at 1131); Wolsey
144 F.3d at 1213; Roadway Package Sys. v. Kag8&rF.3d 287, 293 (3d Cir. 2001)
(stating that parties must evidence a “cleént” to incorporate state law rules for
arbitration)). _See alsbid. Fed. Bank, FSB v. Durga Ma Cqrp86 F.3d 1306, 1311 (9th
Cir. 2004) (“Both parties acknowledge that in Sovak v. Chugaiheld that there is a
‘strong default presumption[ ] that the [FealleArbitration Act], not state law, supplies
the rules for arbitration.” To overcome that presumption, parties to an arbitration
agreement must evidenaéclear intent’ to incorporatstate law rules for arbitration,”
guoting_Sovak280 F.3d at 1269 (alteration in original)).
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The Ninth Circuit has held that a gerleriaoice-of-law provision, without more is
not enough to overcome that presumption. Sp28R F.3d at 1270 (“[A] general choice-
of-law clause within an arbitration provision does not trump the presumption that the
FAA supplies the rules for arbitration, citing Wolséy4 F.3d at 1213 (stating that
“Mastrobuonodictates that general choice-of-lalauses do not incorporate state rules”
for arbitration);_Chiron Corp207 F.3d at 1131 (same)).

The Ninth Circuit has therefore interpreted Mastrobuasmstanding for the
proposition that, absent any other indicatiothef parties’ intent, a general choice-of-law
clause applies state substantive law, wtiike FAA governs arbitration procedure that
affects the allocation of decisional authotigtween courts and arbitrators. Sqv280
F.3d at 1270 (“[W]e will interpret the choice-of-law clause as simply supplying state
substantive, decisional law, and not state law rules for arbitration”); Wdlddy-.3d at
1213 (“Mastrobuondlictates that general choice-afal clauses do not incorporate state
rules that govern the allocation of authority between courts and arbitrators”).

For example, the Ninth Circuit in Fid. Fed. BaBiB6 F.3d 1306, was tasked with
interpreting the following arbitration clausgD]isputes or controversies shall be
submitted to and resolved by binding arbitatin accordance with the laws of the State
of California and the rules of the Ameain Arbitration Association.” Idat 1308. The
court “interpret[ed] the agreement . . . tealstate substantive law but federal procedural
law.” Id. at 1312.

Similarly, in Wolsey,144 F.3d 1205, the Ninth Circuit interpreted an agreement
that in included a choice-of-law claus&t provided “[T]his Agreement between
Foodmaker International and [Wolsey] shadl interpreted andastrued under the laws
of the State of California, U.S.A.,” and arbitration clause that stated that “all
controversies, disputes or claims . .alkbe submitted for non-binding arbitration . . .
[and] shall be heard by three arbitratoraatordance with the ém-current commercial
arbitration rules of the Americafrbitration Association.”_ldat 1209.

The court held that becaud®e agreement “contain[ed] anbitration clause and a
general choice-of-law clause, but d[id] mointain a specific reference to the state
arbitration rule at issue. . . pursuant to Mastrobutm®relevant question [was] whether
[the rule of law to be applied] . . . affgad] ‘only [California’s] substantive rights and
obligations,’ or whether it also affect[efiCalifornia’s] allocation of power between
alternative tribunals.” Wolsey44 F.3d at 1212 (quoting Mastrobupb®4 U.S. at 63-
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64). See als€hiron Corp, 207 F.3d at 1130 (holding that a choice-of-law provision that
provided “[t]his agreemdrshall be construed and interf@e according to the laws of the
State of New Jersey,” did not overcome the presumption that the FAA governs
procedural arbitration law).

Applying the Ninth Circuit’'s analysis to éhpresent case results in the application
of federal law and, as such, requires thetiator, not the Court, to determine the validity
of the Agreement. The Agement’s choice-of-law clae, generally incorporating
California law, does not apply to the question of whether the court or arbitrator will
determine validity, as that rule is procealunot substantive, and does not effect the
allocation of decisional authority betwetite arbitrator and the Court. S&eestorb52
U.S. at 362-63; Sovalk80 F.3d at 1270; Wolse$44 F.3d at 1213.

Golden argues that, unlike Mastrobuaral the Ninth Circuit cases that followed
that decision, the present case does not invels#tuation where the choice-of-law clause
and arbitration clause are in conflict. €gpically, while JAMS Rule 11(b) provides that
“[jurisdictional and arbitrability disputes, including disputes over the . . . validity . . . of
the agreement under which Arbitration is sought . . . shall be submitted to and ruled on by
the Arbitrator,” who “has the authority to téemine jurisdiction and arbitrability issues as
a preliminary matter,” Rosen Decl., I 34, Exh. 5 at 129, JAMS Rule 4 states that “[i]f any
of these Rules . . . is determined to beaonflict with a provision of applicable law, the
provision of law will govern over the Rule gonflict.” Golden thus argues that although
JAMS Rule 11(b) conflicts with Californiawg Rule 4 indicates that the JAMS Rules do
not apply in such a situation, leaving California law as providing the only applicable set
of rules.

Golden’s reliance on Mastrobuofar the proposition that when the parties chose
conflicting state arbitration rules, those sibgpply, is misplaced. Under Ninth Circuit
law, the Agreement’s general choice-of-law clause does not evidence the parties’ clear
intent to apply California law to supply theogedural rules of arbitration and therefore is
insufficient to overcome the presumption that the FAA applies.

3. California Law Analysis

California courts have geraly required parties to demonstrate some intent to
apply state procedural law, aside from mhere presence of a general choice-of-law
provision. Golden has, however, cited tdifdania appellate court decisions that have
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concluded that the presence of a generalcghof-law clause, or the inclusion of the
phrase “governed by” in such a clausesnseugh to evince such intent. The Court does
not find these cases persuasive, for the reasons discussed below.

Mount Diablo Med. Ctr. v. Health Net of California, In&01 Cal. App. 4th 711,
714 (2002), has been cited as establishing tleetihat a general choice-of-law clause is
sufficient to evince the parties’ intentrfarbitration to proceed according to that
jurisdiction’s laws, regardless of whettibe arbitration clause explicitly specifies
alternate private arbitration ridéo be applicable. See, ¢ Gronus Investments, Inc. v.
Concierge Servs35 Cal. 4th 376, 387 (2005). Examination of Mount Diabtawever,
reveals a much moreuanced approach.

The contract in that case included antaabion agreement which stated that “all
matters in controversy shall be submittedto. arbitration under the appropriate rules of
the American Arbitration Association (‘AAA’).”_Mount DiabJd 01 Cal. App. 4th at 716
n. 4. It also included a choice-of-law prenin, which stated: “The validity, construction,
interpretation and enforcement of this Agment shall be governed by the laws of the
State of California.”_Idat 716. Health Net raised the same argument as O’Melveny
here, contending that a general choice-of-téause did not evince an intention to render
the parties’ agreement to #rate subject to the terms tife California Code of Civil
Procedure._ldat 714.

The court refused to accept Health Net's blanket treatment of general choice-of-
law clauses, noting that “[w]hile Health Nattempts to group all choice-of-law clauses
that make no explicit reference to arbitoatiunder the rubric ‘generic,” the term has no
precise definition.”_Idat 722. Rather, the court read controlling authority to require it to
“look first to the language of the contractdetermine what portions of state law the
parties intended to incorporate, and theany ambiguity exists, to determine whether
the provision in question conflicts with the objectives of the FAA.” Id.

Addressing the language of the specifioice-of-law provision contained in the
parties’ agreement, the court held that while

[tlhe choice-of-law provision in the presezase may be ‘generic’ in the sense that

it does not mention arbitration or any other specific issue that might become a
subject of controversy . . . [i]t provides that ‘[t]he validity, construction,
interpretation and enforcement of this Agreement’ shall be governed by California
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law. The explicit reference to enforcent reasonably includes such matters as
whether proceedings to emée the agreement shall ocen court or before an
arbitrator. Chapter 2 (in which section 1281.2 appears) of title 9 of part Il of the
California Code of Civil Procedure eaptioned ‘Enforcement of Arbitration
Agreements.’” An interpretation tie choice-of-law provision to exclude
reference to this chapter would be strained at best.

Id. at 722.

The court continued to contrast the “gen” choice-of-law provision at issue in
Mount Diablowith the “generic” choice-of-layrovisions considered in Mastrobuono
and other cases that found such provisions insufficient to demonstrate an intent to
incorporate state procedural arbitration suléin contrast” to the provision in Mount
Diablo, “the agreement in Mastrobuopoovided only that it ‘shall be governed by the
laws of the State of New York.” In Wolsethe contract provided that it “. . . shall be
interpreted and construed uindlkee laws of the State @alifornia, U.S.A.” ” 1d.at 723
(quoting_Mastrobuond 14 U.S. at 53; Wolsey 44 F.3d at 1209). Several other “federal
cases following Mastrobuohalso “contain choice-of-law provisions that use language
similar to that in Mastrobuonand_Wolseyto the effect that the agreement would be
governed by the law of a particular jurisdoct] without reference to enforcement.” &d.
723 (collecting cases). The court therefore found that although both sets of choice-of-law
provisions were claimed to be “generithé text of the clauses themselves was
determinative, in that certain provisiongmnstrated a clear intent to incorporate
California procedural arbitration law, while others did not.

Mount Diablothen moved to the second stage of analysis:

“If the language of the choice-of-law ckiis broad enough to include state law on
the subject of arbitrability . . . thesond step in the court's analysis, under
Mastrobuonpmust be to determine whether the particular provision of state law in
guestion is one that reflects a hostilitythe enforcement of arbitration agreements
that the FAA was designed to overcome. If so, the choice-of-law clause should not
be construed to incorporate sucpravision, at least in the absence of

unambiguous language in the contract mgkhe intention to do so unmistakably
clear.”

Id. at 724.
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The California Supreme Court’s decisiondmonus Investments, Inc. v. Concierge
Servs, 35 Cal. 4th 376, 381 (2005), adopted the Court of Appeal’s analysis in Mount
Diablo. The Court there found that the pastiehoice-of-law provision incorporated
California law because its terms were similar to that of Mount Dialulpat 387. The
arbitration clause in Cronysarallels Mount Diablan an important respect: the
arbitration clause in Cronuso specifically indicated #t the “enforcement” of the
contract would be governed by California laWhis agreement shall be construed and
enforced in accordance with and governed leylaélws of the State of California, without
giving effect to the choice of laws provisions thereof.” dti381.

Thus, although the Cronu®urt did not explain its analysis of the choice-of-law
clause in as much detail as did the Mount Diatalort, its reliance on the fact that its
provision was “substantially similar to the provisions in Mount Didbtaicates that the
Supreme Court also found the text of the staiiself, not just the fact that it was a
choice-of-law clause, significant in determmg that the parties intended to apply
California procedural law.

Application of Mount Diablcand_Cronugo the Agreement also leads to the
application of federal law. The choice-of-law clause states:

Our agreement will be governed by the internal law, and not the law pertaining to
choice or conflict of laws, of the State @&lifornia, except to any extent required
by applicable law or rukeof professional conduct.

Nothing in the clause evinces particulaemt to incorporate state arbitration rules;
rather, they resemble the clauses in Mount Dialbld other cases that merely include
language “to the effect that the agreemeatild be governed by the law of a particular
jurisdiction, without reference to enforcement.” Mount Dialdldl Cal. App. 4th at 723.

However, as Golden argues, some ©@atifa courts have cited Mount Diatdmd
Cronusfor the proposition thany choice-of-law provision automatically demonstrates
the intended application of that state’s arbitration rules.

For example, the choice-of-law provision_in Masti2R9 Cal. App. 4th at 1262,
stated that “the parties will be governed@slifornia law and disputes between them will
be resolved through arbitrationaccordance with the AAA rules.” |dAlthough this
clause does not contain exgsdanguage regarding the enforcement of the contract, nor
any other language ref@r@ng the act of arbitration, the Mastickurt cited Cronuand
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Volt in its finding that because “the part@gree[d] that California law ‘governs’ the

contract, the CAA applies.”_lét 1263-64._Mastickelies on the word “governs” to
demonstrate intent that the choice-of-law clause is all-encompassing, despite the fact that
the parties agreed in a separate arb@natiause that “arbitration would proceed under

AAA arbitration rules.” _Id.at 1263-64 (citing Volt489 U.S. at 470; Cronu85 Cal. 4th

at 387). However, Masticttistinguished Mastrobuonaot on the basis of the text of the
agreement, but on the nature of the rule at issue: while Mastrobuamieed a “special

rule limiting the authority of arbitrators,” Mastickd not. _Id.at 1265. In other words,
Mastick did not involve rules allocating the decisional authority between the courts and
the arbitrators.

Other California courts have followed this approach to interpreting choice-of-law
clause cases as requiring the application @fstate law rules of arbitration, or have not
engaged in the textual interpméon and have based their analysis on whether or not the
rule itself limited the authority of arbitrators. See, ,eSan Francisco Unified Sch. Dist.

v. Keenan & Associate®No. A112106, 2007 WL 1417419, at *14 (Cal. Ct. App. May
15, 2007) (not discussing whether or not the choice-of-law provision evinces intent to
incorporate California arbitration rulesgdause “unlike the New York rule involved in
Mastrobuonodoes not involve a special rule limiting the authority of arbitrators”).

The Court disagrees with this approachdsmumber of reasons. First, it “violates
another cardinal principle of contract construction: that a document should be read to
give effect to all its provisions and tender them consistent with each other.”
Mastrobuonp514 U.S. at 63. Specifically, it relies on the presence of a general choice-
of-law clause without reference to whethes frarties also selected alternative, private
arbitration rules and whether automaticalbplying state law would read out that portion
of the arbitration clause.

Further, to the extent that this linécases relies on the phrase “governs” or
“governed by” in the choice-of-law provisiada trigger the blanket application of that
jurisdiction’s procedural law, as Golden sugge#itat method of analysis is inconsistent
with the Supreme Court’s decision_in Prestdrne conflict-of-law provision in the
Prestoragreement also included the phrase “gogd by,” but this did not prevent the
Supreme Court from applying the AAA rulessdmated in the arbitration clause, rather
than California state rules. SPeeston552 U.S. at 361.
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Finally, this approach effectively presuntbat state law applies, where the FAA
requires the opposite presumption. Indepgden that “[mJost commercial contracts
written in this country contain choice-of-laslauses . . . specifying which State's law is
to govern the interpretation of the contrathé automatic application of state law to the
rules of arbitration where such choice-ai clauses exist would “render the Federal
Arbitration Act a virtual nullity as t@resently existing contracts.” Vok89 U.S. at 491
(Brennan, J., dissenting).

In sum, the Court concludes that ts&A and JAMS Rules govern the rules of
arbitration, including whether the Courtanbitrator should decide issues raised
regarding the alleged invalidity of the caaatt. Applying those rules, the Court declines
to alter its holding in the Arbitration @er and compels the parties to return to
arbitration?

C. Sanctions

O’Melveny argues that the Court should impose sanctions against Golden and its
counsel because Golden’s motion for reconsideration was not warranted by the facts or
law.

Under Rule 11(b), by presenting pleadings, written motions or other papers to the
court,

an attorney . . . certif[ieshat to the best of the person’s knowledge, information
and belief, formed after an inquiry reasonable under the circumstances . .. (1) [the
paper] is not being presented for anyproper purpose, such as to harass or to

* Golden spends a significant portion of its briefs arguing that judicial economy
strongly favors a threshold determinationtbys Court as to the illegality of the
Agreement. Such considerations are irrelevasntyhether or not to return the case to the
arbitrator is not a matter of the Courtlscretion, but ratherequired based on the
application of the FAA._Se€. Itoh & Co. v. Jordan International 652 F.2d 1228,
1231 (7th Cir. 1977) (“Considerations of judicial economy bear no relation to ‘the
making and performance of an agreementibdtraite,” and to permit a district court to
deny a stay pending arbitration, based on such discretionary considerations would, in our
opinion, frustrate the strong federal policy in favor of arbitration which is expressed in
the Federal Arbitration Act as interpreted by the Supreme Court.”).
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cause unnecessary delay or needless ineiaake cost of litigation; (2) the

claims, defenses, and other legal contet#itherein are warranted by existing law

or by a nonfrivolous argument for the extension, modification, or reversal of
existing law or the establishment of new law; [and] (3) the factual contentions have
evidentiary support after a reasonable opportunity for further investigation or
discoveryl.]

Fed. R. Civ. P. 11(b).

Under Rule 11(c)(2), sanctions “on atoaney, law firm or party” are properly
imposed if the court finds that the attorney, firm or party has violated — “or is responsible
for the violation” of — Rule 11(b). Fed. R. Civ. P. 11(c)(2). Thus, “[a]lthough typically
levied against an attorney, a court is auttextito issue Rule 11 sanctions against a party
even though the party is neither an attorney nor the signor of the pleadings.” Byrne v.
Nezhat 261 F.3d 1075, 1106 (11th Cir. 2001) (citing Souran v. Travelers InS9&d.

F.2d 1497, 1508 n.14 (11th Cir. 1993)).

The Ninth Circuit has held that sanctions may be imposed on the signer of a paper
or a represented party if (1) the papeiledffor an improper purpose, or (2) the paper is
frivolous. Townsend v. Holman Consulting Corg29 F.2d 1358, 1362 (9th Cir. 1990).
Frivolousness is “shorthand . . . [for] a filitlgat is both baseless and made without a
reasonable and competent inquiry.”_ [Bhe standard governing the “improper purpose”
and “frivolousness” inquiries is an objeatione._G.C. and K.B. Investments, Inc. v.
Wilson, 326 F.3d 1096, 1109 (9th Cir. 2003). “[T]he subjective intent of the . . . movant
to file a meritorious document is of no mamhe The standard is reasonableness.” Id.

Further, “[a]n attorney who unreasdyand vexatiously ‘multiplies the
proceedings’ may be required to pay éxeess fees and costs caused by his conduct”
under 28 U.S.C. § 1927. Lahiri v. Universal Music & Video Dis@i®6 F.3d 1216,
1218-19 (9th Cir. 2010) (quoting 28 U.S.C. 8§ 1927). Section 1927 does not require a
finding of subjective bad faith. Hamilton v. Boise Cascade Expfd$sF.3d 1197, 1203
(10th Cir. 2008) (“Where, ‘pure heart’ mathstanding, an attorney’s momentarily
‘empty head’ results in an objectively vexatious and unreasonable multiplication of
proceedings at expense to his opponent, the court may hold the attorney personally
responsible”).
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Finally, the Court has the “inherent poWway impose sanctions for “bad faith”
conduct in litigation._Chambers v. NASCO, In801 U.S. 32, 41, 51 (1991) (upholding
sanctions where counsel filed “false anddtous” papers, “attempt[ed] to perpetrate a
fraud on the court,” and employed other “tactics of delay”). “A finding of bad faith is
warranted where an attorney knowingly or recklessly raises a frivolous argument.”
Primus Auto Fin. Servs., Inc. v. Batardd5 F.3d 644, 649 (9th Cir. 1997) “A party also
demonstrates bad faith by delaying or disrupting the litigation or hampering enforcement
of a court order.”_ld.

Although Golden’s arguments did not prevail, his motion for reconsideration was
not baseless. Indeed, as described ghBullen’s argument was supported by citation
to California case law, albeit not ultimately pgeasive to the Court. Accordingly, the
Court declines to sanction Golden for his filing of the motion for reconsideration. See
California Architectural Bldg. Productiic. v. Franciscan Ceramics, In818 F.2d 1466,
1472 (9th Cir. 1987) (“ Although Williams ultiately failed to adduce substantial support
for the complaint, the suit was not so baseless that sanctions ought to be imposed”);
Ultramar Am. Ltd. v. Dwelle848 F.2d 199 (9th Cir. 1988) (“The filing of the single
motion that drew the sanctions does nahdestrate an abuse of the proceedings or
process of the court, nor was the motion so baseless or lacking in plausibility that
sanctions ought to be imposed”); Rodriguez v. Int'l Bhd. of Boilermakkers14-CV-
03537-LHK, 2016 WL 913440, at *9 (N.D. Cal. Mar. 10, 2016) (“[A] claim that has
‘some plausible basis, [even] a weak onesufficient to avoid sanctions under Rule 11,”
guoting_United Nat. Ins. Co. v. R&D Latex Cqor@42 F.3d 1102, 1117 (9th Cir. 2001)).

IV. CONCLUSION

For the reasons stated, the Court deGielslen’s motion for reconsideration and
compels the parties to proceeih the arbitration, including the motion to disqualify,
before Judge Feess.

IT IS SO ORDERED.
00 : 00
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