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it al v. First Student, Inc. et al

United States District Court
Central District of California

CORLISS BOWERS; IRENE

FLOURNOY:; DIANETTE PORTER,;

TAMMY MCCARLEY; MARDEL

MAGORIAN; TRAVIS JOHNSON; DEFENDANT’'S MOTION TO

MARY LYONS; ANNETTE

BARTLETT; MARTHA VALLADEZ, REPRESENTATIVE
individually and on behalf of all others | ALLEGATIONS FROM

similarly situated,
Plaintiffs,
V.

FIRST STUDENT, INC.; and DOES-1

100, inclusive,
Defendants.

Dog.

Case No. 2:14-CV-8866-ODW (Ex)

ORDER GRANTING

STRIKE THE CLASS AND PAGA

PLAINTIFFS’ FIRST AMENDED
COMPLAINT [19]

Defendant First Student Inc. (“First Stud® moves to strike class allegatioi
and Private Attorneys General Act PAGA”) representative allegations frot
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Plaintiffs™ First Amended Complaint. Plaiffé oppose on the basis that, given 1
misunderstanding involving a reassignmenjuafges combined with recent medig
issues for Plaintiffs’ counsel, Plaintiffs@lhd be allowed to maintain their class a
PAGA representative allegations and be dblenove for class certification. For th
reasons below, First Student’s MotiorGRANTED .? (ECF No. 19.)
. FACTUAL BACKGROUND

Plaintiffs were employed by First Studead school bus drivers. (ECF No.
Ex. 1 ['FAC"] 1 18.) Plaintiffs allege #it First Student did not pay the school &
drivers for all time worked, including time undéirst Student’s control that Plaintiff
“were suffered or permitted to work, wether or not required to do so.ld{) From
April 12, 2007 up until this aon began pending, First Studeequired Plaintiffs ang
other employees of First Student to: (1) work off-the-clock without compensatio
perform work other than dring school buses; (3) receivi® more than prescribe
wages of a fixed time period; and @drk for less than minimum wageld( 1Y 19—
20.) Furthermore, Plaintiffs allege thatdtiStudent failed to: (5) pay their employe
each pay period; (6) provide employesgh timely and accrate wage and hou
statements; and (7) pay the employees timely manneupon separation.ld. T 20.)
Additionally, First Student violated G#drnia’s Unfair Competition Law (“UCL")
and breached their oral agreements with their employeég. Rlaintiffs intended tg
bring suit as a class action representthg Plaintiffs and other current/forme
employees of First Student similarly situate@edd. {1 19-36.)

On October 15, 2014, Plaintiffs fdea Complaint in Los Angeles Coun
Superior Court against First Student allegsngcauses of action: Y Willful failure to
pay regular wages; (2) Failure to paygea when due; (3) Fare to pay minimum

! Corliss Bowers, Irene Flournoy, &iette Porter, Tammy McCarley, Mardel Magorian, Travis
Johnson, Mary Lyons, Annette Bartlett, and MaMadladez will collectively be referred to as
“Plaintiffs.”

2 After carefully consideng the papers filed in support of and in opposition to the Motion, the C
deems the matter appropriate ff@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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wage; (4) Failure to furnisaccurate wage statemer(} Waiting time penalties; an
(6) Unfair Competition. (EF No. 1, Ex. 2 [Compl.”] 11 45-86.) On October 2]

2014, Plaintiffs filed their Fst Amended Complaint addirayseventh cause of actign

for “Penalties Pursuant thabor Code 8 2699 on Bal of Plaintiff and All

Aggrieved Persons.” (FAC 11 92/9 Plaintiffs seek injunctive relief in the form of
an order prohibiting First 8tdent from continuing the aeities outlined in the above
allegations. Id. § 41.) Plaintiffs further seegayment of all wges and benefit$

owed, penalties and imtest, and attorney fees and costigl. { 42.) Lastly, Plaintiffs

seek restitution and disgorgemeof all sums wrongfully diained by First Student.

(1d. 7 44.)

On November 14, 2014, First Studer@moved this action to the Centr
District of California. (ECF No. 1.) Ongally, this action was assigned to Distri
Judge Margaret M. Morrow, but on Janu&, 2015, this action was transferred
this Court. (ECF Nos. 9, 14.) Gfebruary 27, 2015, Plaintiffs filed ax parte
application to continue the deadline foass$ certification fromebruary 17, 2014 tq
June 27, 2015. (ECF No. 15 [*Appl.”].)On March 3, 2015this Court denied
Plaintiffs’ ex parteapplication. (ECF No. 18.)

On March 12, 2015, First &dent moved to strike a$s allegations and PAG;

representative allegations from the Fidmended Complaint. (ECF No. 19

Plaintiff opposed and First Student repliedECF Nos. 20, 21.) First Student
Motion is now before th€ourt for consideration.

lll. LEGAL STANDARD

The Court may strike “from any pleady any insufficientdefense or any

redundant, immaterial, impertingnor scandalous matter.Fed. R. Civ. P. 12(f)]

“[T]he function of a 12(f) motion to strikés to avoid the expwliture of time and

money that must arise from litigating spuriaasues by dispensing with those isst

prior to trial . . . .” Sidney-Vinstein v. A.H. Robins C897 F.2d 880, 885 (9th Cir.

1983). Immaterial matter is that whichshao essential or important relationship
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the claim for relief or thelefenses being pleade&antasy, Inc. v. Fogerty984 F.2d
1524, 1527 (9th Cir. 1993)dv'd on other groundsdgerty v. Fantasy, Inc510 U.S.

517 (1994)) (internal citatiorend quotations omitted). Imgi@ment matter consists of

statements that do not pertain, and arenexessary, to the issues in questitoh.

Motions to strike are disfavored becauseytlare often used as delaying tactics and

because of the limited importance pleadings in federal practiceBureerong v.
Uvawas 922 F. Supp. 1450, 1478 (C.D. C4aR96). They should not be grants
unless it is clear that the matter to becken could have no possible bearing on
subject matter of the litigationColaprico v. Sun Microsystems, In€58 F. Supp.
1335, 1339 (N.D. Cal. 1991).
IV. DISCUSSION

A. ClassAllegations

Rule 23 of the Federal Rules of Civil leemlure states, “[a]t an early practical
time after a person sues or ieduas a class representatithes courtmust determing
by order whether to certify the action as asel action.” Fed. RCiv. P. 23(c)(1)(A)
(emphasis added). To abide by this requaeinthe Central District of California he
adopted Local Rule 23-3, which requirepraponent of a class action to move f
class certification “[w]ithin 90 days @ service of a pleading purporting
commence a class action . . . .” L.R. 23foreover, “[d]istri¢ courts have broag
discretion to enfore this rule.” Rocha v. Yoshinoya West, Inblo. CV 06-00487
MMM (AJWx), 2007 WL 8398819, at *2 (©. Cal. Jan. 8, 2007) (citingeasonover
v. St. Louis Cnty, Mp447 F.3d 569, 579 (8th Cir. 2006)).

From the date of First Student’s remhwRaintiffs had until February 17, 201
to move for class certification. (Appl. 2.) It was not until ten days after that deg
that Plaintiffs filed arex parteapplication requesting textend the deadline to Jur
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27, 2015. Id.) First Student argues that Plaintiffs’ failure to comply with the timing

requirements to move for class certifioa outlined in Fedal Rule of Civil
Procedure 23 and Local Rule 23-3 call for Pi&sitclass allegations to be stricke
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from the First Amended Complaint. (Mot. 41 Plaintiffs argue that First Student
Motion should be denied, and that Plaintifisould be allowed téile a motion for
class certification. (Opp’n 2-6.) SpecificalRlaintiffs argue that the health concer
of Plaintiffs’ lead counsel constitute g@ cause worthy of extending the deadline
class certification, and Plaintiffs’ failut® abide by the filing deadline is a result
excusable neglect.ld] at 6—7.) First Student contends that Plaintiffs’ Oppositio
no more than an improper motionrfa@econsideration of Plaintiffsex parte
application and that that Plaintiffs’ argemts lack merit and have already be
rejected by the Court. (Reply 2-7.)

The Court denied Plaintiffex parteapplication requesting to continue the 9
day deadline despite the health issue®laintiffs’ counsel, ad the same argumer
will not be reconsidered at this time. riahermore, there is significant precedent t
supports striking class allegations fromcamplaint when a plaintiff has failed t
move for class certificain in a timely mannerSee, e.g.Rocha WL 8398819, at *3
(C.D. Cal. Jan. 8, 2007) (“Plaintiffs’ failarto seek class ceitétion in a timely
fashion is a strong indic[ation] that plaiifdiare not adequately and fairly represent
the interests of the absent sdd’) (internal citations omittedGrandson v. Univ. of
Minn., 272 F.3d 568, 574 (8th Cir. 2001) (holdithgt the district court did not abug
its discretion in striking plaintiffs’ clasdlagations because they provided no credi
reason for their failure to file a certificaii motion prior to the deadline set forth
the local rules)Hall v. Bio—Med. App., In¢ 671 F.2d 300, 302—-03 (8th Cir. 198
(holding that it was not an abuse of detmn to strike clas allegations due fg
plaintiffs’ failure to comply with a local ta requiring that a class certification motig
be filed within ninety daysfter the case commencetlyalton v. Eaton Corporatign
563 F.2d 66, 74-75 & n. 1183d Cir.1977) (failure to move for class certificati
within 90 days as required by the local mujestified denial of a class certificatig
motion); Price v. United Guaranty Residential Ins..CNo0.Civ.A.3:03—-CV-2643-G
2005 WL 265164, *3 (N.D.Tex. Feb.2, 2005) (iter clearly failed to comply with the
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court’s deadline for filing the motion for classtrtification and, as a result, he is now

precluded from moving for class certificationBruce v. County of Renssela@&o.
02—-CV-0847, 2003 WL 22436281, *2 (N.D.N.Y. 0, 2003) (“Plaintiffs failed to
comply with the clear deadknfor filing the motion for @ss certification, and, as
result, they are now precluded fronowng for class certification”).

At minimum, Plaintiffs should have asked for an extensieforethe deadline
or ask for clarification as to any confusidue to the case being transferred, instea
incorrectly assuming that the deadline wbble extended. Because Plaintiffs’ clg
allegations are no longer material to Plaintiffs’ claims, the CQRANTS First
Student’s Motion to Strike the class gligions from the First Amended Complaint.
B. PAGA RepresentativeClaims

Under PAGA, an aggrieved employee mayng a civil action “on behalf of
himself or herself and other current or f@ne@mployees” to recover civil penalties f
Labor Code violations.SeeCal. Lab. Code § 2699(a)Seventy-five percent of th
civil penalties go to the lor and Workforce DevelopmeAgency, and twenty-five
percent go to the “aggrieved employeekl’ § 2699(l).

In state actions, “an ‘aggrieved empleyenay bring a civil action personall
and on behalf of other curreot former employees t@cover civil penalties for Labo
Code violations.”See Arias v. Superior Coyu#t6 Cal. 4th 969, 980 (2009). But “
plaintiff whose cause of action is perfectliable in state court under state law m
nonetheless be foreclosed from litigating theneacause of action ifederal court,’ if
the plaintiff cannot demonstrate the redeisfederal proceduraand jurisdictional
requirements.” Fields v. QSP, In¢.No. CV 12-1238 CAS (PJWx), 2012 W
2049528, at *5 (C.D. Callune 4, 2012) (quotingee v. Am. Nat'l Ins. Co260 F.3d
997, 1001-02 (9th Cir. 2001)).“[L]ike the rest of tle Federal Rules of Civi
Procedure, Rule 28utomaticallyapplies in all civil actions and proceedings in f{
United States district courts.Shady Grove Orthopedic AssodB.A. v. Allstate Ins|
Co, 559 U.S. 393, 400 (2010). RegardindGA claims specificdl, “the Ninth
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Circuit has yet to decide elther plaintiffs bringing &2AGA claim in federal court
must satisfy the requirements of Rule 23, and the district courts in California ar
on the issue.”Litty v. Merrill Lynch & Co., Inc. No. CV 14-0425 PA (PJWXx), 201
WL 5904904, at *3 (C.D. Cal. Nov. 1@014) (internal quotations omittedyee also
Pedroza v. PetSmart, IndNo. ED CV 11-298-GHK (DTBx), 2013 WL 1490667,
*15 (C.D. Cal. Jan. 28, 2013) (“In the wakeArfa andAmalgamateddlistrict courts
in this circuit are split over whethex representative PAGA claim must comg
with Rule 23's class #on requirements.”).

Some courts have stricken PAGA aichs ruling that the third-party
representative nature of PAGA claims rvemts conformity to the procedurs
requirements of Rule 23Seelvey v. Apogen Techs., IndNo. 11CV366 DMS NLS,
2011 WL 3515936, at *3 (S.D. Cal. Aug. 10,120 (holding that PAGA “contravene
federal procedural requirementsy not conforming to Rule 23Fields v. QSP, Ing¢.
No. CV 12-1238 CAS (PJWx), 2012 WL 204&at *5 (C.D. Cal. June 4, 2013
(“PAGA specifically permits recovery foannnamed nonparties. [ ] As such, it is
procedural mechanism by which litigants magoweer for absent plaintiffs, akin to
class action.”)but seePedroza WL 1490667, at *16 (“PAGAplaintiffs [ ] do not
seek to represent absenass members to recover indlual relief on their behalf

Instead, they act ‘as the psorr agent of the state'sblar law enforcement agencies

to obtain civil penalties.”).

In this case, First Student argues th#tclass and “allaggrieved persons
allegations should be stricken from Pk#Hif's’ seventh cause of action becau
Plaintiffs failed to conform to the proderal guidelines of Rule 23 by missing the g
day deadline to file for class certificatio(Mot. 12—-16.) Plaiffs did not address
this argument in their Opposition. &hCourt finds First Student’'s argume
persuasive. Because Rule 23 is a procediiadlite that clearly outlines requiremet
for third-party representation, the Court dwlthat Plaintiffs’ PAGA representativ
claims must abide by Rule 23.
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Even if Rule 23 did not apply to PAG#epresentative claims, such claims
be stricken if they areoftind to be “unmanageable.SeeLitty, WL 5904904, at *3
(C.D. Cal. Nov. 10, 2014)A PAGA claim can be consided unmanageable when

multitude of individualized assements would be necessaritiz v. CVS Caremark

Corp., No. C-12-05859 EDL, 2014 WL 1117614;4t(N.D. Cal. Mar. 19, 2014).

Similarly, if Plaintiffs proceeded witlasserting the PAGA claims on behalf
Plaintiffs and “other current or formeamployees of First Student and all persq
aggrieved” without class d#fcation, it would involvea “multitude of individual
assessments.” Therefore, the CABRANTS First Student’'s Motion to Strike th
PAGA representative claim.

V. CONCLUSION

For the reasons discussed above, the GBRANTS Defendant’s Motion to
Strike. (ECF No. 19.)Plaintiffs have untiMay 7, 2015to file a Second Amende
Compilaint that is consistentith this Order.

IT IS SO ORDERED.

April 23, 2015
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OTIS D. WR*I'GHT, [
UNITED STATES DISTRICT JUDGE
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