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UNITED STATES DISTRICT COURT
10
CENTRAL DISTRICT OF CALIFORNIA
11
12
AMERICANS FOR PROSPERITY ) CASE NO. CV 14-9448-R
13 || FOUNDATION, )
) ORDER FOR JUDGMENT IN FAVOR OF
14 Plaintiff, ) PLAINITFF
)
15 V. )
16 | . )
KAMALA HARRIS, in her Official Capacity )
17 || as Attorney General of California, )
)
18 Defendant. )
)
19
)
20
21 For the reasons that follow, this Couragts Americans For Prosperity Foundation’s
22 || (“AFP”) motion for a permanent injunction to emjdhe Attorney General of California from
23 || demanding its Schedule B form. After conductinglbldench trial, this Court finds the Attorney
24 || General's Schedule B disclosure requiremerconstitutional as-applied to AFP.
25 Plaintiff AFP is a non-profit corporation ongized under Internal Revenue Code section
26 || 501(c)(3) that funds itactivities by raising charitable caiftutions from donors throughout the
27 || country, including in CaliforniaCalifornia state law requires clitable organizations, such as
28 || AFP, to file a copy of its IRS Form 990, including its Schedule B, thighState RegistrySee
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e.g, Cal. Code Regs. tit. 11, 8 301. An orgatids Schedule B includes all the names and
addresses of every individual nationwide vdumated more than $5,000 to the charity during {
given tax year. While a nonprofit’s federal tature, IRS Form 990, must be made available {
the public, an organization’s Schedule Bsloet. 26 U.S.C. § 6104(b), (d)(3)(A).

Since 2001, AFP has filed its Form 990 as paitsgberiodic reportig with the Attorney
General, without including its Schedule B. For each year from 2001 through 2010, the Attq
General accepted AFP’s regisioa renewal and listed AFP as an active charity in complianc
with the law. In detter dated March 7, 2013, the Attorn@gneral declared AFP’s 2011 filing
incomplete because it did not include the aigation’s unredacted Schedule B. In December
2014, AFP brought the present action seeking dargsreliminarily enjming the Attorney

General from demanding its Schedule B. Amorgeotlaims, AFP argudtiat the California lay

requiring disclosure of its Schedule B to the Aty General was facially unconstitutional. AR

also argued that the disclosure requiretweas unconstitutional as-applied to it.

On February 23, 2015, this Court granted AdHRotion for preliminary injunction, finding

that the Plaintiff had raised sereguestions going to the merits of its case and demonstrate
the balance of hardships sharply favored Pldinfihat decision was ggaled by the Attorney
General and remanded by the Ninth Circéitmericans for Prosperity Found. v. Haryi809 F.3d
536 (9th Cir. 2015). In its remand, the Ninth Citdweld that this Court is bound by its previou
decision inCenter for Competitiv@olitics v. Harris, 784 F.3d 1307, 1317 (9th Cir. 2035hat
the Attorney General’s nonpublic Schedule B disalesagime was not facially unconstitutiong
Americans for Prosperity FoundB09 F.3d at 538. The Ninth Circuit did, however, instruct th
Court to have a trial otihe as-applied challengéd. at 543.

Although AFP argues that this Court is not batny the Ninth Circuis prior rulings on it
facial challenge since the recdrdfore the Court is much dens@w than it was then, the “strorn
medicine” of facial invalidation need not agenerally should not be administered when the
statute under attack is unconstitutional pph&d to the challenger before the cou8ee U.S. v.
Stevensb59 U.S. 460, 482—-83 (2010) (Alito, J., dissegit Accordingly, the Court focuses

solely on AFP’s as-applied challenge.
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l.
Courts review First Amendment challengesligclosure requirements under an “exacti
scrutiny” standardJohn Doe No. 1 v. Regbl61 U.S. 186, 187 (2010Jjtizens United v. FEC
558 U.S. 310, 366 (2010). Exacting scrutiny “regsia ‘substantial l&tion’ between the

disclosure requirement and a ‘sufficiently impattagovernmental interest.” This encompassg

balancing test. In order for a government acteosurvive exacting scruty, “the strength of the
governmental interest must reflect the sesrmss of the actual burden on First Amendment
rights.” John Doe No. 1561 U.S. at 196.
A. Strength of Governmental Interest

Defendant argues that the state law requiriaggdh charities file a complete copy of IR
Form 990 Schedule B places no actual burdehigt Amendment rights and is substantially
related to the Attorney General’'s compellinteirest in enforcing thlaw and protecting the
public. Before the Ninth Circuit, as well as tRisurt, the Attorney General has claimed that h
use for Schedule B information is compellingcgrthat information reveals not just how much
revenue a charity receives, but also who is tiogat and how it is being donated. Additionally
the Attorney General claims that such mfation allows her to determine whether an
organization has violated the law, including laagsinst self-dealing, impper loans, interested
persons, or illegal or unfair bugiss practices. The Court finds two issues with this stated
purpose. First, over the course of trial, thtoey General was hard pressed to find a single
witness who could corroborate the necessitgdiedule B forms in conjunction with their
office’s investigations. And second, even assunarguendo that thisformation does genuinel
assist in the Attorney General’s investigatiots disclosure demand of Schedule B is more
burdensome than necessary.

i Sufficiently Important Governmental Interest

AlthoughCenter for Competitive Politidound that the Attorney General’s “disclosure
requirement bears a ‘substanti@lation’ to a ‘sufficiently important’ government interest,” this
Court, unlike the Ninth Circuitiad the benefit of holding a bentlal in the matter and was left

unconvinced that the Attorney General actuaéigas Schedule B forms to effectively conduct
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investigations. 784 F.3d at 1317 (quotdigizens United558 U.S. at 366). As a threshold
matter, the record is undisputed that AFP heenlregistered with the Attorney General since
2001 and has never included a Schedule B igtannual filings. For each year from 2001
through 2010, the Attorney General accepted ARPnual registration and listed the foundatig
as an active charity in compliance with the laliwas not until 2013 that the Attorney Genera
first notified AFP that its 2011 filing was incompldiecause of the lack of Schedule B. The g
logical explanation for why AFB’‘lack of compliance’ went unnioed for over a decade is that
the Attorney General does not uke Schedule B in its day-to-daysiness. In fact, such an
admission was made by David Eller, the Regigtrathe Registry of Charitable Trusts in the
Department of Justice. (Eller Test. 3/3/16 Mblp. 75:16-20). As for the investigative unit of

the Charitable Trusts Sectionatrtestimony confirmed that aitdrs and attorneys seldom use

Schedule B when auditing or invigstting charities. Steven Baam, a supervising investigative

auditor for the Attorney Gendrdestified that out of theapproximately 540 investigations
conducted over the past ten yearthe Charitable Trusts Sectiamly five instances involved th
use of a Schedule B. (Bauman Test. 3/4/16, p. 22:25231n fact, as tdibse five investigation
identified, the Attorney General’'s investigataould not recall whether they had unredacted
Schedule Bs on file before initing the investigation. And even instances where a Schedule
was relied on, the relevant information it contdimeuld have been obtained from other sourc
(Bauman Test. 3/4/16, p. 31:8-32:10).
ii. Narrowly Tailored

The Attorney General argues that exactingitaty does not require the least restrictive

means. This contention is supported by the INGitcuit's previous review in this case.

Americans for Prosperity Found09 F.3d at 541. However, the court only refere@teda

Vista Citizens for Jobs & Fair Competition v. Norfeg such a position. 782 F.3d 520, 541 (9th

Cir. 2015). InChula Vista association members alleged ttred city's elector and petition-

proponent disclosure requirements for ballot itites violated their First Amendment rights to
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freedom of speech and association. The Ninthu@itppheld these disclosure requirements after

weighing the government’s interesh the integrity of the eléaral process and the public’s
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informational interest against the relatively small burden imposed on the association memlt
First Amendment rightsid. at 538.

In the context of elections and campaigrafice disclosure laws, which have been the
majority of cases in recent years applying éxacscrutiny, unique considerations apply that
specifically shape and define tapplication of exacting scrutinySee Ctr. for Competitive
Politics, 784 F.3d at 1312 n.2 (“most of the casewlmch we and the Supreme Court have
applied exacting scrutiny arigethe electorbcontext”); e.g, Citizens United558 U.S. 310John
Doe No. 1561 U.S. 186Pavis v. FEC 554 U.S. 724 (2008Buckley v. Valep424 U.S. 1
(1976);Family PAC v. McKenna85 F.3d 800 (9th Cir. 201Z2tuman Life of Wash., Inc. v.
Brumsickle 624 F.3d 990 (9th Cir. 2010). There are ssudhstantial governmental interests in
“provid[ing] the electorate with information’b@ut the sources of elgan-related spending, in
“deter[ring] actual corruption,” ifavoid[ing] the appearance obrruption,” and in “gathering th
data necessary to detect violatiais . . contribution limits,” thathe Supreme Court has held t
campaign-finance disclosure requirementsparese‘the least restrictiveneans” of achieving th¢
government’s interestBuckley 424 U.S. at 66—68. Because disclosure requirements are
inherently the least restrictive means of achievirgstate’s aims in the electoral context, the
Ninth Circuit has held that in cases challerggmandatory disclosurestine electoral context
“exacting scrutiny is not a leagestrictive-means test.Chula Vista 782 F.3d at 541. That
holding is properly limited to the el@ral context. In the conterf associationalights, however
“even though the governmental purpose [may] béifeate and substantighat purpose cannot
be pursued by means that broadly stifle fundaalgu@rsonal liberties when the end can be mg
narrowly achieved.”Louisiana v. NAACP366 U.S. 293, 296 (1961).

Here, like INNAACR, even assuming the Attorney General presented a sufficiently
important governmental interedt interests can be more nastg achieved as evidenced by th
testimony of the Attorney General’'s own atteys. During trial, the Attorney General’'s
investigators testified that they have succdlgstompleted their investigations without using
Schedule Bs, even in instances where theykdehedule Bs were missing. For example, Mr.

Bauman testified that he has reviewed Form 9@esnnection with audits that did not include

hers’
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Schedule Bs. (Bauman Test. 3/4/16, p. 27:12—14¢ciSgally, he admitted that he successfull
audited those charitiemd found wrongdoing without the use of Schedule Bg. af 27:18—-23).
In fact, Mr. Bauman admitted that he successfallgited charities for years before the Sched\
B even existed. (Bauman Dep., TX-731, p. 49:2-16s clear that th Attorney General’'s
purported Schedule B submission requirementarestnably played no role in advancing the
Attorney General’s law enforcement goals for plast ten years. The record before the Court
lacks even a single, concretstiance in which pre-investigati collection of a Schedule B did
anything to advance the Attorney ii&gal’s investigative, regulatory or enforcement efforts. |If
heightened scrutiny means anything, it at leagtires the Government to convincingly show t
its demands are substantially related to a céimpgeanterest, including by beg narrowly tailored
to achieve that interest. While this Court cannot find such a disclosure requirement facially
invalid, it is prepared to find it unconstitutionatagplied to AFP, especially in light of the
requirement’s burdens on AFP’s First Amendment rights.
B. Actual Burden on First Amendment Rights

Setting aside the Attorney General’s failureestablish a substanti@lationship between
her demand for AFP’s Schedule B and a celtimpy governmental interest, AFP would
independently prevail on its as-applied challengealise it has proven that disclosing its Sche
B to the Attorney General would create a burdents First Amendment rights. While the Nint
Circuit in Center for Competitive Politidereclosed any facial challenge to the Schedule B
requirement, it specifically left open the posi#ipithat a party could show “a reasonable
probability that the compelled disclosure of [itshtributors’ names will subject them to threat
harassment, or reprisal from either Governméintials or private partig’ that would warrant
relief on an as-applied chatige.” 784 F.3d at 1317 (quotihycConnell v. FEC540 U.S. 93,
199 (2003)). As the Supreme Court has helthwmded speculation, conclusory statements, f
and uncertainty untethered to the rneguonent at issue are insufficierBuckley 424 U.S. at 64,
69, 71-72. However, “[a] strict requirement thatl@nd harassment be directly attributable tg
the specific disclosure from which the exeraptis sought would make the task even more

difficult.” 1d. at 74. Examples of the type of esrate sufficient to succeed on an as-applied
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challenge include past or present harassmemieofbers due to their assational ties, or of

harassment directed against the argation itself, or a pattern ofrbats or specific manifestatio

of public hostility. Id. This Court is more than satisfiectisuch a showing v8amade at trial.
During the course of trial, the Court hé@mple evidence establishing that AFP, its

employees, supporters and donors face public gyreatassment, intimidation, and retaliation

once their support for and affiliation with theganization becomes publicly known. For example,

Lucas Hilgemann, Chief Executive Officer of AFPsttBed that in 2013, theecurity staff of AFH

alerted him that a technology contractor workimgjde AFP headquarters posted online that hg

was “inside the belly of the beast” and thatbeld easily walk into MrHilgemann'’s office and
slit his throat. (Hilgemann Test. 2/23/16 VRIp. 57:2—14). That individual was also found in
AFP’s parking garage, taking pictureSemployees’ license placedd.(at 57:15-23). Another
witness and major donor, Art Pope, testified alzouAFP event in Washington D.C. in 2011.
Pope testified that after protestors attempteghter the building and disrupt the event, they b
to push and shove AFP guests to keep them imdittee building. (Pope Test. 2/24/16 Vol. Il,
47:7-15). Mr. Pope attempted to help a wommaa wheelchair exit theuilding; however the
protestors had blocked their pat(Pope Test. 2/25/16 Vol. |, p1:20-22:12). Once they finally
exited the building, they still had to go dlugh a hostile crowd that was shouting, yelling and
pushing. (Id. at 22:22-23:2). At another eventisconsin, after speaky to a crowd of AFP

supporters, Mr. Hilgemann was thatened by a protestor who used multiple slurs and spit in

Hilgemann’s face. (Hilgemann Test. 2/23/16 Mpp. 48:12-49:15). Again, at another event iIn

Michigan where an AFP tent was set up, several hundred protestors surrounded the tent and us

knives and box-cutters to cut aethopes of tent, eventually cangithe large tent to collapse wi
AFP supporters still inside.Id; at 50:16-51:25).

The Court also heard from Mark Holden, General Counsel for Koch Industries, who
testified that Charles and David Koch, twoAdiP’s most high-profilassociates, have faced
threats, attacks, and harassment, including dbeegats. (Holden Test. 2/23/16 Vol. I, p. 30:17
35:13). Not only have these thre@ieen made to the Koch brathéecause of their ties with

AFP, but death threats have also been madastgaeir families, incluaig their grandchildren.
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(Id. at 31:3-10). Mr. Pope has faced similar déatbats due to his affiliation with AFP and ha
even encountered boycotts of his nationwideestovariety WholesalergPope Test. 2/24/16
Vol. I, p. 22:8-15, 29:5-17). In December 2013, ald@@ protestors picketed in front of his
stores, in part, because of his affiliation with AFRI. 82:24—-33:2). As a relwf these boycottq
threats, and exposure, Mr. Pope testified fleatonsidered stoppingriding or providing suppor

to AFP. (d. at 50:1-3).

The Court can keep listing all the exampdéshreats and harassment presented at trial;

however, in light of these threatprotests, boycotts, reprisasid harassment directed at those
individuals publically associatesith AFP, the Court finds that AFP supporters have been
subjected to abuses that wantreelief on an as-applied clethge. And although the Attorney
General correctly points out theuich abuses are not as violenpervasive ashbse encountered
in NAACP v. Alabamar other cases from that era, this Court is not prepared to wait until ar
opponent carries out one of the numeroushdgakeats made against its members.

.

A final argument to consider by the Attorn@gneral is that its office is only seeking
disclosure of AFP’s Schedule B foonpublicuse and therefore theigeno potential for public
targeting of private donors; howay the Attorney General’saility to keep confidential
Schedule Bs private is of serious concernitdprevious order remandj this case, the Ninth
Circuit found that “plaintiffs [] haveaised serious questions asioether the Attorney General
current policy actually prevés public disclosure.’Americans for Prosperity Found09 F.3d at
542. As made abundantly clear during trial, Ate®rney General has systematically failed to
maintain the confidentiality of Schedule B forms.

Pursuant to the Attorney General’'s putpdrconfidentiality policy, Schedule Bs should
never be accessible throughRsgistry’s public website. Th&ttorney General's Registry
receives more than 60,000 renewal filings easdr y90% of which are par filings. Once the
Registry receives these filings, it is supposesicin and then electronilyastore the documents,
separately tagging congdtial documents such as Schedule Bsvis Foley, former Registrar,

testified at her deposition that separating out Schedule Bs and other confidential materials

AFP
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public filings is “very tedious, vergoring work” and that “there i®om for errors to be made.”
(Foley Dep. TX-734, p. 174:8-21). While hunmemnor can sometimes be unavoidable, the
amount of careless mistakes made by therAgtp General’'s Regist is shocking.

During the course of this litigation, AFP conducted a search of the Attorney Genera
public website and discovered o400 publically available Sctele Bs. (TX-56). Within 24
hours, all of those confidential documents were removed from the Registry’s website. (TX
107:12-15). Just one example of the Attorney Gaisenadvertent disckures was the Sched(
B for Planned Parenthood Affiliates of Californidhe Attorney General was made aware that
Registry had publically posted Planned Parendt®oonfidential Schedule B, which included &
the names and addresses of hundreds of do(ibXs131). An investigator for the Attorney
General admitted that “posting that kind of imf@tion publically could be very damaging to
Planned Parenthood...” (Johns T&3R5/16 Vol. II, p. 41:18-21). All told, AFP identified 1,7
confidential Schedule Bs that the Attorneyn@eal had publically posted on the Registry’s
website, including 38 which weresdiovered the day before thigatr (McClave Test. 2/24/16
Vol. |, p. 27:6-32:17). The pervasive, recurrpagtern of uncontained Schedule B disclosure;
pattern that has persisted even during this trialireconcilable witlthe Attorney General’s
assurances and contentions agheoconfidentialityof Schedule Bs collected by the Registry.

The Attorney General has continuously ntaimed that the Registry is underfunded,
understaffed, and underequipped when it cotmeise policy surrounding Schedule Bs. The
current Registrar effectively acknowledges that Registry’s approach to maintaining the
supposed confidentiality of Schedule Bs have been indefensible. Not only did he admit thd
information has been improperly classified, whwould make it availablto the public, but he
also conceded that the Registry has more wodo before it can get a handle on maintaining
confidentiality. (Eller Test. 3/3/16 Vol. Il, p. 95:7-11).

While the Attorney General will have thio@t believe that propgrocedures are now if
place to prevent negligent disclosures of Scihe Bs, the Court is unconvinced. Once a
confidential Schedule B has beerbpecally disseminated via the internet, there is no way to

meaningfully restore confidentiality. Given the extensive disclosures of Schedule Bs, even
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explicit promises to keep them confidenttéle Attorney General’surrent approach to

confidentiality obviously and profoundly risks disclosure iy &chedule B the Registry may

obtain from AFP. Accordingly, the Court findgainst the Attorney Geral on the alternative

grounds that her current confidetitiapolicy cannot effectively eoid inadvertent disclosure.
1.

Because AFP has prevailed on its First Ameewinas-applied challengi is entitled to
declaratory and injunctive reliefEquitable relief has long beegcognized as appropriate to
prevent government officials from acting unconstitutionalfyee Enter. Fund v. Pub. Co.
Accounting Oversight Bd561 U.S. 477, 491 n.2 (2010) (quoti@grr. Servs. Corp. v. Malesko
534 U.S. 61, 74 (2001)). Injunctivelied is particularly appropriate to prevent state officials fr
violating the First Amendment by compelling thedosure of the names of an organization’s
supporters.See Brown v. Socialist Workers '74 Campaign Comm. (Gt88)U.S. 87, 101-02
(1982);Louisiana v. NAACP366 U.S. at 297.

A “plaintiff seeking a permanent injunction must satisfy a four-factor test before a cd
may grant such relief.€Bay Inc. v. MercExchange, L.L,G647 U.S. 388, 391 (2006).
Specifically, the plaintiff “must demmstrate: (1) that it has sufferad irreparable injury; (2) that
remedies available at law, such as monetamyadges, are inadequate to compensate for that
injury; (3) that considering thiealance of hardships between fgiaintiff and defendant, a remeg
in equity is warranted; and (4) that the puliiterest would not be disserved by a permanent
injunction.” 1d. Each of these factors weighs in favor of an injunction here.

AFP has suffered irreparable harm. Theomey General's requirement that AFP subn
its Schedule B chills the exercise of its dondiiist Amendment freedoms to speak anonymot
and to engage in expressive association. Amaomegy ohings, plaintiffs hae demonstrated that
the Schedule B disclosure requiramplaces donors in fear ofexising their First Amendment|
right to support AFP’s expressiagtivity; the effect then is tdiminish the amount of expressiv

and associational activity by AFRJoreover, if AFP refuses to comply with the Attorney

General’'s Schedule B submission requirement, th@#ey General has threatened to cancel its

charitable registration, whichauld preclude it from exercisints First Amendment right to
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solicit funds in California.Any “loss of First Amendment freedoms . . . unquestionably
constitutes irregable injury.” Elrod v. Burns427 U.S. 347, 373 (1976) (plurality opinion);
accord, e.g.Doe v. Harris 772 F.3d 563, 583 (9th Cir. 2014)alle Del Sol Inc. v. Whiting/09
F.3d 808, 828 (9th Cir. 2013¥anders Cnty. Republican Cent. Comm. v. Bullé@k F.3d 741,
748 (9th Cir. 2012)Farris v. Seabrook677 F.3d 858, 868 (9th Cir. 2012palheimer v. City of
San Diegp645 F.3d 1109, 1128 (9th Cir. 2011). In paracuthe government causes “irreparg
injury” when, as here, it places individuals “eaf of exercising thegonstitutionally protected
rights of free expressionssembly, and association&llee v. Medranp416 U.S. 802, 814-15
(1974).

Additionally, AFP’s irreparble First Amendment injues cannot adequately be
compensated by damages or any other remedy available at law. Unlike a monetary injury
violations of the First Amendment “cannot ddequately remedied through damagetdrmans,
Inc. v. Selecky586 F.3d 1109, 1138 (9th Cir. 2009).

The balance of hardships also favgranting an injunction. Once AFP’s donor

information is disclosed, it cannbé clawed back. Thus, if tigtorney General is allowed to

ble

compel AFP to disclose its Bedule B, the ensuing intimidati and harassment of AFP’s donafrs,

and resulting chilling eéfict on First Amendmentgihts, cannot be undon&ee Hollingsworth v.
Perry, 558 U.S. 183, 196 (2010). By contrast, thomey General has offered no evidence th
she will suffer injury if AFP does not produce Bchedule B. The Attorney General does not
review Schedule Bs upon collemti and virtually neveuses them to investigate wrongdoing.
Indeed, the Attorney Generaldhgone without AFP’s Schedule Bs over a decade, yet she hg
demonstrated no harm from not possessing itargang the disclosunequirement’s burden on
First Amendment interests against any negligiiileden that an injuion might impose, it is
clear that the balance bérdships supports enjong the Attorney General.

Finally, the public interest favors an injuion. As the Ninth Cirgit has “consistently
recognized,” there is a “significapublic interest in upholdingirst Amendment principles.Doe
v. Harris, 772 F.3d at 683 (quotirfgammartano v. Firstutlicial Dist. Court 303 F.3d 959, 974
(9th Cir. 2002))accord, e.g.Thalheimey 645 F.3d at 112%lein, 584 F.3d at 1208. In sum, th
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four-factor test establishes that injunctive reigeppropriate to bar the Attorney General from
demanding Schedule Bs from AFP as pétheir annual regtration renewalBrown, 492 U.S. af
101-02;Louisiana v. NAACP366 U.S. at 297.

IT ISHEREBY ORDERED that the Attorney General is Permanently Enjoined from
Requiring AFP to File with the RegistryPeriodic Written Report Containing a Copy of its
Schedule B to IRS Form 990. AFP Shall No LongerConsidered Deficient or Delinquent in its
Reporting Requirement because it Does Not Fil€dsfidential Schedule B with the Attorney
General. Each Party Shall Bear its Own Costs.

Dated: April 21, 2016. )

HON. MANUEL L. REAL
UNITED STATES DISTRICT JUDGE
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