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echnologies, Inc. v. XZERES Corporation

Mark A. Neubauer (73728)

Email: mneubauer@cfjblaw.com

CARLTON FIELDS JORDEN BURT, LLP

2000 Avenue of the Stars, Suite 530 North Tower
Los Angeles, Cdornia 90067-4707

Telephone: (310) 843-6300

Facsimile: (310) 843-6301

Attorneys for Defendant and _
Counterclaimant Xzeres Corporation

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CMI INTEGRATED Case No.: 2:15-cv-00805-RGFFMx
TECHNOLOGIES, INC., a California | Agsigned to Hon. R. Gary Klausner
Corporation,
Plaintiff, DISCOVERY MATTER
Magistrate Judge Frederick F. Mumm
VS.

JOINT STIPULATION AND
XZERES CORPORATION, a Nevada [PROPOSED] PROTECTIVE

Corporation, and DOES 1 to 25, ORDER RE: DISCOVERY
inclusive, MATTERS

Defendants.

AND RELATED CROSS-ACTION. |Complaint filed: February 4, 2015
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IT ISHEREBY STIPULATED AND AGRED, subject to Court order, by
and between Plaintiff CMI Integratesg@hnologies, Inc. and Defendant Xzereg
Corporation, by and through tihneespective counsel, as follows:

1. A.  PURPOSES AND LIMITATIONS
Discovery in this action is likely to involve production of confidential,

proprietary, or private information for which special protection from public
disclosure and from use for any purposiger than prosecuting this litigation ma
be warranted. Accordingly, the partiegdigy stipulate to and petition the Court
enter the following Stipulated Protectiveder. The parties ackwledge that this
Order does not confer biket protections on all dikisures or responses to
discovery and that the protection it afferilom public disclosure and use exter
only to the limited information or itemsdhare entitled toanfidential treatment
under the applicable legal principles. Tgeeties further acknoedge, as set fortl
in Section 12.3, below, that this Stip@dtProtective Order does not entitle the
to file confidential information under seal; Pilot Program — Instructions to
Attorneys Procedures For Filinghder Seal Documents (found at
http://court.cacd.uscourts.gov/CACDAheReq.nsf/0/20a99d8eb7044b3f8825]
006b081b?0OpenDocument) sets forth theepdures that must be followed and
standards that will be applied when a pageks permission from the court to f
material under seal.

B. GOODCAUSESTATEMENT
This action is likely to involve trade sets, customer and pricing lists an

other valuable research \a@dopment, commercial, fimzial, technical and/or
proprietary information for which speciptotection from public disclosure and
from use for any purpose other than prosiecuof this action is warranted. Sucl
confidential and proprietary materiaad information consist of, among other
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things, confidential business or finarlar@ormation, information regarding
confidential business practices, or otbenfidential research, development, or
commercial information (including informam implicating privacy rights of thirg
parties), information otherwise generaligavailable to the public, or which may
be privileged or otherwise protected frorsaosure under state or federal statt
court rules, case decisions, or common law. Accordingly, to expedite the flo
information, to facilitate the prompt rdaton of disputes over confidentiality of
discovery materials, to ageately protect information the parties are entitled t
keep confidential, to ensure that thetgs are permitted reasonable necessary
of such material in preparation for aimdthe conduct of trial, to address their
handling at the end of the litigation, and setlve ends of justice, a protective o
for such information is justified in this riar. It is the intent of the parties that
information will not be deginated as confidential foadtical reasons and that

nothing be so designated without a good faghef that it has been maintained |i

a confidential, non-public manner, an@té@ is good cause why it should not bg
part of the public record of this case.

2. DEFINITIONS
2.1 Action: The above refereed, pending federal law suit].

2.2 Challenging Party: a Party Mon-Party that challenges the

designation of information atems under this Order.
2.3 “CONFIDENTIAL” Information orltems: information (regardless {

how it is generated, stored or mainti or tangible things that qualify for
protection under Federal Rubé Civil Procedure 26(c), and as specified above
the Good Cause Statement.

2.4 Counsel: Outside Counsel ofdeed and House Counsel (as well g
their support staff).
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2.5 _Designating Party: a Party or NBarty that designates informatiof

items that it produces in disclosarer in responses to discovery as
“CONFIDENTIAL.”
2.6 Disclosure or Discovery Material: all items or information, regar(

of the medium or manner in which it is geaied, stored, or maintained (includi
among other things, testimony, transcripisd tangible things), that are produc
or generated in disclosures or resp® discovery in this matter.

2.7 Expert: a person with specializaibwledge or expegnce in a mattg
pertinent to the litigation who has been net¢a by a Party or its counsel to serv
as an expert witness or as@sultant in this Action.

2.8 House Counsel: attorneys who arglelyees of a party to this Actig

House Counsel does not include Outsideidsel of Record or any other outsid

counsel.
2.9 Non-Party: any natural personrtparship, corporation, associatio|
or other legal entity not named a Party to this action.

2.10 Outside Counsel of Recordktoaneys who are not employees of a
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party to this Action but are retained to represent or advise a party to this Action

and have appeared in this Action on bebéathat party or are affiliated with a I3
firm which has appeared on behalf chtlparty, and includes support staff.
2.11 _Party: any party toithAction, including all of its officers, directors

W

employees, consultants, retained expents, Outside Counsel of Record (and their

support staffs).
2.12 Producing Party: a Party or Non-Party that produces Disclosure

Discovery Material in this Action.
2.13 Professional Vendors: persamntities that provide litigation

support services (e.g., photocopying, videatgptranslating, preparing exhibits
demonstrations, and organizing, storingredrieving data in any form or mediuf
and their employees and subcontractors.
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2.14 Protected Material: any Discloswor Discovery Material that is
designated as “CONFIDENTIAL.”
2.15 Receiving Party: a Party thiateives Disclosure or Discovery

Material from a Producing Party.

3. SCOPE
The protections conferred by this@ilation and Order cover not only

Protected Material (as dagéd above), but also (1painformation copied or
extracted from Protected Material) @I copies, excerpts, summaries, or

compilations of Protected Materiah@ (3) any testimonygonversations, or
presentations by Parties or their Counsat thight reveal Protected Material. Ahy
use of Protected Material at trial shalld@verned by the orders of the trial judge.
This Order does not govern the ugd°rotected Material at trial.

4, DURATION
Even after final disposition of this litegion, the confidentiality obligationg

imposed by this Order shall remaindffect until a Designating Party agrees
otherwise in writing or a court order otiagse directs. Final disposition shall be
deemed to be the later of (1) dismissaalbtlaims and defenses in this Action,
with or without prejudice; and (2) fihaudgment herein after the completion and
exhaustion of all appeals, rehearings, nedsatrials, or reviews of this Action,
including the time limits for filing any mans or applications for extension of
time pursuant to applicable law.

5. DESIGNATING PROTECQED MATERIAL
5.1 Exercise of Restraint and CareDesignating Material for Protection.

Each Party or Non-Party that designatésrmation or itemgor protection under
this Order must take care to limit anychudesignation to specific material that

4

101901605.3




© 00 N o 0o b~ w N PP

N NN RN RN N NNMNDNRRPRR R R R R R
0o N o o0 M WON PP O O 0N OO WOWDN O

gualifies under the appropriate standailde Designating Party must designats
protection only those parts of materidbcuments, items, or oral or written
communications that qualify so that otlp®rtions of the material, documents,
items, or communications for which protection is not warranted are not swey
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinizedsignations are prohibited. Designati
that are shown to be clearly unjustifiedtibat have been rda for an improper
purpose (e.g., to unnecessarily encuntbercase development process or to
Impose unnecessary expenses and Imsrda other parties) may expose the
Designating Party to sanctions.

If it comes to a Designating Rg's attention that information or items tha
designated for protection do not qualify faotection, that Designating Party m
promptly notify all other Parties that itwathdrawing the inapplicable designati

5.2 Manner and Timing of Designatioisxcept as otherwise provided
this Order (see, e.g., secqgmaragraph of section 5.2(a) below), or as otherwis

b for
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stipulated or ordered, Disclosure or igery Material that qualifies for protection

under this Order must be clearly so desigddiefore the material is disclosed ¢
produced. Designation in conformayith this Order requires:

(@) for information in documentaform (e.g., paper or electroni
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Ratfix at a minimum, the legend
“CONFIDENTIAL” (hereinafter “CONFIDENIAL legend”), to each page that
contains protected material. If only a portmmportions of the material on a pag
gualifies for protection, the Producing Party also must clearly identify the
protected portion(s) (e.g., by making approriaarkings in the margins). A P3
or Non-Party that makes original doceints available for inspection need not
designate them for protection until aftbe inspecting Party has indicated whic
documents it would like copied and produced. During the inspection and bef

101901605.3

18

\J

rty

h
ore the




© 00 N o 0o b~ w N PP

N NN RN RN N NNMNDNRRPRR R R R R R
0o N o o0 M WON PP O O 0N OO WOWDN O

designation, all of the matal made available for inspection shall be deemed
“CONFIDENTIAL.” After the inspectingParty has identified the documents it
wants copied and produced, the Produ¢tagy must determine which docume
or portions thereof, qualify for protectiaimder this Order. Theiefore producin
the specified documents, the Produdiagty must affix the “CONFIDENTIAL
legend” to each page that contains Protected Material. If only a portion or pc
of the material on a page qualifies foofaction, the Producing Party also must
clearly identify the protected portion(s)de by making appropriate markings if
the margins).

(b) for testimony given in depiisns that the Designating Party
identify the Disclosure or Discovery Matakion the record, before the close of
deposition all protected testimony.

(c) forinformation produced imome form other than document
and for any other tangible items, thag fAroducing Party affix in a prominent
place on the exterior of the containercontainers in which the information is
stored the legend “CONFIDENTIAL.” If only a portion or portions of the
information warrants protection, the Prathg Party, to the extent practicable,
shall identify the protected portion(s).

5.3 Inadvertent Failures to Bignate. If timely corrected, an

inadvertent failure to degnate qualified informatioor items does not, standing
alone, waive the Designating Party’s righstxure protection under this Order
such material. Upon timely correctionaflesignation, the Receiving Party mu
make reasonable efforts to assure thatribeerial is treated in accordance with
provisions of this Order.
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6. CHALLENGING CONFIDENTIALITY DESIGNATIONS
6.1 _Timing of Challenges. Any Rg or Non-Partymay challenge a

designation of confidentiality at any tintleat is consistent with the Court’s
Scheduling Order.
6.2 Meet and Confer. The Challenging Party shall initiate the disput

resolution process under tal Rule 37.1 et seq,.

6.3 The burden of persuasion in auch challenge proceeding shall b
on the Designating Party. Frivolous chatlies, and those made for an impropsg
purpose (e.g., to harass or impose unresrgexpenses and burdens on other
parties) may expose the Challengingt?éo sanctions. Unless the Designating
Party has waived or withdrawn the ciolgntiality designation, all parties shall
continue to afford the maial in question the level of protection to which it is
entitled under the Producing Party’ssdmation until the Court rules on the
challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL
7.1 Basic Principles. A Receiving Pamay use Protected Material tha

disclosed or produced by another Partypypia Non-Party in connection with this
Action only for prosecuting, defending, attempting to settle this Action. Such
Protected Material may be disclosedyotd the categories of persons and unde
the conditions described in this Order. When the Action has been terminate(
Receiving Party must comply with tipeovisions of section 13 below (FINAL
DISPOSITION).

Protected Material must be storettlanaintained by a Receiving Party a
location and in a secure manner that ersstivat access is limited to the person
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unless
otherwise ordered by the court or permitted in writing by the Designating Pal
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Receiving Party may disclose amyormation or item designated
“CONFIDENTIAL” only to:
(@) the Receiving Party’s Outsi@®unsel of Record in this Actid

as well as employees of said Outside Ceun§Record to whom it is reasonably

necessary to disclose the information for this Action;

(b) the officers, directors, and employees (including House
Counsel) of the Receiving Party to whom disclosure is reasonably necessar
this Action;

(c) Experts (as defined in thidrder) of the Receiving Party to
whom disclosure is reasonably neces$aryhis Action and who have signed th
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff;

()  professional jury or trlaconsultants, mock jurors, and
Professional Vendors to whodmsclosure is reasonably necessary for this Acti
and who have signed the “Acknowledgrhand Agreement to Be Bound” (Exh
A);

(g) the author or recipi¢f a document containing the
information or a custodian or other pemswvho otherwise possessed or knew th
information;

(h)  during their depositions, witeges ,and attorneys for withess
in the Action to whom disclosure isasonably necessary provided: (1) the
deposing party requests that the witness sigrform attached as Exhibit 1 herg
and (2) they will not be permitted to keapy confidential infomation unless the
sign the “Acknowledgment and Agreemén Be Bound” (Exhibit A), unless
otherwise agreed by the Designating Yartordered by the court. Pages of
transcribed deposition testimp or exhibits to depositions that reveal Protecte
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Material may be separatebpund by the court reporter and may not be disclos
to anyone except as permitted under 8tipulated Protective Order; and

s5ed

(i) any mediator or settlement afér, and their supporting personnel,

mutually agreed upon by any of the jies engaged in settteent discussions.

8. PROTECTED MATERIAL SUBPOENEAD OR ORDERED PRODUCEL
IN OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigation

that compels disclosure of any infornmatior items designated in this Action as
“CONFIDENTIAL,” that Party must:

(@) promptly notify in writhg the Designating Party. Such
notification shall include a copy of the subpoena or court order;

(b)  promptly notify in writingthe party who caused the subpoel
or order to issue in the other litigation that some or all @tlaterial covered by
the subpoena or order is subject to thistective Order. Suahotification shall
include a copy of this Stipated Protective Order; and

(c) cooperate with spect to all reasonable procedures sought
pursued by the Designating Party whosetéuied Material may be affected.

If the Designating Party timely seeks a protective order, the Part
served with the subpoena or cooirtler shall not produce any information
designated in this action as “CONFIDEML” before a determination by the
court from which the subpoena or ordesued, unless the Party has obtained t
Designating Party’s permission. The Qpwting Party shall bear the burden ar
expense of seeking protection in that ¢aifnts confidential material and nothin
in these provisions should be construed as authorizing or encouraging a Re
Party in this Action to disobey avdul directive from another court.
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9. A NON-PARTY'S PROTECTED MAERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION
(@) The terms of this Order ampplicable to information produce
by a Non-Party in this Action and signated as “CONFIDENTIAL.” Such
information produced by Non-Parties ionmection with this litigation is protects

by the remedies and relief provided by tBider. Nothing in these provisions
should be construed as prohibitiagNon-Party from seeking additional
protections.

(b) Inthe event that a Paigyrequired, by a valid discovery
request, to produce a Non-Party’s confidential information in its possession,
the Party is subject to an agreemeithwhe Non-Party not to produce the Non-
Party’s confidential information, then the Party shall:

(1) promptlynotify in writing the Requesting Party and th
Non-Party that some or all of thf@nmation requested is subject to a
confidentiality agreemeémwith a Non-Party;

(2) promptly provide the Non-Party with a copy of the
Stipulated Protective Order in this Actidhge relevant discovery request(s), an
reasonably specific descriptiontbie information requested; and

(3) make the information requested available for inspectig
the Non-Party, if requested.

(c) If the Non-Party fails to seek a protective order from this c
within 14 days of receiving the notiemd accompanying information, the
Receiving Party may produce the Non-artonfidential infemation responsivs
to the discovery request. If the Nonraimely seeks a protective order, the
Receiving Party shall not produce any infatman in its possession or control th
is subject to the confidentiality agm@ment with the Non-Party before a
determination by the court. Absent a daander to the contrary, the Non-Party

10
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shall bear the burden and expenseeeking protection in this court of its
Protected Material.

10. UNAUTHORIZED DISCLOSURE OFPROTECTED MATERIAL
If a Receiving Party learns that, madvertence or otherwise, it has

disclosed Protected Material to any persoin any circumstance not authorized
under this Stipulated Protective Ordiire Receiving Party nsti immediately (a)
notify in writing the Designating Party oféhlunauthorized disclosures, (b) use |ts

best efforts to retrieve all unauthorizempees of the Protected Material, (c) inform

the person or persons to whom unauthoritisdlosures were made of all the terms
of this Order, and (d) request such person or persons to execute the
“Acknowledgment and Agreemettd Be Bound” that is atched hereto as Exhihit
A.

11. INADVERTENT PRODUCTION ORPRIVILEGED OR OTHERWISE
PROTECTED MATERIAL
When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is seddj to a claim of privilege or other

protection, the obligations of the ReceaigiParties are those set forth in Federa
Rule of Civil Procedure 26(b)(5)(B). Thmovision is not intended to modify
whatever procedure may be establishednre-discovery order that provides fof

174

production without prior privilege reviewursuant to Federal Rule of Evidence
502(d) and (e), insofar as the parties remtlagreement on the effect of disclogure
of a communication or information coverby the attorney-client privilege or
work product protection, the parties ynacorporate their agreement in the
stipulated protective ordsubmitted to the court.

11
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12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing in this Order abridges the right of any

person to seek its modification by the Court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of th

Protective Order no Party waives any righdatherwise would have to object to
disclosing or producing any informati or item on any ground not addressed |

this Stipulated Protective Order. Similgrho Party waives any right to object an

any ground to use in evidence of anytlod material coverkby this Protective
Order.

12.3 Filing Protected Material. A Parthat seeks to file under seal any
Protected Material must cotypwith the Pilot Program — Instructions to Attorné
Procedures For Filing Under Seal Docunsefdund at: http://court.cacd.uscour
gov/CACD/JudgeReq.nsf/0/20a99d8eb 702i882579f5006b081b?OpenDocur
t. Protected Material may only be fileinder seal pursuant to a court order
authorizing the sealing of the specific tacted Material at issue. If a Party's
request to file Protected Material undeal is denied by the court, then the
Receiving Party may file the informatiamthe public record unless otherwise
instructed by the court.

13. FINAL DISPOSITION
After the final disposition of this Action, as defined in paragraph 4, witk

60 days of a written request by the DestgmpParty, each Receiving Party mug
return all Protected Material to the Prathg Party or destroy such material. As
used in this subdivision, “all Protectdthterial” includes all copies, abstracts,

compilations, summaries, and any other fatmeproducing or capturing any of
Protected Material. WhetherelProtected Material is returned or destroyed, th
Receiving Party must submit a written cectiion to the Producing Party (and,
not the same person or entity, to thesigaating Party) by the 60 day deadline

12
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(1) identifies (by category, where appropejgall the Protected Material that wa
returned or destroyed and (2) affirms ttied Receiving Party has not retained :
copies, abstracts, comgdilans, summaries or any other format reproducing or
capturing any of the Protected Materidbtwithstanding this provision, Counse
are entitled to retain an archival coplyall pleadings, motion papers, trial,

deposition, and hearing transcriptgdémemoranda, cospondence, depositiof
and trial exhibits, expert reports, attorregrk product, andansultant and expel

ANy

— =

work product, even if such materials cantProtected Material. Any such archival

copies that contain or constitute ProgetMaterial remain subject to this
Protective Order as set forin Section 4 (DURATION).

14.  Any violation of this Ordemay be punished by any and all
appropriate measures including, withéotitation, contempt proceedings and/g
monetary sanctions.

IT IS SO STIPULATED, THROUG COUNSEL OF RECORD.

FOR GOOD CAUSE SHOWNT IS SO ORDERED.

DATED: October 8, 2015

/S/ FREDERICK F. MUMM
The Honorable Frederick F. Mumm
United States Magistrate Judge

13
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full adds], declare under penalty of perju

that | have read in its entirety and undansl the Stipulated Protective Order th
was issued by the United States Distriou@ for the Central District of Californ
on [date] in the case of CMI Integrated Technologies, Inc. v.

Xzeres Corporation, Case No. 2:15-cv-00805-RGK-FFM.agree to comply with
and to be bound by all therms of this Stipulated Protective Order and |
understand and acknowledge that failtrso comply could expose me to

sanctions and punishment in the natureasftempt. | solemnly promise that | wjll

not disclose in any manner amfjormation or item that is subject to this Stipule
Protective Order to any person or enaicept in strict compliance with the
provisions of this Order.

| further agree to submit to the jurisdiction of the United States
District Court for the Central District @dEalifornia for the purpose of enforcing 1
terms of this Stipulated Protective Ordeven if such enfeement proceedings
occur after termination of thaction. | hereby appoint
[printywe full name] of

Yy
At
a

ited

he

[print or type full address and telephameémber] as my California agent for
service of process in connection withstaction or any proceedings related to
enforcement of this Stipated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:

14
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