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ORDER GRANTING PLAINTIFF'S MO TION TO REMAND [10] AND
VACATING REMOVING DEFENDANT S’ MOTION TO DISMISS [15]

l. INTRODUCTION

Pending before the Court is a MotionRemand filed by Plaintiff Home Safety
Association of America, LLC (“Plaintiff”).(Dkt. No. 10.) After considering the papers
filed in support of and in opposition to threstant motion, the Court deems this matter
appropriate for decision without oral argument of counSeleFed. R. Civ. P. 78; C.D.
Cal. L.R. 7-15. For th#ollowing reasons, the CouBRANTS Plaintiff’'s motion and
herebyREMANDS this case to the Superior Court@dlifornia, County of Los Angeles,
Central District. The Motion to Dismis#ed by the two removing defendants, (Dkt. No.
15), which is not set for a hearing until May 4, 2015, is hexéd@ATED as moot.

.  FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff sells repair ad replacement benefit prograrfor home appliances.
(Compl. § 1.) According to the Complaifiaintiff entered into an agreement with
Defendant Universal Administrators Sexes, Inc. (“Universal”) and its owner,
Defendant Jack Wainwright (“Wainwright"under which these defendants agreed to
provide claim administration services for Pk#i’'s customers. (Compl. § 1, Ex. A.)
Plaintiff alleges that Universal and Waingint breached the agreement by collecting
payments for unrendered semsc (Compl. 1 2.) Plaintiff further alleges that these
defendants misappropriated itade secrets, including custontists, sales strategies, and
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marketing methods, and divulged this infation to various third parties, including
Plaintiff's direct competitor, Defenda®eptic Protection Plan, LLC (“Septic”).
(Compl. 1 2.) Bagkon these allegations, Plaintiff bgs state law claims for breach of
contract, breach of the implied covenangobd faith and fair déiag, misappropriation
of trade secrets under Califoanaw, trade libel, intentionahterference with contractual
relations, violations of California’s Unfa@ompetition Law (“UCL"), Cal. Bus. & Prof.
Code § 1720t seq, civil conspiracy, and injunctevrelief. (Compl. 11 22—-80.)

Plaintiff initiated this lawsuit in the Supger Court of California, County of Los
Angeles on December 31, 2014. (Dkt. M9. Defendants Universal and Wainwright
(collectively, “Removing DEendants”) filed a Notice dRemoval with this Court on
February 5, 2015. (Dkt. No. 1.) The Natiof Removal invokes this Court’s diversity
jurisdiction under 28 U.&. § 1332(a)(1). JeeRemoval 1 5.)

On February 24, 2015, Plaintiff filed tiwstant Motion to Remand. (Dkt. No. 10.)
Plaintiff objects to the propriety of this matter’'s removal on two grounds. First, Plaintiff
asserts that the removal was procedurallgroper because Septic did not join in or
consent. Second, Plaintiff argues that theaeal is substantively defective because the
amount in controversy in this case does not exceed the requistigtional minimum.
Removing Defendants opposed Rtdf's motion, (Dkt. No. 22), and Plaintiff timely
replied, (Dkt. No. 24).

[ll.  LEGAL STANDARD

Federal courts are courts of limited juittbn. They possess original jurisdiction
only as authorized by the Constitution and federal statee, e.gKokkonen v.
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994). Original jurisdiction may be
established pursuant to 28 U.S.C. § 1332dé&t § 1332, a federal district court has
“original jurisdiction of all civil actions ware the matter in comversy exceeds the sum
or value of $75,000, exclusive of interest aodts,” and the dispute is between “citizens
of different states.”ld. § 1332(a)(1).

Under 28 U.S.C. § 1441, a ciattion may be removed toghlistrict court only if
the plaintiff could have originally filed thection in federal court28 U.S.C. § 1441(a).
This means removal is proper only if the dettcourt has original jurisdiction over the
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issues alleged in the state court complaftremoving defendant must also comply with
certain procedural requirements as setfort28 U.S.C. § 1446. Among these is the
requirement that “all defendantro have been properly join@hd served must join in
or consent to the removal ofgfaction.” 28 U.S.C. § 1446(b)(2)(A9ee also Hewitt v.
City of Stanton798 F.2d 1230, 1232 (9th Cir. 19863l defendants must join in a
removal petition with the exception of nomipalrties”). Parties who have not been
properly served need not join in or consent to remokatrich v. Touch Ross & G846
F.2d 1190, 1193 n.1 (9th Cir. 1988) (citiBglveson v. W. States Bankcard Asg31

F.2d 1423, 1429 (9th Cir. 1984) (“©aircuit rule is that a party not served need not be
joined; the defendants summonsed can remove by themselgepé)jceded by statute
on other grounds28 U.S.C. § 1441(e), Pub. No. 99-336, 8§ 3(b), 100 Stat. 6334
explained in Etheridge v. Harbor House Re861 F.2d 1389, 1392 n.3 (9thr(C1988)).

“Where fewer than all the defendantwvégoined in a removal action, the
removing party has the burden under section 1a)46(explain affirmatively the absence
of any co-defendants in the notice for removarize Frize, Inc. v. Matrix (U.S.) Inc.
167 F.3d 1261, 1266 (9th Cir. 1998)perceded by statute on other groyrZ&U.S.C.
8 1453(b), Pub. L. 109-2, 119 Statag,explained in Abregdbrego v. The Dow Chem.
Co., 443 F.3d 676, 681—-82 (9th Cir. 2006).isTparticular burden stems from a
removing party’s general burden of demstrating that removal is propeEmrich, 846
F.2d at 1195 (“The burden of establishing federal jurisdiction is upon the party seeking
removal”). In determining whether remowala given case is proper, a court should
“strictly construe the removal statute against removal jurisdicti@als vMiles, Inc,
980 F.2d 564, 566 (9th Cir. 1992). “Federal jurisdiction must be rejected if there is any
doubt as to the right of removal in the first instandel.” The removing party therefore
bears a heavy burden to rebut the presumption against rengsaid.

IV. DISCUSSION

Plaintiff argues that removal was improp&d requests that the Court remand this
case for two reasons. First, Plaintiff assdréd the removal was procedurally defective
under 8 1446 because Septic wasperly served prior to the removal but did not join in
or consent to it. (Mot. to Remand®t6.) Second, Plaintiff avers that Removing
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Defendants have not satisfidteir burden of demonstrating that the amount in
controversy exceeds $75,000d. @t 6—7.) The Court will addse each argument in turn.

A. Whether Septic Was RequiredTo Consent To Removal

As indicated above, all properly joinadd served defendants must consent to
removal. See28 U.S.C. § 1446(b)(2)(A). The partiggoear to agree that Septic is a
properly joined defendant. But the partiegorously dispute whether Plaintiff properly
served Septic prior to this matter's remov@he Notice of Removal states that “[i]t is
the understanding of Dafdants [Universal] and Wainwrigkttat Defendant Septic has
not yet been served with the ComplainfRemoval { 2.) Plaintiff disputes this
allegation and proffers evidence that it maigecopy of the Summons and Complaint to
Septic’s registered agent on January 6, 2015. (Decl. of Michelle Eshaghian in Supp. of
Mot. to Remand (“Eshaghian Decl.”) 1 2-3, Ex. A.)

A district court should consider stdéev when determining whether a defendant
has been properly served for purposes of remdvaé Destfino v. Reiswi§30 F.3d 952,
957 (9th Cir. 2011) (looking to California staaw to determine whether service was
proper). Initially, the partiedisagree as to the propeatgt law governing service of
process on Septic. RemoviBgfendants point to CaliforaiCode of Civil Procedure
section 415.30, which governgsiee of process by malil.Plaintiff asserts that it
perfected service under section 415.40, Wigjoverns process on persons outside the
State of Californid. Under section 415.40, “[a] sumons may be served on a person
outside [California] in any manner providby this article or by sending a copy of the

! Section 415.30 provides that “[aJremons may be served by mailm@svided in this section. A copy
of the summons and of the complaint shall be mabgdifst-class mail or airmail, postage prepaid) to
the person to be served, together with two copig¢le notice and acknowledgment provided for in
subdivision (b) and a return envelope, pgstprepaid, addressed to the send&eeCal. Civ. Proc.

Code § 415.30(a). Service made pursuant to guso “is deemed complets the date a written
acknowledgement of receipt of summons is execiftedch acknowledgement thereafter is returned to
the sender.”ld. § 415.30(c). Plaintiff concedes thatp8e did not return a signed written
acknowledgement.SgeMot. to Remand at 4.)

2 All references to “section” are to the Califor@ade of Civil Proceduranless otherwise specified.
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summons and of the complaint to the persobe served by first-class mail, postage
prepaid, requiring a return receiptSeeCal. Civ. ProcCode § 415.40.

Septic is a limited liability company whosdemember is a citizen of the State of
Florida. SeeCompl.  6see alsdkt. No. 20-1.) Because Septic is located in and a
citizen of Florida, section 415.40 governs tfuestion of whether Plaintiff perfected
service of process. Under seat415.40, “[s]ervice of a snmons by this form of mail is
deemed complete on the 10th day after sualling.” Cal. Civ.Proc. Code § 415.40.
Where a party serves a defendant by mail @msto section 415.40, “proof of service
shall include evidence satisfactory to tloeit establishing actual delivery to the person
to be served, by a signed retueteipt or other evidenceld. 8§ 417.20.

Section 416.40 sets forth the “persorm&oserved” when the defendant is an
unincorporated associatioVith respect to limited liabty companies like Septic, the
person to be served includeg therson designated for service of process, “the president
or other head of the association, a vice idegst, a secretary or assistant secretary, a
treasurer or assistant treasurer, a gémeaaager, or a person authorized by the
association to receive service of proceds.’8 416.40(b). The comments to section
416.40 make clear that “[t]he list of persomho may be servdths been expanded to
follow more closely the rules goveng service on a corporationld.

With these principles in mind, the Cotutns to the case at hand. Plaintiff has
proffered evidence that its attorney mailddathe required service documents via first-
class certified mail, postagegpaid, return receipt requested, on January 6, 2015, to the
address and person designated guiSe registered agentSéeEshaghian Decl. § 2-3,
Ex. A; see alsdecl. of Michelle Eshaghian in Supp. of Reply (“Eshaghian Reply
Decl.”) 11 2-3, Ex. C.) Plaintiff has alpooffered evidence that the documents were
delivered to this address on January 12, 2@i%;42 p.m., and that an individual “M.
Smiley” signed to verify receipt of thdocuments. (Eshaghian Decl. Ex. B.)

Removing Defendants first argue thatveee on Septic was improper because
Septic did not execute or return to Ptdfra signed acknowledgement of its receipt of
service. (Opp’n at 3.) This argument igpposite, however, becau$e rule requiring a
written acknowledgement applies when a glffidirects service pursuant to section
415.30. SeeCal. Civ. Proc. Code § 415.30(dpecause Septic is an out-of-state
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defendant, section 415.40 governs, andghdion contains no such rul8ee generally

id. 8§ 415.40. Rather, section 415.40 provides that service is complete ten days after
mailing a copy of the summonadcomplaint “to the person twe served by first-class

mail, postage prepaid, requiring a return receipd.” Plaintiff's evidence demonstrates
that it directed service of thappropriate documents to Septicggjistered agent, who is a
proper “person to be served” under section 4Q6via first-class certified mail, postage
prepaid, return receipt requested, on January 6, 2@déeEghaghian Decl. {§ 2-3, Ex.

A; see alsd&Eshaghian Reply Decl. 11 2-3, Ex. C.) Accordingly, service on Septic would
be deemed complete atJanuary 16, 2015.

Removing Defendants next challenge Plafistiproof of service. (Opp’n at 3—4.)
Specifically, Removing Defendants point to the fiett Septic’s registered agent, Jon D.
Blakesberg (“Mr. Blakesberg”), did not sign tregurn receipt. Rathgethe return receipt
bears the signature of “M. Smiley.'SéeEshaghian Decl. Ex. B.) Plaintiff does not
dispute that Mr. Blakesberg, nthl. Smiley,” serves as Sép’s registered agent.See
Eshaghian Reply Decl. Ex. A.) But Plaintifigaies that the return receipt is nevertheless
satisfactory evidence of proper service ontBeplo support this argument, Plaintiff
proffers evidence that it addressed the Somsrand Complaint to Mr. Blakesberg as
Septic’s registered agent, and that it maileslservice documents to the address listed in
Septic’s corporate filings for sace on its registered agentSdeEshaghian Decl. 1 2—

3; see alsd&shaghian Reply Decl. 11 2—-3, Ex. A.)aintiff also offers evidence that an
individual named Maria Smiley (“Ms. Smileyserves as the office manager for Mr.
Blakesberg’s accounting and consulting businasd,that this busess address matches
the address designated for service on Mr. Bladgsas Septic’s registered agerged
Eshaghian Reply Decl. Exs. A, B.) FinalBlaintiff's evidence shows that the address
on the return receipt signed by “M. Smiley” ttlaes Mr. Blakesberg’s business address.
(SeeEshaghian Decl. Ex. B.)

As an initial matter, the @urt reiterates that Removimgefendants bear the burden
of establishing that Septic was not propesdyved prior to this matter’s removal on
February 5, 2015See Prize Frize, Inc167 F.3d at 126&ee also Emrich846 F.2d at
1195. Under the applicable state law, prob$ervice on Septic requires “evidence
satisfactory to the court establishing actual delivery to the person to be served, by a
signed return receimir other evidencé Cal. Civ. Proc. ©de § 417.20 (emphasis
added). Because it is undisputed that Blakesberg did not sign the return receipt
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indicating service on January 12, 2015, the digpesnquiry is whether the signature of
“M. Smiley” constitutes satisfactory evidenit®t Mr. Blakesberg actually received the
service documents.

The California Court of Appeal’s decision@ruz v. Fagor America, Inc146 Cal.
App. 4th 488 (2007) is instructive TheCruz court faced the issue of whether the
plaintiff had satisfied the statutory requmrents for serving an out-of-state corporate
defendant by mail. The plaiff addressed and mailéde summons and complaint,
return receipt requested, to the defendanesident at the address listed for service of
process.Seel46 Cal. App. 4th at 868. Althoughetlllefendant’s president did not sign
the return receipt, the plaintiff proffered egitte that the individual who did sign was an
employee of the defendant who reguladgeived mail on the company’s behdl. at
869. The defendant also falléo offer rebuttal evidence suggesting that the employee
was not in fact authorized to accept nmailthe company or the president’s behddf. at
869—70. TheCruzcourt went on to explain,

Barriga’s [the president] statemenatine did not receive the summons and
complaint does not establish that service of process was invalid. Barriga had
constructive knowledge of the existenof the action, and of the summons
and complaint, once an individualtharized to recee corporate malil
acknowledged service. To hold othemvisould be to ignore the realities of
corporate life, in which the duty to sign for mail received often resides with
a designated mail room empk®, a receptionist, a secrgtaor an assistant.

A plaintiff who has provided evidence that a person authorized to receive
mail on behalf of a corporation in fagaeived an item that was mailed to an
officer of the corporation should not held responsible for any failure on
the part of the corporate defendant fieeively distribute that mail.

Id. at 870. Because the plaintiff correcllgldressed the summons and complaint to the
defendant’s president—a person authorittececeive service of process on the

% TheCruz decision involved service by mail on an-ofitstate corporation under section 415.40 and
addressed the issue of whether there was sufficieof pf service on a proper épson to be served.”
Because the comments to section 416.40 indicate thisttloé “persons to be served” with respect to
unincorporated associations “has been expandididéav more closely the les governing service on a
corporation,”seeCal. Civ. Proc. Code § 416.40, the Court will loolCiwz for guidance.
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defendant’s behalf—and because the plaiptifivided evidence that the documents were
received by an employee who regulaaticepted mail on the defendant and the
president’s behalf, th€ruzcourt concluded that the statutory requirements for service of
process were met, and that satisfacwmnglence of proof ofervice existedld.

The circumstances @ruzare similar to those involvead this case. Like the
plaintiff in Cruz, here Plaintiff mailed and addressed the service documents to a proper
“person to be served.CruZs reasoning suggests that if Ms. Smiley regularly accepts
mail on Mr. Blakesberg’s behalf, her signatarethe return receipt is sufficient to show
actual delivery to Mr. Blakesberg under 8tandard set forth in section 417.20.
Although Plaintiff has not provided evidenicethe form of a declaration or otherwise
that Ms. Smiley does in fact regularlycapt mail on Mr. Blakesberg’s behalf, it is
reasonable to infer as much given the faat e serves as the office manager for his
company, whose business agll corresponds with thddress listed in Septic’'s
corporate filings for service on its registeagkent. Accordingly, Ms. Smiley’s signature
appears to be satisfactory evidencactial delivery on January 12, 2015.

Unlike the case il€ruz, however, where the defenddailed to offer any rebuttal
evidence, here Removing Defentiahave proffered the deddion of their counsel, who
states that she spoke with Septic’s counlsaik D. Luks (“Mr. luks”), two days before
filing the Notice of Removal, and that Mr. Lukespresented that Septic had not yet been
served. $eeDecl. of Michelle Tupper in Supp. of Opp’n (“Tupper Decl.”) § 3.) To
complicate the matter further, Plaintiff ha®ffered contradictory evidence suggesting
that Mr. Luks represented i3 counsel that Septic haddn properly served. To that
end, Plaintiff's counsel has provided a deat@n stating that he also spoke with Mr.
Luks, during which conversation Mr. Lukskamowledged that Septic had been served.
(SeeDecl. of Maurice Pessah in Supp. of tvim Remand (“PeskaDecl.”) | 3.)

The Court is mindful that Mr. Pessah'saliaration indicates the conversation with
Mr. Luks occurred on Februafy8, 2015, nearly two weeks after the filing of the Notice
of Removal. $ee id. On the one hand, Mr. Pessatiéxlaration could be read to
indicate that Septic was served sometimer @ifte removal but before February 18, 2015.
But because the evidence sagts Plaintiff directed service on only one occasion, Mr.
Pessah’s declaration could just as reasonabiead as an admission that Septic was
served on the January 12, 201%eda@flected on the returnaeipt. Because neither party
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has proffered a declaration fmoMr. Luks, and because bothrpas rely on contradictory
hearsay statements, the Court will not find ocxeding of Mr. Pessah’s declaration to be
more reasonable than another, or one padgtdaration to be moreredible than the
other party’s.

As a final matter, the Court notes that Plaintiff has also offered evidence that
Removing Defendants sought Septic’s conseiot po removal, and #it Septic expressly
withheld consent. SeePessah Decl. Ex. A.) Removibgfendants do not dispute this
evidence. $ee generallPpp’n.) The Court recognizesatha district court may allow
removing parties to cure a defect regagdiinanimous consent prior to the entry of
judgment. See Destfino630 F.3d at 956-57 (“All defendantvho have been properly
served in the action must join a petition for oyal. If this is not true when the notice of
removal is filed, the district court may aNldhe removing defendants to cure the defect
by obtaining joinder of all defendants priorthe entry of judgment.” (internal citations
and alterations omitted).). Given Septiptsition and prior refusal to consent to
removal, the Court declines to exercisdliscretion to permit Removing Defendants to
attempt to obtain Septic’s consent now.

In light of the contradictory evidencegarding whether $8c was properly
served prior to removal, the Court finidst the removal was procedurally improper
under 8 1446(b)(2)(A). Removirigefendants bear the burden of establishing that Septic
was not properly served before February 5, 2015. Because the evidence suggests that it i
just as likely Septic was properly seneslit is Septic was not, Removing Defendants
have failed to satisfy this burden. Remandpgropriate on this basis. That Septic
expressly withheld its consent to rembfeather supports this conclusioisee
Cardroom Int’l LLC v. ScheinberdNo. CV 12-02870 MMM, 2012 WL 2263330, at *7
(C.D. Cal. June 18, 2012) (remanding the emlsere one defendanxgressly refused to
consent to removal and the parties profferedtradictory evidence as to whether the
defendant was propgrkerved).

B. Whether Removing Defendats Have Shown By A Preponderance Of The
Evidence That The Amount inControversy Exceeds $75,000

As discussed in detail above, Removindgddelants have failed to satisfy their
burden of establishing that Septic’s conseas not required to properly remove this case
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under 28 U.S.C. 88 1441 and 1446. aksadditional basis for its decision that this case
must be remanded, the Court also finddg Removing Defendants vefailed to satisfy
their burden with respect to the amount in controversy.

When a defendant removes a complairfeteral court, the defendant’s burden
with respect to the amount in controversy varies depending on the circumstances.
Guglielmino v. McKee FoodsSorp., 506 F.3d 696, 699 (9th Cir. 2007). Where, as is the
case here, the plaintiff does not plead a speaifiount in controversy and it is therefore
“unclear or ambiguous from the face of [tisédte-court complaint whether the requisite
amount in controversy is plead,” the applieattandard is by a preponderance of the
evidence.ld. This requires the defendant to oféaidence establishinpat it is more
likely than not that the amount in contros exceeds $75,000, exclusive of costs and
interest. Id. (citing Sanchez v. Monumental Life Ins. Ci02 F.3d 398, 404 (9th Cir.
1996)). In considering whether the removinfedeant has satisfied its burden, the court
“may consider facts in the removal petitiorSinger v. State Farm Mut. Auto. Ins. Co.
116 F.3d 373, 377 (9th Cir. 1997).

Plaintiff's Complaint does not demaadspecific amount of damagesSeg
generallyCompl.) In their Notice of RemolydRemoving Defendants assert that the
amount in controversy is satisfied becaudaifiiff seeks unlimited damages, including
unspecified monetary damages, incidenital eonsequential damaggunitive damages,
costs of the suit, and attorneys’ fees” oreigght claims for relief. (Removal § 14.)
Removing Defendants contend that theye met the “more likely than not”
preponderance of the evidence standesed on the following calculation regarding
Plaintiff's contract damages.

The Complaint alleges that Plaintiffdiéhousands” of customers for whom
Universal was obligated to @vide claim administrative sapes. (Compl.  16.) The
Complaint also includes an addendum togadies’ contract setting forth the various
warranties Plaintiff offers to its customess, well as the net profit on those warranties
after deducting Universal’'s administration costSedCompl. Ex. A.) Removing
Defendants hypothesize that “thousands” indisatt least 2,000 customers, and that
based upon the lowest annual net profit assediaith any warranty plan and the time
remaining on the parties’ contract, Plaintif€sntract damages could exceed $156,000.
(SeeOpp’n at 2, 7-8.)
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In its Reply, Plaintiff counters thatibusands” could suggekt001 customers,
and that the lowest annual net profit associatighd any warranty plan is in fact $2.40,
not $3.00 as Removing Defendants’ calculaisaumes. The Court’s review of the
addendum confirms that $2.40 is the lowest annual net profit. Using Plaintiff's figures,
Plaintiff's contract damages would amount to $62,462.8&eReply at 6—7.)

As Plaintiff argues, neither calculation is ragrobable than the other at this stage
of the proceedings. And assuming Plaintiffadculation to be true, Plaintiff's contract
damages would not satisfy the amount in contreye The Court is mindful that Plaintiff
has asserted other claims dras requested punitive damages and attorneys’ fees, all of
which the Court must consider in determinwgether it is more likely than not that the
amount in controversy in this case exceeds $75,000. Nevertheless, given the fact that
Removing Defendants have radfered the Court evidence damages figures in cases
involving similar facts and claimssée generallNotice of Removal), the Court finds
that they have failed to satisfy their bund#f demonstrating by a preponderance of the
evidence that the amount in controversgeeds the jurisdictional minimum.

V. CONCLUSION

For the foregoing reasons, Plaintiff's Motion to Reman@RANTED, and the
hearing on this motion set for April 6, 2015, at 1:30 p.m., is hev&§yATED . This
case is accordingiREMANDED to the Superior Court of California, County of Los
Angeles, Central District. Removing Defenti& pending Motion to Dismiss, which is
set for a hearing on May 4, 2015, at 1:30 p.m., is hevé?d(yATED as moot.

IT IS SO ORDERED.

Initials of

Preparer rf
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