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l. INTRODUCTION

Plaintiff Osama Ahmed Fahmy filed this action on February 18, 2015, against Live
Nation Entertainment, Inc. (“defendant”‘tvive Nation”) and Does 1 through 10. The
gravamen of the complaint is that defemidiaas infringed plaintiff’'s public performance
rights in a copyrighted musical composition entitédtbsara, Khosardy sponsoring
and promoting concerts at which rapper Jay-Z performed theBigrigympin’, which
contains an unauthorized samplektiosara, Khosara Plaintiff alleges claims for (1)
direct copyright infringement, (2) contributory copyright infringement, and (3) vicarious
copyright infringement._See generapmpl.

On April 16, 2015, defendant filed a motitmdismiss the complaint for failure to
state a claim or, in the alteative, to stay the action pending resolution of a related case
also involving the alleged infringementikhosara, Khosardy Big Pimpiri. Dkt. No.

15. Plaintiff filed an opposition on May 11, 201Bkt. No. 21. Defendant filed a reply

on May 26, 2015. Dkt. No. 22. On June&815, the Court held a hearing on the matter,

at which counsel for both parties appeaaad argued. Having considered the parties’
arguments, and for the reasons stated befmhirmopen court, the Court grants in parts

and denies in part the motion to dismiss, and denies the motion to stay without prejudice
to its being renewed after the pleadings hawsed and the timeline of the related case is
more certain.
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. BACKGROUND

A. Allegations of the Complaint

For purposes of the motion to dismiss, the Court assumes the truth of the
allegations of the complaint, summarizeddmws. Plaintiff is the nephew and heir of
the late Baligh Hamdy (“Hamdy”), an Egyptianusic composer. Compl. § 3. In 1957,
Hamdy authored an original musical composition entilbdsara, Khosarald. § 7. In
1960, a copyright in Hamdy’s name fdhosara, Khosaravas registered under Egyptian
law. Id.q 10. Hamdy retained full copyright ownership of Kiesara, Khosara
composition until his death in 1993, when that ownership passed to his three siblings. Id.
19 11-12. Since December 2002, plaintiffl @ther Hamdy heirs have owned the
copyright. _Id.71 12. Plaintiff “holds a general power of attorney to act on behalf of” the
other co-owners, |dAlthough theKhosara, Khosara&opyright has been licensed over
the years, plaintiff alleges that his copyrigmtnership “is valid and subsisting, and has
been in full force and effect at all times material to this action.y 4.

In 1999, music producer Timothy Mosley, also known as Timbaland (“Mosley”),
came into possession of a recordindgbbsara, Khosarald. { 17. Shortly thereatfter,
Mosley and popular rapper Shawn Cartespdnown as Jay-Z (“Jay-Z") created and
recorded the rap song entitlBdy Pimpin’, which incorporates a significant portion of
Khosara, Khosaras its recurring “hook.”_Idff 18-19.Big Pimpin’was first released
in December 1999, and has subsequeapjyeared on other Jay-Z albums and
collaborations._Id] 21. Plaintiff contends that the song “is an unauthorized derivative
work that infringes upon thiehosara, Khosaraopyright.” Id.{ 20.

Defendant Live Nation is one of the lasj sponsors, producers, and promoters of
live musical concerts in the world. _Ifl.22. It owns, operates, has exclusive booking
rights for, or has an equity intere@stover a hundred performance venues. IfdApril
2008, defendant entered into an agreemaetht Jay-Z and affiliated entities, pursuant to
which defendant agreed to “sponsor, praadacilitate, and/or finance Jay-Z'’s live
concerts and tours for the next ten years.”{Id3. Since entering into this agreement,
defendant “has sponsored and promoted Jay-Z and his tours and performances, sold Jay-
Z concert tickets and merchandise, and assist organizing and producing Jay-Z tours

and concerts.”_|Idf 24.
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Jay-Z has “performeBig Pimpin’, or a variation thereof, at every single one of his
concerts from 2008 to the present.” J27. AdditionallyBig Pimpin’“has been
mentioned regularly in concert reviews as one of the songs Jay-Z had performed,” and in
“concert previews as one of the sodgy-Z was expected to perform.” Ki29.
According to plaintiff, “the hope anekpectation that Jay-Z would perfoBig Pimpin’
drew a significant percentage of attendees to the concerts, thereby increasing
[defendant’s] profit.” _1d.f 62. Plaintiff asserts that these public performances infringe
his copyright inrKhosara, Khosara Id. § 36.

Defendant owned or had exclusive bookirghts at one or more of the venues at
which Jay-Z performe8ig Pimpir. Id. { 28. Plaintiff alleges that defendant “has
profited substantially from Jay-Z's performance8a Pimpin’, including, but not
limited to, profits from ticket sales, merchaseli parking, concessis, and other revenue
streams.”_IdY 31. Plaintiff also alleges thatfdadant at all relevant times “knew that
Big Pimpin’infringed upon th&hosara, Khosar@opyright,” and “had an expectation
that Jay-Z would perforrBig Pimpin’” at his concerts, but nevertheless “continued to
sponsor, promote, and facilitate Jay-Z's performances of the infringing work{Y B,

40. Plaintiff contends that defendant “prded substantial and integral assistance to the
public performances dig Pimpin’, including but not limited to ticketing and
promotional services,” and never attempted to “stop or mitigate Jay-Z’s infringement,”
but rather “enabled, induced, caused, andédmtributed” to that infringement. 1§

49-51. Finally, plaintiff alleges that defendathtad certain rights to supervise and/or
control the planning, promotion and/or exegen of Jay-Z’'s concert performances,” and
“participated extensively in” the same. f{] 59-60.

B. The Related Jay-ZAction

On August 31, 2007, plaintiff Fahmy filed suit against Jay-Z, Mosley, and a host of
other defendants not including Live Natiohhat action, which also involves alleged
infringement ofKhosara, Khosardy Big Pimpin’and related works, is styled Fahmy v.
Jay-Z, et al.No. 2:07-cv-05715-CAS-PIJWX.D. Cal. filed Aug. 31, 2007). That case,
hereinafter referred to as the “JayAgtion,” is currently set for trial on October 13,

2015.
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[l. MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM
A. Legal Standard

A motion pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the legal
sufficiency of the claims asged in a complaint. Under this Rule, a district court
properly dismisses a claim if “there is a ‘lagka cognizable legal theory or the absence
of sufficient facts alleged under a cognizdelgal theory.” ” _Conservation Force v.
Salazay646 F.3d 1240, 1242 (9th Cir. 2011) (quoting Balisteri v. Pacifica Police,Dep’t
901 F.2d 696, 699 (9th Cir. 1988)). “While a complaint attacked by a Rule 12(b)(6)
motion to dismiss does not need detailedualcallegations, a plaintiff's obligation to
provide the ‘grounds’ of his ‘entitlement telief’ requires more than labels and
conclusions, and a formulaic recitation of #lements of a cause of action will not do.”
Bell Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007). “[F]actual allegations must
be enough to raise a right to reladdove the speculative level.”_Id.

In considering a motion pursuant to Ru&b)(6), a court must accept as true all
material allegations in the complaint, adlves all reasonable inferences to be drawn
from them. _Pareto v. FDIA3¢ F.3d 696, 699 (9th Cir. 199 The complaint must be
read in the light most favorable to the nonmoving paSprewell v. Golden State
Watrriors, 266 F.3d 979, 988 (9th Cir. 2001). Howe, “a court considering a motion to
dismiss can choose to begin by identifying plegd that, because they are no more than
conclusions, are not entitled to the assumption of truth. While legal conclusions can
provide the framework of a complaint, theyist be supported by factual allegations.”
Ashcroft v. Igbsg, 556 U.S. 662, 679 (20, se¢ Moss v. United States Secret Serice
572 F.3d 962, 969 (9th Cir. 2009) (“[F]Jor a complaint to survive a motion to dismiss, the
non-conclusory ‘factual content,” and reasoerahferences from that content, must be
plausibly suggestive of a claim entitling the plaintiff to relief.”). Ultimately,
“[d]etermining whether a complaint states a plausible claim for relief will . . . be a
context-specific task that requires the revreycourt to draw on its judicial experience
and common sense.” 1gh&56 U.S. at 679.

Unless a court converts a Rule 12(b)(6) motion into a motion for summary
judgment, a court cannot consider material outside of the complaintféetg.presented

in briefs,affidavits, or discovery materialsin re American Cont’l Corp./Lincoln Sav. &
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Loan Sec. Litic, 102 F.3d 1524, 1537 (9th Cir. 199rev’'d on other grounds sub nom
Lexecon, Inc. v. Milberg Weiss Bershad Hynes & Le, 523 U.S. 26 (1998). A court

may, however, consider exhibits submitted with or alleged in the complaint and matters
that may be judicially noticed pursuaon Federal Rule of Evidence 2(Lee v. City of

Los Angele, 250 F.3d 668, 689 (9th Cir. 2001 re Silicon Graphics Inc. Sec. Litjg.

183 F.3d 970, 986 (9th Cir. 1999).

As a general rule, leave to amend a clammp which has been dismissed should be
freely granted.Fed. R. Civ. P. 15(a). However, leave to amend may be denied when “the
court determines that the allegation of otfaets consistent with the challenged pleading
could not possibly cure the deficiency.” SchreiDistrib. Co. v. Serv-Well Furniture
Co,, 806 F.2d 1393, 1401 (9th Cir. 1986).

B. Analysis

To state a claim for copyright infringement, a plaintiff must allege “(1) ownership
of a valid copyright; and (2) that the defentlgiolated the copyright owner’s exclusive
rights under the Copyright Act.”_Ellison v. Roberts887 F.3d 1072, 1076 (9th Cir.
2004) (citing 17 U.S.C. § 501(a)); see aange Road Music, Inc. v. East Coast Foods,
Inc., 668 F.3d 1148, 1153 (9th Cir. 2012) (describing a prima facie case as consisting of
(1) valid copyright ownership and (2) copying of original elements of the work). The
Ninth Circuit “recognize[s] three doctrine of copyright liability: direct copyright
infringement, contributory copyright infringement, and vicarious copyright
infringement.” _Ellison 357 F.2d at 1076. As the Supreme Court has recognized, “the
lines between direct infringement, contributory infringement, and vicarious liability are
not clearly drawn.”_Sony Corp. &fm. v. Universal City Studios, Inc464 U.S. 417, 435
n.17 (1984) (internal quotation marks andtaitas omitted). Plaintiff alleges, and
defendant moves to dismiss, a claim under each theory of liability.

1. Direct Copyright Infringement

To state a claim for direct copyright infringement, a plaintiff must allege (1) “that
he owns the copyright” and (2) “that the defendant himself violated one or more of the
plaintiff's exclusive rights under the Copyright Act.” Ellis@b57 F.3d at 1076.

Defendant does not contest plaintiff's allegas of copyright ownership. But defendant
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 5 of 20
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argues that because defendant’s alleggohgement is based solely on Jay-Z's
performances dBig Pimpin’, plaintiff has not alleged that defendant itsadflated
plaintiff's exclusive rights under the Copyright Act. 3&i&. No. 15-1 (Memo. Supp.
Mot.) at 5—7. In opposition, plaintiff arguesatidefendant may be held directly liable as
a sponsor and promoter of the performanced,as a proprietor of one or more of the
venues at whicBig Pimpin’was performed. Sdekt. No. 21 (Opp’n) at 5-8.

The Supreme Court has stated in dicta tfifite entrepreneur who sponsors.. . .
[an infringing] public performance for profit is also an infringer—direct or contributory.
Twentieth Century Music Corp. v. Aiked22 U.S. 151, 157 (1975); see aikange Road
Music, 668 F.3d at 1153 (quoting this portion of Aikéait only considering a theory of
vicarious liability with regard to public penfimances at the defendants’ restaurant and
bar). Citing this dictum, district courtsx which plaintiff relies have found that the
proprietor of an establishment where infiing live and recorded musical performances
take place can be held liable. These thave neglected to specify whether such
liability is direct, contributory, or vicarioy®r have stated that the liability could be
“either” direct or contributory. Seroad. Music, Inc. v. CrawfordNo. 1:12-cv-01903-
JLT, 2014 WL 1285660, at *4—6 (E.D. Cal. M28, 2014) (holding pub operator liable
for unauthorized playing of songs on jukebaithout stating whether the liability was
direct or indirect); Broad. Msic, Inc. v. It's Amore Corp.No. 3:08-cv-570, 2009 WL
1886038, at *5 (M.D. Pa. June 30, 2009) (holding that proprietors of a restaurant where
infringing live performances took place were “liable for the infringement that occurred at
the restaurant”); Blendingwell Music, Inc. v. Moor-Law, 812 F. Supp. 474, 478, 481
(D. Del. 1985) (concluding that there “can beisgue as to [the defendant’s] liability as a
direct or contributory infringer” where the owner of a bar hlreel bands and operated
jukeboxes that played infringing music).

But in a thoroughly researched opinion, another district court has stated: “In cases
involving live performances by musicians or disc jockeys . . . the only bases for liability
of the nightclub owner are vicarious and contributory liability, because the owner is not
performing the work.”_Polygram IdtPubl’g, Inc. v. Nevada/TIG, Inc855 F. Supp.

1314, 1322 (D. Mass. 1994). Noting that the “leading cases on third-party liability . . .
were careful to find an actual infringement by the alleged direct infringer,” the Polygram
court contrasted live performances at music venues with “direct liability cases—for

instance, those involving jukeboxes and radios)yvhich “a lounge owner who runs his
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 6 of 20




UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘0’
Case No. 2:15-cv-01158-CAS (PJWXx) Date June 8, 2015
Title OSAMA AHMED FAHMY v. LIVE NATION ENTERTAINMENT,

INC., ET AL.

own establishment can be held directly liable for playing music without authorization
because the owner himself is ‘performinge tmusic as that term is defined in the
Copyright Act.” 1d.at 1321 (citing 17 U.S.C. § 101).

The Court finds persuasive Polygrameasoning that a music venue proprietor
may only be held secondarily liable for tinéringement of an artist it hires, and finds
that reasoning equally applicable where thied@ant is alleged to be a venue proprietor
and concert promoter. It makes sense for sugefendant to be held secondarily liable
for the infringing performance of a musical artist it sponsors, as contributory or vicarious
infringement is separate from andogadent on direct infringement. S8ershwin
Publ'g Corp. v. Columia Artists Mgmt., Inc.443 F.2d 1159, 1163 (2d Cir. 1971)
(holding concert promoter contributorily and vicariously liable for the “actions of the
primary infringers,” musical performerdanjaq, S.A. v. MGM/UA Commc’ns Co/773
F. Supp. 194, 201 (C.D. Cal. 1991) (“Contributory infringement . . . plainly does not lie
without primary infringement.”). It makesibstantially less sense to hold the concert
promoter directly liable along with the artist, where there would be no infringement
without the artist’s performance. SERison, 357 F.3d at 1076 (explaining that direct
infringement requires a showirithat the defendant himselfolated one or more of the
plaintiff's exclusive rights” (emphasisided)); New World Music Co. v. Tampa Bay
Downs, Inc, No. 8:07-CV-398, 2009 WL 35184, at *4 (M.D. Fla. Jan. 6, 2009) (“Where
a copyright infringement case involves live performances by musicians or disc jockeys,
the owner of the establishment may be sabjo vicarious liability . . . . However,
secondary liability cannot be imposed withfitdt establishing direct infringement by
the performer.”). Because imposing dirgability under these circumstances would
collapse the distinction between primary aedondary liability, the Court concludes that
plaintiff's direct infringement claim must fail.

'Under the Copyright Act, “to ‘performa work means to recite, render, play,
dance, or act it, either directly or bgyameans of any device or process.” 17 U.S.C.
8 101. Thus, a club that plays music for its customers over a radio, jukebox, or similar
“device”—unlike a proprietor who hires Bvmusicians—appears to “play” and

“perform” music within the meaning of the Copyright Act.
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Of the three district court cases pl#ircites that suggest that a music venue
proprietor or similar defendant can &elirect infringer, only two involved live
performances (as opposed to sound recorfliagsl none separately analyzed direct
infringement. Additionally, one of the cases involving a live performance reasoned that
the proprietor was liable for infringement of the bands it hired “under the normal agency
rule ofrespondeat superigrBlendingwell Musi¢ 612 F. Supp. at 481—but the Ninth
Circuit has stated that “[v]icarious copyright liability” (not direct liability) “is an
‘outgrowth’ of respondeat superior,” A&M Records v. Napster,, 1289 F.3d 1004,

1022 (9th Cir. 2001) (quoting_Fonovisa, Inc. v. Cherry Auction, [f&.F.3d 259, 262

(9th Cir. 1996)). And tellingly, the seminal Gershwase analyzed a concert promoter’s
contributory and vicarious liability, but did not suggest that a promoter could be held

liable as a direct infringer, and implied that the promoter was not a “primary infringer.”

443 F.3d at 1162—-63. For these reasons, the Court concludes that the complaint does not
contain sufficient allegations to sustain a direct infringement claim, and dismisses that
claim with leave to amend.

2. Contributory Copyright Infringement

“‘One who, [1] with knowledge of #hinfringing activity, [2] induces, causes or
materially contributes to the infringing conduct of anotimary be liable as a contributory
[copyright] infringer.” ” Ellison 357 F.3d at 1076 (emphasis and brackets in original)
(quoting_Gershwin443 F.2d at 1162). Defendant argues that plaintiff has not
sufficiently alleged either element.

a. Knowledge of Infringing Activity

In the Ninth Circuit, “the knowledgeequirement for contributory copyright
infringement . . . include[s] both those with actual knowlealge those who have reason
to knowof direct infringement.”_Ellison357 F.3d at 1076 (emphasis in original) (citing
Napstey 239 F.3d at 1013). “Willful blindness of specific facts” is also sufficient to
“establish knowledge for contributory liability Luvdarts, LLC v. AT&T Mobility,

LLC, 710 F.3d 1068, 1073 (9th Cir. 2013). However, “more than a generalized
knowledge by the [defendant] of the possibility of infringement” is requiredat 16072.
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Plaintiff supports the knowledge element of this claim with the allegation that
defendant “knew thaBig Pimpin’infringed upon th&hosara, Khosar&opyright, but
nevertheless continued to sponsor, promene, facilitate Jay-Z's performances of the
infringing work.” Compl. § 32. Althougtefendant argues that the Court should
disregard the allegation as a mere conclusion, additional facts alleged in the complaint or
judicially noticeable, as well as reasonablerences that can be drawn therefrom,
support plaintiff's claim of knowledge. Plaiff alleges that defendant (1) is a large
concert sponsor, producer, and promoter aheérfred into an agreement with Jay-Z to
“sponsor, promote, facilitate, and/or finarkag/-Z's live concerts and tours” for a ten-
year period, Compl. 11 22-23. The Court a#de@s judicial notice of the fact that the
Jay-Z Action was filed in 2007, before fimdant signed its deal with Jay*2V/iewing
the complaint in the light most favorable to plaintiff, it is reasonable to infer that
defendant—a sophisticated business entityehgtred into a multi-year deal with an
internationally known artist and has since been heavily involved in promoting and
facilitating Jay-Z's tours—would have been put on notice of the alleged infringement.
Because of this reasonable inference aathpff's direct allegation of knowledge,
dismissing this claim on the ground thatedelant did not know about the alleged
infringement would be premature.

The most on-point case defendant citespposition is Pryor v. Warner/Chappell
Music, Inc, No. 13-cv-04344-RSWL, 2014 WL 2812309 (C.D. Cal. June 20, 2014). In
that case, a company called “Caesar’s Musgistered the composition to a song titled
Bumpin’ Bus Stopmisattributing its authorship, and later entered into a sampling
agreement with “TB Music” to sample anckate derivative works based on that song.
Id. at *2. The plaintiffs (includinddumpin’ Bus Stdp true composer) alleged that TB
Music gave unauthorized permission to othdeddants “to use, exploit, and distribute a
sample of the composition” by releasing a different red@et,Down that sampled
Bumpin’ Bus Stopld. The court held allegations that TB Music “knew or had reason to

’SeeFed. R. Evid. 201; United Statesrex Robinson Rancheria Citizens Council
v. Borneo, InG.971 F.2d 244, 248 (9th Cir. 1992) (explaining that a court may take
judicial notice “of proceedings in other ctair . . if those proceedings have a direct
relation to matters at issue”). The Cadoes not, however, presume the truth of the
allegations in that related case.
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know of the infringement upon initial release of the recording” insufficient to plead
knowledge of infringement, because pldstcould not allege “how” TB Music—as
opposed to a co-defendant—knew or had reason to knowGleaDownincluded an
unauthorized sample &umpin’ Bus Stopld. at *8. Pryoris distinguishable, however,
because it involved no alleged or judicially noticeable facts from which the Court could
infer that TB Music had a reason to kntvat the accused song included an unauthorized
sample—especially because the copyrigigistration misattributed the earlier
composition’s authorship. Here, thereasindication that the authorshipkKhosara,
Khosarahad been obscured, and it is plausible that plaintiff could prove that the Jay-Z
Action put defendant on constructivetice of the alleged infringement.

Faulkner v. National Geographic Sociedl 1 F. Supp. 2d 450 (S.D.N.Y. 2002),
which defendant cites for the proposition tbanstructive knowledge cannot be inferred
from the filing of the Jay-Z Action, does not persuade the Court that dismissal of the
contributory knowledge claim is appropriatdlas stage of the litigation. In that case,
photographers and writers whose work had been publishdational Geographic
magazines argued that several defendamtsrifanged their intellectual property rights
by republishing their work in a digital collection i&tional Geographicontent called
“The Complete National Geographic.” lak 454. One defendant, Kodak—a
manufacturer and developer of photogramyguipment—had entered into a deal
whereby it placed advertising messages irdigéal collection, and the plaintiffs sought
to hold Kodak contributorily liable for that involvement. &1.455, 473—74. Noting that
Kodak, through its advertising and promotiomy have materially contributed to the
infringement, the court nonetheless granted summary judgment because there was no
evidence Kodak knew of the infringing activity. kt.475. The court rejected plaintiffs’
argument that Kodak was put on notice when copyright infringement claims were first
brought against parties other than Kodak, reasoning:

While it is clear Kodak has daactual knowledge of adverse
claims since 1997, it is not apparent that Kodak should have
known from the existence of theeslaims that The Complete
National Geographic products imiged plaintiffs' copyrights.

As this opinion makes clear, to the extent plaintiffs'

infringement claims have not been dismissed, disputed issues of
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fact remain regarding whether ot plaintiffs created their
photographs and texts as works for hire for NGS. Because the
work-for-hire issue requires resolution by a trier of fact, it is
difficult to conclude thaKodak should have known simply

from the fact of these lawsuits that plaintiffs owned the
copyrights at issue. Plaintiffs' argument merely begs the
guestion to be answered by the lawsuit.

The situation here is different from that found in the counterfeit
music or software context, where courts have been willing to
impute knowledge to defendis who have received
cease-and-desist letters and other warnings. In the piracy
context, there usually areedr indicators that an accused
product is infringing, such as packaging and unusually low
prices. Here, the question of infringement turns on complex
analysis of contractual arrangements going back twenty years
and more. In other words, phaiffs' allegations of infringement
are anything but readily verifiable, making Kodak's lack of
knowledge regarding true copyright ownership objectively
reasonable.

Id. at 474-75 (footnotes omitted). The court also noted that Kodak “made a reasonable
inquiry regarding the intellectual propertghis of contributors and received satisfactory
assurances,” further undermining tenstructive knowledge argument. &1.475.

Unlike the present motion—where the Court must take plaintiff's allegations as
true—Faulknemwas decided on a motion for summary judgment, with a full evidentiary
record. _Id.at 454-55. The Faulkneourt did not hold that a copyright infringement
lawsuit against other persons can never put a defendant on constructive notice of
infringement; rather, it found there was iffszient evidence in one case from which to
find that one defendant knew of infringemehtere, there is no evidentiary record, and
the Court cannot say with certainty thagabvery will not produce other “indicators that
[the] accused [song] [was] infringing.” ldt 475. Additionally, unlike in Faulknethere
Is no indication that defendant “made a mreable inquiry regarding . . . intellectual
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property rights . . . and received satisfactory assurances.Fihally, on a Rule 12(b)(6)
motion, the Court cannot gauge—as the Faulkoert could on a broader motion for
summary judgment—the complexity and merits of the direct infringement issues on
which defendant’s contributory liability mayrige. Accordingly, the Court does not find
defendant’s arguments concerning lackodéwledge to justify dismissal of the
contributory infringement claim at the pleading stage.

b. Material Contribution to Infringement

“Material contribution turns on wheth#ére activity in question ‘substantially
assists’ direct infringement.”_Louis Vwith Malletier, S.A. v. Akanoc Solutions, Inc.
658 F.3d 936, 943 (9th Cir. 2011) (citation omittetiput differently, liability exists if
the defendant engages in ‘pamal conduct that encourages or assists the infringement.
Napstey 239 F.3d at 1019 (quoting Matthew Bender & Co. v. West Publ’g¥58. F.3d
693, 706 (2d Cir. 1998)).

Plaintiff argues that this element iseagiately pleaded through allegations that
defendant “provided substizel and integral assistance to the public performan@&agof
Pimpin’, including but not limited to ticketingnd promotional services,” and also
“owned and/or had exclusive booking rights at one or more of the venues at which Jay-Z
performedBig Pimpin’.” Compl. 11 49, 31Defendant, on the other hand, argues that
plaintiff's allegations are insufficientdzause they really pertain to defendant’s
promotion of Jay-Z concerts as a whole, not specific promoti@igoPimpin’. At least
at this stage of the litigation, the Court agrees with plaintiff.

Faulkner upon which defendant relies, notes that “[a]dvertising or otherwise
promoting an infringing product or service may be sufficient to satisfy the material
contribution prong” of a contributory infringement claim. 211 F. Supp. 2d at 473-74.
Other courts agree. Sé&wmlumbia Pictures Indus., Inc. v. Redd Home,,li@dd9 F.2d
154, 161 (3d Cir. 1984) (holding defendanbleaas a contributory infringer where it
conducted “all of the advertising and praton work” for a retail video store that
publicly displayed copyrighteohovies);_Rogers v. Koong51 F. Supp. 474, 481
(S.D.N.Y. 1990) (reasoning that an art gallery that advertised and displayed infringing
sculptures “materially contributed to [tBeulptor’s] infringing conduct”). Plaintiff has
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alleged that defendant was extensively imedlin advertising and promoting Jay-Z's
concerts, that defendant operated or owned at least some of the venues at which Jay-Z
performed, and that at eacbncert, Jay-Z playeflig Pimpin’, which was a substantial

draw for concert-goers. Accordingly, it would be “premature to say that plaintiff[] cannot
satisfy the material contribution prong.” Faulkn2t1 F. Supp. 2d at 474.

Although defendant argues that the claim must be dismissed because this
promotion and sponsorship was not directed at “Jay-Z’'s public performaBog of
Pimpin’ specifically,” Memo. Supp. Mot. at 10-1defendant cites no case that actually
stands for this proposition. And as thgp&me Court has recognized, cases in which a
dance hall or similar business owner retamssical artists to play music to paying
customers are classic examples of contributory infringement, even though in many of
those cases those proprietors did not promote any specific infringing song or control the
song selection playedin sum, the Court concludes that plaintiff has sufficiently alleged
a claim for contributory copyright infringement, and that defendant’'s arguments for
dismissal of the claim are better suited for a motion for summary judgment. Accordingly,
the motion to dismiss this claim is denied.

3. Vicarious Copyright Infringement

“A defendant is vicariously liable foropyright infringement if he (1) “enjoys a
direct financial benefit from another’s infiging activity” and (2) “ ‘has the right and
ability to supervise’ the infringing activity.” Ellisgi357 F.3d at 1076 (emphasis
omitted) (quoting NapsteP39 F.3d at 1022 (quoting Gershy4i#3 F.2d at 1162)). In
Range Road Musjdor example, the Ninth Circuit hettiat a complaint stated a claim

’SeeSony, 464 U.S. at 437 & n.18 (citing the “dance hall cases” as examples of
“contributory” infringement); Aiken422 U.S. at 157 (stating in dicta that an
“entrepreneur who sponsors . . . for profit” a performance by “[a]n orchestra or individual
instrumentalist or singer” may be a “cobttory” infringer); Buck v. Jewell-La Salle
Realty Co, 283 U.S. 191, 198 (1931) (“[K]nowledge thike particular selection to be
played or received is immaterial. Onéahires an orchestra for a public performance
for profit is not relieved from a charge ofiimgement merely because he does not select
the particular program to be played.”).
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for vicarious liability by alleging that “copyrighted musical compositions were publicly
performed at the [defendants’ restaurant laad, and plead[ing] specific facts to raise a
plausible inference that [defendants] exsed control over anfthancially benefitted

from the performance venue.” ldt 1152-53.Vicarious liability may be imposed “even
if the defendant initially lacks knowledge tbfe infringement.”_Metro-Goldwyn-Mayer
Studios, Inc. v. Grokster, Ltd545 U.S. 913, 930 n.9 (2005).

a. Financial Benefit

“Financial benefit exists where the daaility of infringing material acts as a
‘draw’ for customers.”_NapsteP39 F.3d at 1023 (quoting Fonovi§® F.3d at 263—-64).
“There is no requirement that the draw'&gbstantial’ ” or “quantifijable].” _Ellison357
F.3d at 1079.

Plaintiff sufficiently pleads this element by alleging that defendant “has profited
substantially from Jay-Z's performanceRify Pimpin’” from sources including “ticket
sales, merchandise, parking, concessioms,adher revenue streams,” and that “the hope
and expectation that Jay-Z would perfddng Pimpin’drew a significant percentage of
attendees to the concerts, thereby increpglefendant’s] profit.” Compl. 1 31, 62.
These allegations plausibly suggest Bigt Pimpin’was a “draw” for those who
attended Jay-Z concerts, aheht defendant profited from the infringing performances.

Defendant resists this conclusion by arguing that plaintiff has not pleaded specific
facts to support the inference that defertda‘profit from Jay-Z concerts goes up or
down depending on whether or not Jay-Z perfoBigsPimpin’.” Memo. Supp. Mot. at
15. But plaintiff alleges that Jay-Z has perfornBegl Pimpin’ “at every single one of his
concerts from 2008 to the present.” Confp27. This makes it difficult indeed for
plaintiff to allege that profits are higher at concerts where Jay-Z perfigri2impin’.
Moreover, plaintiff's allegation that the hope tiBag Pimpin’would be played “drew a
significant percentage to the concerts, ¢éhgrincreasing [defendant’s] profit,” leads to
the reasonable inference that the perforrearand associated goods would have been
less profitable if Jay-Z had not performBiy Pimpin—the precise contention defendant
contends is lacking.
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Defendant cites no on-point authority for its argument that plaintiff must allege
more granular facts detailing the financial benefit from performandBgyd?impin’
specifically? Such a requirement would conflict with the “legion” cases “hold[ing] the
dance hall proprietor liable for the infringement of copyright resulting from the
performance of a musical composition by a band or orchestra whose activities provide the
proprietor with a source of customers and enhanced income,” without indicating that a
plaintiff must prove what the defendant'€ame would have been if the same band or
orchestra did not play the infringing compositions. Skapiro, Bernstein & Co. v. H.L.
Green Cq.316 F.2d 304, 307 (2d Cir. 1963) (collecting cases); sedratsoAimster
Copyright Litig, 334 F.3d 643, 654 (7th Cir. 2003) (explaining that the “canonical
illustration” of vicarious infringement “ithe owner of a dance hall who hires dance
bands that sometimes play copyrighted mwugthout authorization”). Indeed, “[i]n
cases involving the performance of musiaithich defendant avoids citing—"“courts
have sometimes relied on aridrred, overall benefit that a performance of music confers
on an establishment, rather than attempting to discern the ‘direct’ benefit.” See
Polygram 855 F. Supp. at 1330-32; Realsongs v. Gulf Broad. C&2@.F. Supp. 89, 92
(M.D. La. 1993) (rejecting an argument thadioastation could not be held liable for
infringing songs played by third-parties who paid flat fees for air time; reasoning that the
stations “still have a direct financial inter@sthe infringing activity if the station is a
for-profit enterprise and defendatusnefit from its operation”); see al8dVielville B.
Nimmer & David Nimmer, Nimmer on CopyrigBt12:04[A][2] (Matthew Bender, Reuv.
Ed. 2015) (noting that courts including the Ninth Circuit have understood the “direct
financial interest” element as “encompasg]ia possible, indirect benefit” (citing
Napster 239 F.3d at 1022-23)).

*A leading treatise points out that the Ninth Circuit has found a financial benefit
where “the actual receipts to defendant were generalized, rather than traceable directly to
the infringement.” 3 Melville B. Nimmer & David Nimmer, Nimmer on Copyri§ht
12:04[A][2] (Matthew Bender, Rev. Ed. 2015) (citing Fonoyi€aF.3d at 262—63).

*Despite relying in its own motion largely on cases that do not even involve
musical compositions, defendant attempts to distinguish “restaurant and ‘dance hall’
cases” on the ground that there, “the enpierformance(s) constituted recordings or
covers of unlicensed, copyrighted werkwhereas here, Jay-Z performed without
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b. Supervision or Control

The complaint also sufficiently alleges ded@nt’s right to supervise or control the
allegedly infringing activity. This element satisfied where the defendant has “both a
legal right to stop or limit the directly infringing conduct, as well as the practical ability
to do so.”” _Range Road Musi668 F.3d at 1155 (quoting Perfect 10, Inc. v.
Amazon.com, In¢.487 F.3d 701, 730 (9th Cir. 2007)).

First, plaintiff alleges that defenddimwned and/or had exclusive booking rights
at one or more of the venues at which Jay-Z publicly perfoBmg&®impin’,” Compl.
1 28, making defendant a proprietor ofestst one venue at which the alleged
infringement took place. Courts have fowaliggations that a defendant “exercised
control over . . . the performance vehaafficient to allege this element of a vicarious
infringement claim._Range Road Mus&68 F.3d at 1153 (emphasis added); see
Polygram 855 F. Supp. at 1328 (“[D]efendants are found to have ‘control’ over a
performance if they ‘either actively operatesupervise the operation of the place
wherein the performances occur,control the content of the infringing program.’”

(emphasis in original) (quoting H.R. Rep. No. 94-1476, at 159-60 (1976))).

Second, plaintiff alleges that defendand Haghts to supervise and/or control the
planning, promotion and/or executionJafy-Z's concert performances,” and indeed
“participated extensively in the planningpprotion, and/or execution of Jay-Z's concert
performances.” Compl. 11 59-60. Pldiriso contends that defendant never
“attempt[ed] to stop or mitigate Jay-Z's infringemenktfosara, Khosard id. 1 50,
implying that defendant had some ability to do so. These allegations also support the

authorization portions dhosara, Khosaravithin his own musical composition. Reply
at 12. Although it is true that plaintiff “cites no authority supporting a finding of direct
financial interest in these circumstances,, tkfendant cites no contrary authority,

either. And it is not clear why, for purposgfghe financial benefit element, there should
be a distinction between (1) an artist paricmg one or more copyrighted compositions
without authorization in a multi-song perfaamce—where liability has been consistently
found—and (2) an artist performing a song that prominently copies from a copyrighted
composition in a multi-song performance.
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control element of plaintiff's vicarious infringement claim. $@movisa 76 F.3d at 263
(recognizing that “promoting” and “creating an audience for” a direct infringer can
support an inference that the defenddwisre in a position to police the direct
infringers” and satisfy the control element of a contributory infringement claim).

To the extent defendant argues that it cannot be held vicariously liable because
there is no allegation that it selected or colt¢d the songs Jay-Z would play at concerts,
that argument lacks merit. drly a century ago, the Suprei@ourt held that “[o]Jne who
hires an orchestra for a public performafareprofit is not relieved from a charge of
infringement merely because he does not séhecparticular program to be played.”

Buck v. Jewell-La Salle Realty C®83 U.S. 191, 198 (1931). Numerous courts and
commentators writing before and after thisnouncement have concurred. See, e.g.

H.L. Green Cq.316 F.2d at 307 (holding that a dance hall or similar proprietor is liable
“whether or not the proprietor has knowledifehe compositions to be played or any
control over their selection”); DreamlaBgll Room v. Shapiro, Bernstein & C&6

F.2d 354, 355 (7th Cir. 1929) (affirming judgmemgainst dance hall operators that had

no control over “the musical selectionda® rendered during an evening’s engagement”
and “did not know that any musical selection played by the orchestra was copyrighted”);
Broad. Music, Inc. v. CDZ, Inc724 F. Supp. 2d 9320 (C.D. Ill. 2010) (collecting cases
rejecting the argument that defendants “catue@oheld vicariously liable for copyright
infringement where they exercised no control or supervision over their hired bands”); 3
Nimmer on Copyrigh8 12:04[A][2] (“[T]he proprietor of a dance hall is liable for

infringing performances of the orchestra, even if the orchestra is hired as an independent
contractor and exclusively determines the music to be played.”). As the First Circuit has
explained, the reason defendant’s argumenbbas rejected is that sponsors of musical
events “could otherwise reap the benefiteaiintless violations by orchestras . . . by
merely claiming ignorance that any violation would take place.” Famous Music Corp. v.
Bay State Harness Horse Racing & Breeding Ass'n, 5% F.2d 1213, 1215 (1st Cir.
1977).

Because plaintiff sufficiently alleges Ioglements of a vicarious infringement
claim, defendant’s motion to dismiss this claim is denied.
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V. MOTION TO STAY

Because two of plaintiff's claims aeslequately pleaded, the Court turns to
defendant’s alternative argument fastay pending resolution of the JayAZtion.

A. Legal Standard

A district court has discretionary power to stay proceedings.L&wsdis v. N. Am.
Co,, 299 U.S. 248, 254 (1936). The court “may, with propriety, find it is efficient for its
own docket and the fairest course for thdiparto enter a stay of an action before it,
pending resolution of independent procegdiwhich bear upon the case.” Leyvav.
Certified Grocers of Cal. Ltd593 F.2d 857, 863 (9th Cir. 1979). However, case
management concerns alone are not neabsaaufficient ground to stay proceedings.
SeeDependable Highway Express v. Navigators Ins, €28 F.3d 1059, 1066 (9th Cir.
2007). Among the interests to be weighed in deciding whether to stay a pending
proceeding are (1) “the possible damagéctvimay result from the granting of a stay,”
(2) “the hardship or inequity which a parhay suffer in being required to go forward,”
and (3) “the orderly course of justice measured in terms of the simplifying or
complicating of issues, proof, and questiohtaw which could be expected to result
from a stay.”_Lockyer v. Mirant Corp398 F.3d 1098, 1110 (9th Cir. 2005). “ ‘[I]f there
Is even a fair possibility that the stay. will work damage to someone else,’ the stay
may be inappropriate absent a showing byntleging party of ‘hardship or inequity.’”
Dependable Highway Expres$98 F.3d at 1066 (quoting Land#09 U.S. at 255).
However, “being required to defend a suitthwut more, does not constitute a ‘clear case
of hardship or inequity.” ”_Lockyer398 F.3d at 1112.

Generally, “[a] stay should not be grashtenless it appears likely that the other
proceedings will be concluded within a readdadime in relation to the urgency of the
claims presented to the court.” Ley¥®3 F.2d at 864. “The proponent of a stay bears
the burden of establishing its need.” Clinton v. Jo628 U.S. 681, 706 (1997).
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B. Analysis

Defendant first argues that no damage will result from granting a stay because the
Jay-ZAction has been pending for over seyears, and thus plaintiff “could not
credibly claim any prejudice from a delayaofew months in thpresent case proceeding
to discovery.” Memo. Supp. Mot. at 1Defendant argues that it, on the other hand,
would be unfairly prejudiced by having $pend time and money litigating a secondary
infringement action that could be disposeanfcollateral estoppel grounds if the alleged
direct infringer (Jay-Z) is not found liable. lat 18; sedNapster 239 F.3d at 1013 n.2
(“Secondary liability for copyright infringemenioes not exist in the absence of direct
infringement by a third party.”). For the same reason of possible collateral estoppel,
defendant argues that a stay would prométeiency and “further the orderly course of
justice.” 1d.at 18-19.

Plaintiff responds that defendant’'s argument that a stay of “a few months” would
do no harm is flawed because it assumes that the 2ayi@h will actually proceed to
trial in October 2015 and will not settle aftaal or be appealed. Opp’n at 18-109.
Plaintiff asserts that: (1) the JayA€tion may settle, creating no binding judgment as to
direct infringement; (2) if the case is apphlit could take years for the appeal to be
heard, and longer if the case is remandeduidher proceedings; and (3) the related case
may not be dispositive of the instant acti@téuse, for example, even if Jay-Z is found
to have directly infringe&Khosara, KhosaralLive Nation may still contest secondary
liability on other grounds. Idcat 18-19. Plaintiff additionally argues that a stay would
harm him by compromising his “ ‘interest in having [his] case resolved quickly,dtid.
20 (quoting ESG Capital Partners LP v. StraR#F. Supp. 3d 1042, 1046 (C.D. Cal.
2014)), and could result in the loss of evideledtnesses die or leave the Los Angeles
area. Plaintiff also denies that defendanitgyation burden would be onerous over the
next few months, and argues that judiciiceency favors proceeding with the instant
litigation. Id.at 21.

The Court finds defendant’s arguments more persuasive. Although the outcome of
the Jay-ZAction will not necessarily be disptige of this case, that outcome will
certainly inform this case. As to plaiiis argument that an appeal in the JayZtion
could lengthen the stay, defendant correptints out that “a final judgment retains its
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collateral estoppel effect, if any, while pending appeal.” Collins v. D.R. Horton, Inc.

505 F.3d 874, 882—83 (9th Cir. 2007) (explaining that the Ninth Circuit has “held that the
benefits of giving a judgment preclusive effect pending appeal outweigh any risks of a
later reversal of that judgment,” in part because the risk can be mitigated through staying
the second action or filing a “protectiappeal’ in the second action). Moreover,

plaintiff's concerns about losing withessksing its pendency are entirely speculative.

Still, while there may be reason to grant a stay pending the Aaytah’s resolution, the
Court declines to do so at this time because (1) plaintiff may file an amended complaint
and (2) there is a chance that the Jay-Aokcwill not proceed to trial as scheduled,

which could inform the length of a potential stay and the propriety of granting one.
Therefore, the motion is denied without pidice to its being renewed after the pleadings
are closed and the Court has a more coneegise of whether trial in the related action

will proceed in October.

V. CONCLUSION

In accordance with the foregoing, defendant’s motion to dismGRENTED IN
PART insofar as it seeks to dismiss plaintiff's direct infringement claim, and otherwise
DENIED. Any First Amended Complaint attempting to address the pleading
deficiencies identified herein must be filed no later thalg 8, 2015 If plaintiff does
not file a First Amended Complaint by that date, the Court will dismiss the direct
infringement claim with prejudice. Defendant’s motion to stdyENIED without
prejudice to its being renewed after the pleadings are closed.

IT IS SO ORDERED.
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