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ORDER GRANTING PLAINTIF FS' MOTIONS TO REMAND
l. INTRODUCTION

This Court currently presides over eigalated cases regarding the manufacture
and distribution of a particular model @duodenoscope used bydieal practitioners at
the University of California Los AngedeRonald Reagan Meddil Center (“UCLA
Medical Center”) between @uber 2014 and December 20IBhe device has allegedly
caused some individuals exposed to it to itthighly drug-resistant, potentially lethal
bacterial infections. The plaintiffs in eachtbése cases bring state law tort claims for
products liability, negligence, t@ntional and negligent misnegsentation, and, in some
cases, survival actions and claims for wrahgieath. One of these cases, brought by
plaintiffs Jeffrey John Hughes and Annie Ruthighes, was originally filed in this
Court! The remaining seven cases were filethi Superior Court of California, County

! This case igeffrey John Hughes et al.®lympus America, Inc. et alCV No. 15-02103 BRO (JCX).
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of Los Angeles and laterm@ved and related to thhdughescase. Currently pending
before the Court are sixs&rate motions to remafddAfter considering the papers filed
in support of and in opposition to thestant motions, the Court deems these matters
appropriate for decisionittiout oral argumentSeeFed. R. Civ. P78; C.D. Cal. L.R. 7-
15. For the following reasons, the CoGRANTS Plaintiffs’ motions.

.  FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs in the six matters seekingmand are all residés and citizens of
California® (Compl. § 6 Defendants are Olympus America, Inc. (“Olympus
America”), Olympus Corporation of the Aaricas (“Olympus Corporation”), Olympus
Medical System Corporation (“Olympus Blieal”), Vincent J. Hernandez (“Mr.
Hernandez”), Eric Arabit (“Mr. Arabit”)and Katrina Respicio (“Ms. Respicio”).

(Compl. 11 7-12.) Olympus America and Olymsitorporation are both citizens of New
York and Pennsylvania, and Olympus Medisah foreign corpoitgon and a citizen of

% The only removed action in which the pliiis have not filed a motion to remandNchael R. Horn
et al. v. Olympus America, Inc. et,alV No. 15-03315 BRO (JCx). This Order has no effect on the
case.

% The Court will refer to Aaron Young, Leo Palomigul Campbell, Armando Cerda, Babak Shahpar,
and Domingo Gomez collectly as “Plaintiffs.”

* Because the moving Plaintiffs filed essentiadigntical complaints, th€ourt will refer to the
allegations and cite to the pleadings collectively.

> The Court will refer to the thresntity defendants as “Olympus Defendants” and the three individual
defendants as “Individual Defendants.” The Court will refer to all defendants collectively as
“Defendants.”
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Japan. (Compl. 1 7-9.) Individual Defentdaare all citizens of California who work
as sales representatives for Olympmserica. (Complff 10-12.)

Olympus Defendants manufacture anild@odenoscopes designed for repeated
use in endoscopic retrograde cholangiopancreatography procedures (“ERC procedures”).
(Compl. § 18.) Sometime in 2014, Olgus Defendants redesigned the TIF-Q180V
duodenoscope (the “Q180V Scope”) to braattee range of positions in which the
device’s guide wire can be secured and eobdine scope’s mobility. (Compl. T 20.)
According to Plaintiffs, Olympus Defendaritsled to update the reprocessing protocols
for the Q180V Scope in response to the redes{i@umpl. I 21.) Plaintiffs allege that
because of the complex design of duodeapss in general, with involve various
moving parts and components that are not easitgssible, the devices are difficult to
effectively clean and disinfect after use. (@bdny 19.) As a result, there is a risk that
the scopes may remain contaminated withdwal body fluids and organic debris even
after cleaning. (Compl. § 19.)

Plaintiffs allege that before resigning the Q180V Scope, Olympus Defendants
knew that duodenoscopes, by theture, are difficult to cleaand therefore pose health
risks to patients exposed to the devicesonf@l. 1 22.) Plaintiffs also allege that
Olympus Defendants knew their owlesigns were difficult to clean. (Compl. § 22.) To
that end, Plaintiffs aver that in 2013lympus Defendants learned about a rash of
infections in Washington related to the Q188%bpe’s predecessor that led to at least
four fatalities. (Compl. § 22.) According Riaintiffs, Olympus Defendants’ failure to
iIssue updated reprocessing protocols in connection with the redesigned Q180V Scope’s
market release placed patients, includigintiffs, at a high risk of developing
debilitating and potentially lethalfections. (Compl. 1 27-28.)
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All of the related cases before tidsurt involve patientsvho underwent medical
procedures at the UCLA Medical Cenbatween October 201ahd December 2014.
Plaintiffs allege that Olypus Defendants, through theales representatives, including
Individual Defendants, solithe redesigned Q180V Scopethe UCLA Medical Center
without providing proper or wjated reprocessing protosphnd that the hospital
complied with Defendants’ existing protosoh reliance on Defendgs’ representation
that they were adequate and effectivertoperly clean and disinfect the device.

(Compl. 11 25-26.) Plaintiffs seek compensatnd punitive damages for their injuries
and, in some cases, deatbsulting from infections developed after undergoing medical
procedures and exposure to the Q180V Scope.

Defendants removed these matterdamch 27, 2015, invoking this Court’s
diversity jurisdiction pursuant to 28 U.S.C. § 1332. In the notices of removal,
Defendants contend that Individual Defants—the only California residents and non-
diverse defendants in all six cases—wieaeidulently joined. On April 22, 2015,
Plaintiffs filed the instant motions to remand, contesting Defendants’ claim of fraudulent
joinder and requesting that tleesases be returned to thep8ror Court of California,
County7of Los Angele8. Defendants timely opposed thmtions, and Plaintiffs timely
replied.

[ll.  LEGAL STANDARD

® The six remand motions are identical. The sameiéswith respect to Dendants’ opposition papers
and Plaintiffs’ reply papers. Accordingly, the Cowill cite to each setf briefs collectively.

" The Court vacated the hearing on these mattek8ayn29, 2015. Shortly thereafter, Plaintiffs filed
notices of supplemental authoritysapport of their motions. Defendartave objected to these filings.
The Court has not considered the additional authorities listed in Plaintiffs’ supplemental notice.
Defendants’ objections are theref@¥ ERRULED as moot.

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 4 of 18



JS-6
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case CV 15-02302 BRO (JCx)

No. CV 15-02311BRO (JCX)
CV 15-02317 BRO (JCX)
CV 15-02318RO (JCx)
CV 15-02319 BRO (JCX)
CV 15-02320 BRO (JCx)

Title AARON YOUNG V. OLYMPUS AMERICA, INC. ET AL.
LEO PALOMINO V. OLYMPUS AMERICA, INC. ET AL.
THE ESTATE OF SILVIA PATRICIA AROCHE ET AL. V. OLYMPUS AMERICA, INC. ETAL.
THE ESTATE OF ANTONIA CERDA ET AL. V. OLYMPUS AMERICA, INC. ET AL.
THE ESTATE OF MEHRANGIZ BOHADERI ET AL. V. OLYMPUS AMERICA, INC. ET AL.
DOMINGO GOMEZ V. OLYMPUS AMERICA, INC. ET AL .

Date June 1, 2015

Federal courts are of limited jurisdicti and possess only that jurisdiction as
authorized by the Constitution and federal statitekkonen v. Guardian Life Ins. Co. of
Am, 511 U.S. 375, 377 (1994). Original jurisiibe may be established pursuant to the
diversity statute, 28 U.S.C. § 1332. Unddr332, a federal district court has jurisdiction
over “all civil actions where the matter @ontroversy exceeds the sum or value of
$75,000, exclusive of interest and costs,” Hraldispute is between citizens of different
states. 28 U.S.C. § 1332(a)(Ihe United States SuprenCourt has interpreted § 1332
to require “complete diversity of citizenshigyfeaning that each plaintiff must be diverse
from each defendantCaterpillar Inc. v. Lewis519 U.S. 61, 67—68 (1996).

Under 28 U.S.C. § 1441, a cidttion may be removed toetldistrict court only if
the plaintiff could have originally filed thection in federal court28 U.S.C. § 1441(a).
This means removal is proper only if the dettcourt has original jurisdiction over the
issues alleged in the state court complaih& matter is removable solely on the basis of
diversity jurisdiction under 8§ 1332, it may rim#¢ removed if any properly joined and
served defendant is a citizen of theuim state. 28 U.S.C. § 1441(b)(2).

There is an exception todltomplete diversity rule for fraudulently joined or
“sham” defendants. Thus, a non-diversteddant who has bedraudulently joined may
be disregarded for diversity jurisdiction purposekinter v. Philip Morris USA582
F.3d 1039, 1043 (9th Cir. 2009). Fraudulemger is a term of art and does not
implicate a plaintiff's subjective intentvicCabe v. Gen. Foods Cor@11 F.2d 1336,

1339 (9th Cir. 1987). It exists (and the non-deeedefendant is igmed for purposes of
determining diversity of the parties) if the wiaif “fails to state a cause of action against
a resident defendant, and théuee is obvious according to the settled rules of the state.”
Id.; accord Ritchey v. Upjohn Drug Cd.39 F.2d 1313, 1318 (9@ir. 1998). “A merely
defective statement of the plaintiff's actidoes not warrant removal . . .. Itis only
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where the plaintiff has not, in fact, a caw$action against the sedlent defendant, and
has no reasonable ground for sugipg he has, and yet joins him in order to evade the
jurisdiction of the federal court, thataloinder can be said to be fraudulenilbi v. St.

& Smith Publ'ng 140 F.2d 310, 312 (9th Cir. 1944).

District courts may consider “the facthowing the joinder to be fraudulent.”
McCabe 811 F.2d at 133%ee also Ritchey39 F.3d at 1318 (explaining that where
fraudulent joinder is at issue, a district court may look beyond the pleadings because “a
defendant must have the opponity to show that the indiduals joined in the action
cannot be liable on any theory.”J.hus, a court may consideeclarations and affidavits
to determine whether “discrete and undisputed facts” would preclude recovery against the
non-diverse defendant$iunter, 582 F.3d at 1044. The Ninth Circuit has adopted the
view that because the party seeking rerhbears the burden of demonstrating fraudulent
joinder, “the inability to m&e the requisite decision msummary manner itself points
to an inability of the removingarty to carry its burden.”ld. (quotingSmallwood v. IlI.

Cent. R.R. C9385 F.3d 568, 573—-74 (5th C2004) (en banc)).

In determining whether removal in a givease is proper, aart should “strictly
construe the removal statute against removal jurisdicti@ats vMiles, Inc, 980 F.2d
564, 566 (9th Cir. 1992). “Federal jurisdiction shibe rejected if there is any doubt as to
the right of removal in the first instanceld. The removing party therefore bears a
heavy burden to rebut the presumption against rem@&e. id. Nevertheless, removal is
proper in cases involving a non-diverse delffint where the nonadérse defendant was
fraudulently joined.SeeGardner v. UIC] 508 F.3d 559, 561 (9th Cir. 2007) (quoting
Mercado v. Allstate Ins. Ca340 F.3d 824, 826 (9th Cir. 2003)).

IV. DISCUSSION
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To defeat Plaintiffs’ motions to neand, Defendants bear the burden of
demonstrating that Individual Defendants have been impsoparhed in this matter.
See Gau980 F.2d at 566. “There is a gerlgn@sumption against a finding of
fraudulent joinder, and the removing partysnprove by clear and convincing evidence
that joinder was fraudulent.Huber v. Tower Grp., Inc881 F. Supp. 2d 1195, 1199
(E.D. Cal. 2012)accordHamilton Materials, Incv. Dow Chem. Corp494 F.3d 1203,
1206 (9th Cir. 2007) (“Fraudulent joinderst be proven by clear and convincing
evidence.”). To avoid remanBgefendants must establish thaintiffs have failed to
state a claim against Inddual Defendants baden well-settled California law.
McCabe 811 F.2d at 1339. Plaintiffs, on tbther hand, may show that Individual
Defendants were not fraudulently joined dhdt the removal was improper merely by
demonstrating that there is “any possibility” they will be able to establish liability.
Briano v. Conseco Life Ins. Cd.26 F. Supp. 2d 1293296 (C.D. Cal. 2000).

Plaintiffs bring claims for producigbility, negligence, and fraudulent and
negligent misrepresentation against \ndiual Defendants. The negligence and
misrepresentation claims are based uporallegation that Individual Defendants knew
or should have known that the redesdjqEL80V Scope requidenew reprocessing
protocols for safe and proper use, and tiepite this knowledge, they continued to
market the device as safecheffective. (Compl. 11 42-448-53, 57-62.) Defendants
contend that these claims fail under wsattled California law for two reasonsSefe
Opp’'n at 6-7.) First, Defendants assert thatles representaticannot be liable for
providing information he or shaid not know to be false.ld. at 7-11.) Second,
Defendants maintain that amployee cannot be liable fortems taken on behalf of his
or her employer unless the employee acted out of personal intddestt 1(1-13.) The
Court will address each argument in turn.
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A. Whether Plaintiffs’ Claims are Precluded Because Individual
Defendants Did Not Know the Information They Provided Was False

Defendants rely on two district court deoiss within the Ninth Circuit, as well as
an Eleventh Circuit opinion, to support their argument that Individual Defendants cannot
be liable because they did not know anfpimation they provided about the Q180V
Scope or the reprocessing odls was false. To suppdhe claim that Individual
Defendants had no knowledge, Defendants have subraitiddvits from Mr.
Hernandez, Mr. Arabit, and Ms. Racio. The relevant testimas are set forth below.

Mr. Arabit and Ms. Respicio are enogked by Olympus America as endoscopy
support specialists. In this role, thegrk with health care providers who have
purchased Olympus Defendandsiodenoscopes to assistiwoperating and cleaning the
devices. $eeArabit Aff. § 2; Respicio Aff. § 2.)Ms. Hernandez serves as an endoscopy
account manager and assistggtians and health care providers with the purchase and
operation of Olympus Defendants’ duadscopes. (Hernandez Aff. 12 Individual
Defendants maintain the information they pdwevio their customers is first created by
the device manufacturer and then givethim through their employer, Olympus
America, who does not design manufacture the devices but only distributes them.
(Individual Defs. Aff. 1 2, 3.) Individudefendants do not ingendently investigate
the information Olympus America provide®th, nor do they indepdently review any
scientific literature; in fact, Olympus Amiea’s corporate policies prohibit them from
doing so. Id. 1 3.) Thus, the information Inddwal Defendants provide to physicians
and health care providers regarding thearse reprocessing of ddenoscopes, including
the Q180V Scope, is limited to what Olymplmerica provides. Individual Defendants

8 Because the affidavits are similar in content awedidally paragraphed, theoGrt will hereinafter cite
to the three affidavits collectively.

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 8 of 18



JS-6
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case CV 15-02302 BRO (JCx)

No. CV 15-02311BRO (JCX)
CV 15-02317 BRO (JCX)
CV 15-02318RO (JCx)
CV 15-02319 BRO (JCX)
CV 15-02320 BRO (JCx)

Title AARON YOUNG V. OLYMPUS AMERICA, INC. ET AL.
LEO PALOMINO V. OLYMPUS AMERICA, INC. ET AL.
THE ESTATE OF SILVIA PATRICIA AROCHE ET AL. V. OLYMPUS AMERICA, INC. ETAL.
THE ESTATE OF ANTONIA CERDA ET AL. V. OLYMPUS AMERICA, INC. ET AL.
THE ESTATE OF MEHRANGIZ BOHADERI ET AL. V. OLYMPUS AMERICA, INC. ET AL.
DOMINGO GOMEZ V. OLYMPUS AMERICA, INC. ET AL .

Date June 1, 2015

also aver that they are not and have neeenkaware of any defecassociated with the
Q180V Scope or the applicalleprocessing protocols, and that they first learned of the
allegations underlying Plaintiffs’ claims in 2013d.(1 5.)

Defendants primarily rely odu v. Ortho-McNeil Pharmaceutical, InRG02 F.
Supp. 2d 1151 (N.D. Cal. 2009), for the argutrtbat Individual Defendants cannot be
liable for merely providing informatn given to them by their employeY.u, however,
does not extend so far. T case involved a wrongful death suit in connection with
the death of the plaintiffs’ five-year-old somho died after taking a cold medication to
treat a runny nosdd. at 1152. The defendants removed the case on the basis of
fraudulent joinder, asserting that the pldisthad no cognizablelaim against the only
non-diverse defendant,he served as a sales representatideat 1152-53. In opposing
the plaintiffs’ remand motion, eéhsales representative filed a declaration stating that she
never communicated with the plaintiffs,vee marketed the medication linked to the
child’s death, and never providdte medication to any physiciankl. at 1154.

Although the plaintiffs ifvu brought claims for strict products liability,
negligence, and fraudulent concealment,ahly claim asserted against the sales
representative was for negligenceee idat 1152, n.1. Thus, théu court’s inquiry was
limited to whether the sales regentative could have any duty to the plaintiffs to warn
about the cold medication’s potential dangdrsfinding that she could not, the court
primarily relied upon the fact that the plaintiffs failed to contest or rebut the sales
representative’s statement that she neveketed or distributed the medication that
allegedly caused the child’s deatldl. at 1155. Nevertheless, the court also indicated
that even if the representagifiad marketed the drug, stk not be personally liable
under a negligence theory to the ext&m relied on information supplied by her
employer.ld. at 1154 (“Thus, even if Shibata hadrketed the medication at issue, she
had no duty to investigate the safety a& thedication beyond theformation supplied
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[to her] by her employer. To the extent tRditibata may have reliexh such information,
she could not be held personally liable.Defendants seize upon this language in
arguing that Individual Defendants have no dotflaintiffs in this case.

Even assuminy/u stands for the proposition that medical sales representatives
have no duty to independentiyvestigate the safety of theudys or devices they market,
the case does not go so far as to holdshbgs representatives who rely on employer-
provided information can never be lialetort. Unlike the plaintiffs in/u, Plaintiffs
here have also alleged claims forquots liability and fraudent and negligent
misrepresentation. These claims do not necéssi@pend upon the same type of duty at
iIssue in thé/u case, or any duty at all. Assurgilndividual Defendants knew that the
Q180V Scope’s existing reprocessing protocolsaweadequate, as Plaintiffs allege, then
their failure to inform physicians and heatthre providers of as much—as well as their
alleged deliberate misregsentations to the contrary—cowldpport Plaintiffs’ claims.

Defendants also rely updregg v. Wyetd28 F.3d 1317 (11th Cir. 2005). Like
Vu, Legginvolved a claim of fraudulent joind&rnth respect to non-diverse defendants
who worked as sales repretatives. The plaintiffs il.egg however, also brought
misrepresentation claims against thedem#ants. In finding that there was no
reasonable possibility the plaintiffs could statclaim for misrepresentation against one
of the representatives, the Eleventh Gircelied on the fact that he filed a sworn
affidavit affirming that he neer marketed, sold, promoteadktailed, or distributed the
drug at issue. 428 F.3d at 1321, 1324. \k&tpect to the representative who did
promote and market the drug, the court found tinafplaintiffs could not state a claim for
misrepresentation because the representastdied that she liano knowledge of the
drug’s risks and relied entirely upon infortioa provided to her by her employdd. at
1321. Because the plaintifféfered no evidence to disputdaghestimony, no court could
find the representative liable fonagligent misrepresentatioid. at 1324-25 (“Quite
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simply, there is no reasonable basis to ptatiet an Alabama court would find [the
representative], as an individual employgersonally liable for any wrongful action by
[her employer] in the absence of evidenc fshe] either knew or should have known of
[the drug’s] allegedly dangeus effects.”).

Like the second sales representativeegg Individual Defendants affirm that
although they may have been involved ia tharketing and sale of the Q180V Scope,
they did not know that the device waselgive or that the existing reprocessing
protocols were inadequateSdelndividual Defs. Aff.  5.) Unlike the caseliegg
however, Plaintiffs here hawdfered sufficient evidence to dispute these representations.
For example, in January 2012, a Dutch hospitgiced a significant rise in drug-resistant
infections among patients who underwentgedures involving the Q180V Scopesege
Decl. of Peter Kaufman in Supp. of RegtiKaufman Decl.”) Ex. C.) The hospital
avoided a further outbreak of infectionsrgyerting to an older model of the device,
which researchers believe is easier to effectively cle@ Ex. C.) Plaintiffs also point
to evidence of a similar outbreak in Genyapproximately one year later. Between
December 2012 and January 204i&,patients at a German hospital contracted a drug-
resistant infection after receiving ER@pedures performed with the same Q180V
Scope. Id. Ex. D.) The infections halted onceethospital stopped using the device.
(Id. Ex. D.) Olympus Defendants also rees notice of at least one case of a
contaminated Q180V Scope and issaexifety alert in January 2013d.(Ex. E.) The
companies issued a second alert in Aug@4# following further complaints regarding
residual debris remaining in Q18®topes after reprocessindd. Ex. F.) During this
same time frame, the fe@d Food and Drug Administian (“FDA”) received 142
reports of contaminated duodenoscopé@aks, including those manufactured and
distributed by Olympus Defendantdd.(Ex. H.)
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The Court recognizes thatisrevidence does not directly demonstrate Individual
Defendants’ actual knowledge of any figreand domestic outbreaks linked to the
Q180V Scope, or that they knew customers and researchers had expressed concern
regarding the efficacy of the existingprecessing protocols. The evidence does,
however, show that Olympus Defendants waesare of some potential risks associated
with the device, as well asdmeed for proper reprocessing to guard against the spread of
drug-resistant, potentially lethal infectionsSeg, e.gid. Ex. F.) Given that Individual
Defendants work for the device distributord interface directly with physicians and
health care providers, who mhgve received the safety dkeor otherwise heard about
problems related to the Q180V Scope, it is oeable to assume that they had at least
some notice or knowledge of the possibility ttieg existing protocolwere inadequate.

At this stage of the proceimds, the Court need not ddeiwhether this evidence is
sufficient to establish a claim for negligenor misrepresentation against Individual
Defendants. It is enough that Plaintiffs haaesed a factual dispute regarding the issue
of knowledge. The possibility that Individuaefendants knew the existing reprocessing
protocols were inadequate precludes the Cioam finding that Plaintiffs could not state
a claim under well-settled California lavzf. Legg 428 F.3d at 1324-25 (finding the
plaintiffs could not state a claim for riggent misrepresentation because there was no
evidence the sales representative knewhoukl have known about the drug’s potentially
deadly effects).

The final case Diendants rely uporaCosta v. Novartis AGL80 F. Supp. 2d
1178 (D. Or. 2001), is also factually distindh that case, the sales representative
submitted an affidavit affirming that he dwdt begin working for the manufacturer of the
allegedly defective medicatiamtil after the plaintiff's physician first prescribed It.
at 1182. The representative also tedifteat his employer had not promoted the
medication during his employment, and thahlger personally dailed the medication
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to the plaintiff, the plaintiff's physician, or the general publid. at 1183. Because the
plaintiff offered no evidence to dispute these representationBaestacourt found
that the representative was fraudulently gmipas the facts “would preclude any causal
connection” between the representagsvednduct and the plaintiff's injuryld. In this
case, however, Plaintiffs have offered guéint evidence to raise a factual dispute
regarding Individual Defendasitknowledge of the deficiencies regarding the Q180V
Scope’s reprocessing protocolBaCostais therefore inapposite.

To the extent Defendants challenge fdxetual allegationsegarding Individual
Defendants’ knowledge on tlasis that the allegatiogenerally reference all
Defendants,geeOpp’n at 9-10), this argument alsdgdo establish fraudulent joinder.
“When there are multiple defenata and the plaintiff's complaint states factually similar
allegations against all of the defendaatéinding of fraudulent joinder is necessarily
intertwined with the substantive merits oétharious causes of action. In such a case,
‘there is no improper joinder; there is only a lawsuit lacking in merBldck Donuts,
Inc. v. Sumitomo Corp. of AniNo. CV 10-00454 SVW2010 WL 9185024, at *4 (C.D.
Cal. Mar. 3, 2010) (quotin§mallwood 385 F.3d at 5744unter, 582 F.3d at 1044—45).
Such a merits-based decisisnmproper at this stage of the proceedings where the
Court’s inquiry is limited to determiningnly the threshold jurisdictional issue of
fraudulent joinder.ld.; see also Smallwoo®85 F.3d at 575 (citinGhesapeake & O.R.
Co. v. Cockrell232 U.S. 146, 151-53 (1918tabama Great S. Ry. Co. v. Thompson
200 U.S. 206, 218 (1906)).

B. Whether Plaintiffs’ Claims are Precluded Because Individual
Defendants Did Not Act Out of Personal Interest

Defendants’ second basis for fraudulemigier asserts that because Individual
Defendants are employees of Olympus Ametiigay cannot be liable unless Plaintiffs
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allege that they acted out pérsonal interest. To the ertdDefendants assert Individual
Defendants are immune from liability because they acted within the course and scope of
their employment, the Court disagis. As the court explainedBtack Donuts

The general rule in California and elseas is that an agent is liable for his
tortious acts that injure a third party. California Civil Code § 2343(3) states
that “an agent is responsible to thirdgmns as a principal for his acts in the
course of his agency . . . [w]hen lists are wrongful in their nature.” As
explained by the standard treatise on black-letter California law, “[a]n agent
or employee is always liable for his or her own torts, whether the principal is
liable or not, and in spite of the fattat the agent acis accordance with

the principal’s directions.” 3 B.E. Witkin et abummary of Cal. La\§ 199
(10th ed. 2009 supp.) (citigal. Civ. Code § 2343(3Rerkins v. Blauth

163 Cal. 782, 787 (Cal. 191Bayuk v. Edsar236 Cal. App. 2d 309, 320

(Cal. Ct. App. 1965)Michaelis v. Benavide$1 Cal. App. 4th 681, 686

(Cal. Ct. App. 1998)).

This rule is also stated in the fatement of Agency. “An agent is
subject to liability to a third party haed by the agent’s tortious conduct.
Unless an applicable statute providdsenivise, an actor remains subject to
liability although the actor acts as agent or an employee, with actual or
apparent authority, or within the scopkemployment.” Restatement (3d)
of Agency § 7.01 (2006).

Black Donuts2010 WL 9185024, at *6. TH&lack Donutscourt further explained that
“[t]he general ruleapplies with equal force in the context of fraud and
misrepresentationjd., which are some of the centiatongs Plaintiffs have alleged
against Individual Defendants in the Compla “An agent who fraudulently makes
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representations, uses duress, or knowingsysas in the commission of tortious fraud or
duress by his principal or by others is subjedtability in tort to the injured person
although the fraud or duress occurs in adaation on behalf dhe principal.” Id.
(quoting Restatement (2d) &bency, § 348 (1958)).

Here, Plaintiffs’ allegations are suffegit to raise the possibility that, although
Individual Defendants acted their roles as sale representatives, they nevertheless
engaged in independently wrongful condugtaintiffs allege that Individual Defendants
knew the risks associated with the redesig@a80V Scope and repressing protocols,
and that they neverthelesssmapresented the device aafésfor subsequent use” and
existing protocols as “a saféd adequate means of clearamgl disinfecting” the scope.
(Compl. 1 49.) Although Wbhividual Defendants maintain that they had no such
knowledge, Plaintiffs have pffered sufficient evidence to reasonably dispute these
representations. Accordingly, the fact thatividual Defendants acted in their sales
representative role is not dispositive.

The cases cited by Defendants do nentdy any applicable exception to the
general rule of an agentm®tential liability. Although dective quotations from these
cases appear to support Defendants’ position, the cases are generally inapposite. For
example, ifMercadq a bad faith insurance case involving claims for unfair business
practices and breach of the covenant of gagtl and fair dealing, the Ninth Circuit
found that the plaintiff could not stateekim against the employee who handled the
insurance claim because she acted in hemappas an employee. 340 F.3d at 825-26.
The court stated that “[i]t is well establishthat, unless an agent or employee acts as a
dual agent,” she cannot be individually lebunless she acts for her own personal
advantage.”ld. at 826. In a footnote immediately following this statement, the court
explained that an employee acts as a dgaht “by assuming special duties for the
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benefit of the insured beyond tleosequired by her principal.ld. at 826 n.1.Mercadds
reasoning is therefore tied to the inswacontext and inapplicable to this cse.

McCabeis also unavailing. The case involved the so-called “manager’s privilege
in connection with the plaintiff's claim favrongful discharge. In finding that the
plaintiff could not state suca claim against his managetise Ninth Circuit explained
that the cause of action arose from therpitiis contractual relationship with his
employer, who was also meed as a defendangee811 F.2d at 1339. Because the
managers acted solely withilmeir managerial capacity, the interests of their employer
and not to benefit themselvdbeir conduct was privilegedd. TheMcCabecourt relied
upon tortious interference with contract ckse in finding that the plaintiff could not
state a claim for wrongful discharge becausthefprivilege. Significantly, the court did
not apply or even discuss the privilege amoection with the plaintiff's other claim for
intentional interference th emotional distressSee id(finding that this claim failed
because the plaintiff failed to alletjee requisite outrageous conduct).

Defendants essentially argue tha tdonduct of managerial employees is
absolutely privileged so long as it occurghw the course and scope of employment.
Other courts have rejected this same amguinand found that the manager’s privilege is
limited to situations of comctual interference. I8alero v. Unisys Corp271 F. Supp.
2d 1172, 1179 (N.D. Cal. 2003), for examples court explained the following:

® For similar reasongaffaro v. Travelers Property Casualty Insurance,®t. CV 13-07156 FMO
2014 U.S. Dist. LEXIS 177947 (C.D. Cal. Dec. 29, 2014di)s to support Defendants’ theory of
fraudulent joinder. That case ais@olved an alleged bad faith dendlinsurance benefits. In finding
that the joinder of one dhe insurance company’s employees Wwasdulent, the court relied upon case
law limited to the insurance context.
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The manager’s privilege iges from the notion that while a disinterested
third party may be liable for interfence with a contractual or economic
relationship, a party haviran interest in that relationship must be judged
differently. See, e.g., Kozlowsky v. Westminster Nat'| Bé&r®al. App. 3d
593 (Cal. Ct. App. 1970). Where a mgadal employee is motivated by a
desire to benefit his principal, hisrduct in inducing a breach of contract
should be privilegedLos Angeles Airways, Inc. v. Dayv&87 F.2d 321, 328
(9th Cir. 1982). The privilege is desight further certain societal interests
by fostering uninhibited advice by agents to their principhls.As such,
“the manager’s privilege is merely anpdipation of the general rule that the
tort of intentional interference witbconomic relations applies only to
disinterested parties.Graw v. Los Angeles Cntiyletro. Transp. Auth52

F. Supp. 2d 1152, 54 (C.D. Cal. 1999).

See alsdHattox v. State Farm Mut. Auto. Ins. CNo. CV 12-02597 AJB 2013 WL
314953, at *7 (S.D. Cal. Jan. 25, 2013) (findimagauthority for the proposition that the
manager’s privilege protects employees fromiligtfor the tort of intentional infliction
of emotional distress). Thealerocourt also noted that uncdrty exists as to whether
the manager’s privilege is an affirmative defe or part of the plaintiff's prima facie
case, and whether the privilege is conditlamraabsolute. 271 F. Supp. 2d at 1180.
Because it is not clear to the Court that theilege applies in this case to bar each of
Plaintiffs’ tort claims against Individu&efendants, the Court cannot conclude that a
California state court would find Pldifis’ claims clearly deficient.

The Court reiterates thBefendants bear the burden of demonstrating the
propriety of removal and that Individual f2adants were fraudulently joined. Because
Defendants have failed to direct the Cdarany well-settled California law that would
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preclude all of Plaintiffs’ claims, Defendantsvidailed to carry this burden. Plaintiffs’
motions to remand are therefddRANTED.

V. CONCLUSION

For the foregoing reasorthe Court finds that Defendanhave failed to carry their
burden of demonstrating tha@moval was proper. Plaintiffs’ motions to remand are
thereforeGRANTED. The six cases subject to tkdsder are hereby transferred to the
Superior Court of CaliforniaCounty of Los Angeles.

IT IS SO ORDERED.

Initials of

Preparer rf
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