Robert A. Damon \{

© 00 N oo o B~ w N P

N NN N N N N N DN P P R R R R R R R
0o ~N o O~ W N P O © 0 N O O N~ W N B O

Korn Ferry International et al

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ROBERT A. DAMON, an individual, CASE NO. CV 15-2640-R

Plaintiff,

V.
DISMISS
KORN/FERRY INTERNATIONAL, a
Delaware corporation; GARY D.
BURNISON, an individual, and DOES 1
through 50, Inclusive,

Defendants.
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ORDER GRANTING PLAINTIFF'S
MOTION TO REMAND AND DENYING
AS MOOT DEFENDANTS’ MOTION TO

Before the Court are the Motion to Remanddfitsy plaintiff Robert ADamon ("Plaintiff"

or "Damon"), Dkt. No. 12, and the Motion to Dim% filed by defendants Korn/Ferry Internatio

("Korn/Ferry") and Gary D. Burnison ("Burnisoh{tollectively, "Defendants"), Dkt. No. 11.

This Court took the matter under submission on May 13, 2015. Having considered the

submissions of the parties, the relevant lamd the record in this case, the Court GRANTS

Plaintiff's Motion to Remand, and DENIES m®ot Defendants' Motion to Dismiss.

In September 2007, Plaintiff and Korn/Feemytered into an employment agreement
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(“2007 Employment Agreement”), which containgavisions providing Plaitiff with incentive
pay and benefits should his employment be terminated without cause.

Specifically, the 2007 Employment Agreementvided that Korn/Ferry would make a
“one-time company contribution in the amownt$1,000,000 into a deferred compensation
account established for your benefit under Korn/Ferry's ExecutivaaC&gicumulation Plan
(ECAP).” (Dkt. No. 1, Compl., Ex. B) TH2007 Employment Agreement provided that the
$1,000,000 company contribution would only be éidd if: (1) Plaintiff terminated his
employment at Korn/Ferry prior the age of 63; or {daf Korn/Ferry terminated Plaintiff for
“Cause” as defined by the 2007 Employment Agreement. The 2007 Employment Agreemg
further provided that if Korn/Ferry terminat@haintiff's employment whout cause any accrued
and unpaid annual incentive award for the fiscal year in which the termination occurred wo
due at that time.

Plaintiff contends that ding his employment at Korn/Ferry two female employees
complained to him about Burnison’s alleged sexamhssment and abuse, prompting Plaintiff
disclose this information to two members of Kigierry’s Board of Directors. Plaintiff alleges
that in late December 2014, Bison learned that Plaintiff hazeen the moving force behind th
complaints to the Korn/Ferry Board of Directaasd that Burnison termated Plaintiff one mont
later in retaliation.

On March 10, 2015, Plaintiff filed its Complaim Los Angeles Superior Court alleging
wrongful termination. The Complaint containecetwe causes of action, two of which became
basis for Defendants’ removal action: Plaintifisirth claim for breach of contract and seventl
claim for violating Business and Professions Code Section 17200. On April 9, 2015, Defer
filed their Notice of Removal, contending ti&ction 502(a) of ERISA completely preempts
Plaintiff's breach of comaict and UCL claims.

A defendant may remove a civil action fratate court to federal court if original

jurisdiction would have existed the federal court at the time the complaint was filed. 28 U.$.

§ 1441(a). The Ninth Circuit “strily construe[s] the removal staé against removal jurisdictio

Gaus v. Miles, In¢ 980 F.2d 564, 566 (9th Cir. 1992). Tdteong presumption against remova
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jurisdiction means that the defendant always habthiden of establishing that removal is proy
Id. Accordingly, federal jurisdiction must be refed if there is any doulais to the right of
removal in the first instancdd.

The district court determines whether wral is proper by first determining whether a
federal question exists on the face of the plaintiff's well-pleaded com@aitarpillar, Inc. v.
Williams, 482 U.S. 386, 392 (1987). However, an exaapto the well-pleaded complaint rule
applies "when a federal statwtdolly displaces the state-lavause of action through complete
pre-emption.'Beneficial Nat'l| Bank v. Andersob39 U.S. 1, 8 (2003). In other words, "[w]hen
the federal statute completely pre-empts thedtat cause of action, a claim which comes wit|
the scope of that cause of actiemen if pleaded in terms ofagé law, is in reality, based on
federal law."Id. In such circumstances, "the stataiiwi can be removed" to federal codretna
Health Inc. v. Davilab42 U.S. 200, 207 (2004). On the othand, if the state law claims are n

completely preempted, the district court laskbject matter jusdiction to hear the actioMarin

Gen. Hosp. v. Modesto & Empire Traction Cs8]1 F.3d 941, 945 (9th Cir. 2009). If the "distri¢

lacks subject matter jurisdiction, the caball be remanded.” 28 U.S.C.A. § 1447(c).

Defendants contend that removal is propeseblzon federal question jurisdiction becaus
Plaintiff's fourth claim for Breach of Contraand seventh claim for violating Business and
Professions Code Section 17200 are detefy preempted by ERISA. Wetna Health Incv.
Davila, 542 U.S. 200 (2004), the Supreme Court tped a two-prong test for determining
whether an asserted state-law claim is completely preempted by ERISA § 502(a)(1)(B). 54
at 210.Davila's two prongs are: (1) "andividual, at some point itime, could have brought his
claim under ERISA § 502(a)(1)(B)and (2) "no other independdegal duty" is implicatedd. A
"state-law cause of action is preempted by 8 &F2J(B) only if both prongs of the test are
satisfied."Marin Gen. Hosp.581 F.3d at 947.

Here, Plaintiff's claims against Defendants arise from his alleged wrongful terminati
employment in retaliation for rkang protected complaints thBurnison was sexually harassing
and abusing female employees. Plaintffitends that Defendants breached the 2007

Employment Agreement by terminating him katit cause, failing to pay him incentive pay, ar
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canceling certain benefits. Plaffis UCL claim is derivative of tk breach of contract claim, r
alleging Defendant’s failure to pay wages undeemployment contra@s an unfair business
practice.

At a minimum, here, the second prondoalvila is not satisfied. The second prong
presents the issue of whether "there is noratidependent legal dutydhis implicated by a
defendant's actions." 542 U.S. at 210. "If thereome other independent legal duty beyond th
imposed by an ERISA plan, a claim based @t tluty is not completely preempted under §
502(a)(1) (B)."Marin, 581 F.3d at 949. As the méh Circuit explained itMarin:

It is not enough for complete preemption that the contract andaaris "relate to"

the underlying ERISA plan, or that ERAS 502(a)(1)(B) may provide a similar

remedy. The question under the second proriggefla is whether the complaint

relies on a legal duty that aessindependently of ERISA.

Id. at 950. InMarin, the state-law claims based on the aklegeal contracts were not based on

obligation under an ERISA plaid. They were based on independent legal duities.

at

an

As in Marin, Plaintiff's "claims do not rely on, and are independent of, any duty under an

ERISA plan." 581 F.3d at 949. Plaintiff contertdat, under the 2007 Employment Agreemen

t, if

he were to be terminated without cause, he e bonus pay, and other benefits deemed vested

by the terms of the 2007 Employment AgreementfeBdants’ contention thaiability for breach
of contract cannot be determinetthout reference to the terro§the ECAP is not persuasive.

Indeed, Plaintiff’'s breach of contract and U€laims are premised on the terms of the 2007

Employment Agreement, which is an agreemedéependent of the terms of Korn/Ferry’s ECAP,

and which endows Plaintiff with rights beyond taaseated by the ECAP. Plaintiff’'s breach of

contract and UCL claims depend on interpretatmfrstate law, and do not in any way require the

interpretation of an ERISA plan administeredigfendants. For these reasons, Plaintiff's cayises

of action are based on an independentl ldgey and do not satisfy the second pron@abtila.
Because Plaintiff's state-law claims are oompletely preempted by ERISA, there are
federal causes of action to supp@moval. Accordingly, the CouGRANTS Plaintiff's Motion tq

Remand, and DENIES as moot Defendants' Motion to Dismiss.
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IT ISHEREBY ORDERED that Plaintiff's Motion to Reand is GRANTED. (Dkt. No
12) Defendants’ Motion to Dismiss BENIED as moot. (Dkt. No. 11).

Dated: May 19, 2015.

MANUEL L. REAL
UNITED STATES DISTRICT JUDGE




