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. Tesoro Refining and marketing Company LLC et al Dod. 23
@)
United Stateg District Court
Central Bistrict of California
CYRUS RAPHAEL; individually, and on Case No. 2:15-cv-02862-ODW/(EX)
behalf of other aggrieved employees
pursuant to the California Private ORDER DENYING PLAINTIFF'S
Attorneys General Act, MOTION TO REMAND [12]
Plaintiff,
V.

TESORO REFINING AND
MARKETING CO. LLC; and DOES 1-
100, inclusive,

Defendants.
. INTRODUCTION

Plaintiff Cyrus Raphael (“Raphael’has brought suit against his form

employer, Tesoro Refining and Marketi@g., LLC (“Tesoro”), on behalf of himsel

and other aggrieved employees of Tesoroviolations of several provisions of th

California Labor Code (“CLC”). Raphaaiitially filed suit in Los Angeles County

Superior Court, and Tesorogmptly removed the action toishCourt. Tesoro argue

§ 301 of the Labor Management Relatighd (“LMRA”) preempts Raphael’s stat¢

law claims and creates federal question juctsoh over those claims. For the reasg
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discussed below, the COWENIES Raphael’s Motion to Remand.(ECF No. 12.)
. FACTUAL BACKGROUND

Raphael was an employee of Tesororkigg in the County of Los Angeles
California from approximately April 200until March 2014. (ECF No. 1, Ex. /
Compl. 1 13.) During this period, Raphaelinis that Tesoro engaged in “a unifol
policy and systematic schenoé wage abuse” against him and the other aggrie
employees. I¢. § 20.) Raphael further allegéisat Tesoro violated various CL(
provisions due to Tesoro’s: (1) failurepgay for overtime hours worked; (2) failure
provide uninterrupted meal and rest perid®3;failure to pay at least minimum wag

for all hours worked; (4) failure to payl avages owed upon dibarge or resignation;

(5) failure to pay within a ped of time statutorily permissible; (6) failure to provig
complete and accurate wage statementsffdifure to keep complete and accura
payroll records; (8) failuréo reimburse for necessary Imess-related expenses a
costs; and (9) failure to pperly compensate employeés(ld. 11 32-40.)

Shortly after Raphael filed his complaimith the Los Angkes County Superiof

Court, Tesoro removed the suit to federal court pursiea8 U.S.C. § 1331. (ECI
No. 1, Notice of Removal 1.) Tesoro clamnthat federal question jurisdiction existg
due to the necessary analysis of eigtftedent collective bargaining agreemer
(“CBAs”)®, which, as discussed Iba, preempts any statewaclaim in the current
suit. (d. at 2-8.) Raphael nowawes to remand. (ECRo. 12, Motion to Remanc
[‘Remand”].) A timely opposition and rgplwere filed. (ECF Nos. 18, 21

! After carefully considerig the papers filed in support of and in opposition to the Motion, the C
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.

2 Raphael has alleged violations@fC §§ 201, 202, 203, 204, 226(a), 226.7, 510, 512(a), 1174
1194, 1197, 1197.1, 1198, 2800, and 2802.

®Tesoro claims that one CBA, the USW Wilming®©BA, covers Raphael’s place of work and tyf
of employment and there are seven other CBAstal that are in place throughout California that
cover the “other aggrieved employees” that Rapkaeks to represent. (ECF Nos. 17, 16.)
Tesoro’s original Notice of Removal stated that there were only six CBAs in place, but that fig
did not take into account twadditional CBAs in effect akesoro’s Northern California
establishments. (ECF Nos. 1, 4.)
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Raphael’s Motion is now befotbe Court for consideration.
lll.  LEGAL STANDARD
A federal court may exercise removal jurisdiction over a case on

jurisdiction existed over the suit as originallyobght by the plaintiffs. 28 U.S.d.

§ 1441. The removing party bears the burtteestablish that federal subject mat
jurisdiction exists. Emrich v. Touche Ross & Cd846 F.2d 1190, 1195 (9th Ci
1988). The right to remove a case to felleoarrt is entirely a creature of statutgee
Libhart v. Santa Monica Dairy Co592 F.2d 1062, 1064 (9th Cir. 1979). T
removal statute, 28 U.S.C. 8§ 1441, allowsfendants to remove when a ca
originally filed in state ourt presents a federal questior is between citizens ¢
different states and involves an amoimtontroversy that exceeds $75,008ee28
U.S.C. 88 1441(a), (bsee also28 U.S.C. 88 1331, 1332(a). A case presen
“federal question” if a claim “aris[es] undéhe Constitution, laws, or treaties of tl
United States.” Sullivan v. First Affiliated Sec., Inc813 F.2d 1368, 1371 (9th Ci
1987) (quoting 28 U.S.C. § 1331).

Whether removal jurisdiction exists musé determined by reference to t
“well-pleaded complaint.”"Merrell Dow Pharm., Inc. v. Thompso#78 U.S. 804, 808

(1986). The well-pleaded corat rule makes plaintiff the “master of the clain.

Caterpillar, Inc. v. Williams482 U.S. 386, 392 (1987). Thus, where the plaintiff
state claims under both federal and state lze can prevent removal by ignoring t
federal claim and alleging only state law clainfi&ins v. Criterion Sys., Ina80 F.3d
339, 344 (9th Cir. 1996).

However, there is an exdam to the “well-pleaded cuplaint” rule. Under the
“artful pleading” doctrine, a plaintiff cannatefeat removal of a federal claim K
disguising or pleading it artfully as a sdbw cause of action. If the claim aris

under federal law, the fedéraourt will re-characterize it and uphold removal.

Federated Dept. Stores, Inc. v. Mojt#b2 U.S. 394, 398 n. 2 (1988¢chroeder v.
Trans World Airlines, In¢.702 F.2d 189, 191 (9th Cit983). The “artful pleading’
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doctrine applies to state claims thae amompletely preempted by federal lavee
Caterpillar, 482 U.S. at 393 (“Once an area ddtstlaw has been completely pr
empted, any claim purportedly based on firatempted state law is considered, frc
its inception, a federal claim, and tatare arises under federal law”).

To support a finding of complete preemption, the preemptive force of
federal statute at issue stbe “extraordinary.”See Metro. Life Ins. Co481 U.S. at
65. For this reason, the complete pnpdon doctrine is narrowly construedsee

Holman v. Laulo-Rowe Agenc®94 F.2d 666, 668 (9th Cir. 1993) (“The [comple

preemption] doctrine does not have wigplacability; it is a narrow exception to th
‘well-pleaded complaint rule™). “[O]nly three areas have been deemed are
complete preemption by the United StaBegpreme Court: (1) claims under the Lal
Management Relations Act [LMRA 801]; (2) claims under the Employme
Retirement and Insurance Security Act (BR); and (3) certain Indian land gra
rights.” Gatton v. T-Mobile USA, Inc.No. SACV 03-130 DOC, 2003 WI
21530185, *5 (C.D. Cal. Apr. 18, 200%3ge also Robinson v. Michigan Consol. G
Co., Inc, 918 F.2d 579, 585 (6th Cir. 1990).
IV. DISCUSSION

A. LMRA 8§ 301 Creates Federal Question Jurisdiction

Section 301(a) of the LMRA gives fedeurts exclusive jurisdiction to heg
“[s]uits for violation of @ntracts between an employerdaa labor organization.” 2
U.S.C. 8 185(a). The question at the heair the Court’s analysis regardin
preemption is whether the Court will be remugi to interpret the relevant CBAs. TI
line that must be drawn to separateestatv claims from clans preempted by LMRA

8§ 301 is far from clear; many wise men amdmen have ruled on this issue, yet

dispositive answer continues to elude tloares. This distinction, which divide
referenceto CBAs from interpretation of CBAs, is not one “that lends itself 1
analytical precision.” Cramer v. Consol. Freightways, In@55 F.3d 683, 691 (9tl
Cir. 2001) (en banc), 534.S. 1078 (2002). However, even without preced
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providing precise guidance, the Court bedie that analysis and interpretation
Tesoro’s eight CBAs will be necessarydetermine the proper axdme of Raphael’s
claims and is thereforgreempted by LMRA § 301.
1. Legal Standard Governing LMRA § 301 Preemption

“The preemptive force of § 301 is so penful as to displace entirely any sta
cause of action ‘for violation of camicts between an employer and a lal
organization.” Any such suit is purelycaeature of federal law, notwithstanding t
fact that state law woulgrovide a cause of action ithe absence of § 301
Franchise Tax Bd. v. Constr. Laborers Vacation Trdé8 U.S. 1, 23 (1983%ee also
Caterpillar, 482 U.S. at 394 (“Section 301 goveniaims founded directly on right
created by collective-bargaining agreemeats] also claims ‘sukentially dependent
on analysis of a collective-bargaining agreement™ (quoltex. Workers v. Hechler
481 U.S. 851, 859 n. 3 (1987))). Section 30funees resorting to federal law in ord

to ensure uniform interpretation of CBAs the country, and thus to promote |

peaceable, consistent resolution of lalbe@anagement disputes nationwide. E
Lingle v. Norge Div. of Magic Chef, Inel86 U.S. 399, 404 n. 3 (1988).

To further the goal of uniform interpréian of labor contracts, the preemptiy
effect of 8 301 has been extexdbeyond suits that allegfge violation of a collective
bargaining agreementSee Allis—Chalmers Corp. v. Lueek’l U.S. 202, 213 (1985
(holding that a claim for breach of trauty of good faith ad fair dealing was
preempted by 8 301 because “gdadh” and “fair dealing’had to be assessed wi
reference to the contractualligiations of the parties). hus, a state law claim will bg
preempted if it is so “inextricably intertwid&with the terms of a labor contract th
its resolution will require judiciainterpretation of those termdd. at 210-11 (“The
interests in interpretive uniformity and pre@bility that requirethat labor-contract
disputes be resolved by reference to feldema also require that the meaning giver
contract phrase or term be subjectutoform federal interpretation”).

Despite the broad preemptive effect®B01, a claim that seeks to vindics
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“nonnegotiable state-law rights . . . indepeamtdef any right estalished by contract”
is not within its scope.Allis—Chalmers Corp.471 U.S. at 213see also Livadas V.
Bradshaw 512 U.S. 107, 123-24 (1994) (“[Sect]a301 cannot be read broadly to
pre-empt nonnegotiable rights conferred on individual employeasnaatter of state
law. . . . [I]t is the legal character of aarh, as ‘independendf rights under the

collective-bargaining agreement . . . thatides whether a state cause of action may

go forward” (citations omitted)). As a rdsuif a state law cannot be waived or
modified by private contract, and if theghis it creates can be enforced without
resorting to interpreting the particular ternagpress or implied, of a labor contragt,
8 301 does not preempt the clafor violation of the law. See Miller v. AT&T
Network Sys.850 F.2d 543, 546 (9th Cir. 1988}If the claim is plainly based on
state law, 8 301 preemption is not mandateapi because the defendant refers|to
the CBA in mounting a defenseCramer, 255 F.3d at 691.

Nor can a defendant invoke preemptioerely by alleging a “hypothetica

connection between the claim and the ®rmof the CBA,” or a “creative linkage
between the subject matter of thé sund the wordig of the CBA. Id. at 691-92. To
prevail, “the proffered interpretation qaoment must reach a reasonable level| of
credibility.” Id. at 692. A preemption argumentnst credible “simply because the
court may have to consult the CBA to ewate [a plaintiff's claim]; [similarly,]
‘look[ing] to’ the CBA merelyto discern that none of its terms is reasonably i
dispute does not require preemptionld. (quoting Livadas 512 U.S. at 125). In
Cramer, the Ninth Circuit clarified the scopaf the LMRA’s preemptive effect by

T~

holding “[a] state law claim is not prepted under § 301 urde it necessarily
requires the court to intergran existing provision of &BA that can reasonably be
said to be relevant to thresolution of the dispute.ld. at 693. See also Humble V.
Boeing Ca. 305 F.3d 1004, 1007-08 (9th CR002) (recognizing thaCramer
“revised [the] frameworkfor analyzing 8 301 preemption and synthesized |the
considerations involved”).
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The Ninth Circuit has articulated a two-ptst to determine whether a cause
action is preempted by the LMRABurnside v. Kiewit Pac. Corp491 F.3d 1053

1059 (9th Cir. 2007). First, the court magtermine if the asserted cause of acty

involves a right conferred upon an employsevirtue of state law, independent of
CBA. Id. at 1060. If the right exists solebecause of the CBA, then the claim
preempted, and analysis endgl. Second, if the right ésts independently of thg
CBA, the court must then consider whethesolving the disgte is nevertheles
“substantially dependent on [the] analysisa collective-bargaining agreementd.
If such dependence exists, thée claim is preempted by®)1; if not, then the claimn
is left to state courts to hamrdin accordance i state law.Id.
2. Application of LMRA § 301 malysis to Raphael's Claims

Amidst Raphael's numerous allegationsaimgt Tesoro for violations of th
CLC, two claims are particularly importamt resolving the jurisdictional quandat
before the Court. Raphael’'s claims netgag sections 510 and 512(a) of the Cl
stand apart from the other allegations because they both are subject to exg
clauses that specifically exclude empeg covered by valid CBAs from having
cause of action under those sections. Cah. Code 88 510, 51&), (e), 514. Those
exemption clauses are found in secti&igl and 512(e), respectively, and cont
several specifications that mustrnet for the exemption to applyd. 88 512(e), 514.

Section 512(e) states that subsecttdr?(a) does not apply to “commerci
drivers,” and employees whose workcluides “maintenance, improvement, a
repair, and any other similar related occupation drade” when the employee i

covered by a CBA meetingertain requirementsid. 8 512(f)—(g). The additionall

CBA requirements are:

The valid collective bargaininggreement expressly provides for
the wages, hours of work, and skimg conditions of employees,

and expressly provides for mepériods for those employees,
final and binding arbitration aflisputes concerning application
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of its meal period provisionspremium wage rates for all
overtime hours worked, and a regularurly rate of pay of not
less than 30 percent more thtae state minimum wage rate.

Id. § 512(€)(2).

The requirements under section 514 quite similar, though ultimately less

restrictive. The only differences in serti514 are that there is no job classification

requirement and the employee’s CBA need ambdress meal periods or provide for

final and binding arbitration of disputekd. § 514.

These exceptions affect the application of Blensidetest in two major ways
First, if the exemptions are applicableRaphael and the other aggrieved employ
there is no independently created righttfoe claims Raphael is pursuing under thg
sections. Indeed, the only rights at issue¢hat scenario would be those contain
within the CBA, and “[i]f the right exists &y as a result of the CBA, then the clai

iIs preempted, and . . . analysis endsBurnside 491 F.3d 1059. Second, |

interpretation of the CBAs is necessarydetermine if the exemptions apply, tl
process of doing so would necessarily satisfy the second prongBdith&detest.

However, simply asserting that one, bmth, of these exemptions apply as
affirmative defense to litigeon cannot suffice as the sole basis for preemption
removal. Cramer, 255 F.3d at 690see also Caterpillard82 U.S. at 399 (stating “
defendant cannot, merely by injecting a federal questitlman action that asser
what is plainly a state-law claim, trapsi the action into one arising under fede
law.”) Indeed, Raphael strongly emplzzs this particular line of precedent a
claims that Tesoro’s arguments are pureliedses that should be brought against
claims in state court. (Remand 7-8; Reply 1-2.)

To support his position, Raphael cities a recent decision within this vel
district, Vasserman v. Henry Mayo Newhall Memorial Hospitdd. CV 14-06245
MMM PLAX, 2014 WL 6896033 (C.D. Cal. De&, 2014). (Remand 7-8.) |
Vassermanthe plaintiff sought a remand forrhease alleging that the defendant h
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failed to pay overtime as required by CI&G10 and failed to provide meal bredk
Vasserman2014 WL 6896033 at *3. The defendanésl removed to fkeral court on
the basis of LMRA § 301 preemption due to the exemptions provided in CL

512(e) and 514.d. at *14, 18. The court held thetlying solely on those statutony
exemptions as an affirmative defense coubd justify removal when analysis of the

CBAs at issue would not be requiredd. at *16; see e.g., Placencia v. Amcor
Packaging Distribution, In¢.No. SACV 14-0379 AG JPRX, 2014 WL 2445957,
*2 (C.D. Cal. May 12, 2014) (“IPlaintiff's overtime claimunder California law fails,
that doesn’t mean this Court has jurtsn, it means [Defedant] wins.”).

Tesoro argues thatassermarshould not determine ¢houtcome of this case
spurring a battle of footnotes amongst theeties regarding its applicability on the
facts before the Court. (Opp’n 8-9; Repfly The key distinction Tesoro draws |i

that the defendant iassermarfailed to show the court that the terms of the C
required interpretation, andahfailure was the sole reason that preemption did

apply. (Opp’'n 8-9.) Indeed, the analysisMassermarns sown with conclusions

stating that interpretation of the CBAsas not required lsause the terms an
provisions were “straightforward and cleaiasserman2014 WL 6096033 at *16.
However, the court inVassermanoffered its own interpretation of wha
separated its decision from aeat case with similar fact§€oria v. Recology, Inc63
F. Supp. 3d 1093 (N.D. Cal. 2014¥oria held that § 301 preempted the plaintifi
claims under CLC § 510 and 8§ 512(a) bessadeciding if the exemptions appli¢
required interpreting the CBA.Id. at 1096-1100. In Judge Morrow’s words, t
difference inVassermanas compared t@oria, was “fundamentally, . . . the CBA’
[provisions] are clear andillvnot require interpretatioio determine if the § 514

* In Vassermarthe plaintiff's meal period claims were based in CLC § 226.7 which states, “[a]ln employer shall no
require an employee to work during a meal or rest or recovery period mandated puranappbcable statute . . . ."
The applicable statue in this scenamiould be CLC § 512(a), the same stafRéphael alleges Tesovinlated, though
the court did not address the section 512f@mption due, the Court believes, to defendant’s desire to use their CB
assess plaintiff's “credibility, unclean hands, and [defendantisdipnity to cure” rather than if section 512(e) applie
Id. at *20.
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exemption applies.’'Vasserman2014 WL 6096033 at *17 n. 72.
That distinction sets the tone rfahe case before the Court now; t
shortcomings of the defendant’s argument¥assermarare not present in Tesoro’

Rather than merely relying on the existenta valid CBA as their defense, Tesqgro
has affirmatively presented the Court with plethora of provisions in need of

interpretation throughout the eight sepa@BAs covering Rapha@nd the aggrieve

employees he seeks to represent. (O@'h8.) Tesoro describes the complex

involved in calculating the proper wagedapremium wage rates under only a sin
CBA, highlighting essential terms that willeed to be interpreted in order
determine if the statutory exemptions app(Opp’'n 11-15.) The provisions viewe

by the Court paint a picture far from “sigaiforward and clear,” and that pictur

becomes increasingly muddied as the setbar CBAs at issue come into play.

Surprisingly, were the complexityand sheer magnitude, of the CBA
themselves insufficient to qualify as nasgli‘interpretation,” Raphael argues that t
CBAs arbitration clause fails to meetetlmequirements set forth in CLC 8 512(¢
(Reply 6-8.) In Raphael's opinion, Tess CBAs fail to provide for final ang
binding arbitration regarding violations séction 512’s meal period provisions, a
thus the section 512(e) exemption does not appty) {[This argument’s sole impac
however, is that it intrduces a clear dispute between the parties as to
interpretation and application of tHeBAs’ arbitration provisions. E.gBuck v.
Cemex Ing.No. 1:13-CV-00701-LJO, 2013 WL648579 at *7 (E.D. Cal. Aug. 2¢
2013) (holding that plaintiff's clainunder CLC 8§ 512 was preempted by LMRA
301 due to dispute over whether the CBAwded final and binding arbitration pe
CLC 8§ 512(e)’'s requirements). While the plaintiff Yrassermansucceeded in
remanding her case, that success was bethesewas no dispute regarding the ter
of the CBA, a crucial aspectahRaphael's case now lackSeelividas v. Bradshaw
512 U.S. 107, 122-24 (1994) (stating thatewlthe meaning of CBA terms are
dispute, state law “must yield ta . federal common law”).
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Accordingly, to resolve Raphael’s claintswill be necessary to interpret th
relevant CBAs to determine whether thepiited provision satisfies the requireme
of CLC 8§ 512(e). Additional terpretation will be necessawith regard to Tesoro’s

e
nts

assertion that the exemptions in CLC ) and § 514 apply to Raphael. Unlike the

defendant ivassermanTesoro has demonstrated to the Court that simply lookir
the CBAs will be insufficient to determine whether the CLC provisions apply. T
the Court finds that Raphael’s claims under CLC § 510 and 8 512(a) are “substg
dependent on [the] analysis of a [CBAdhd are preempted by LMRA 8§ 30Elec.
Workers481 U.S. at 859 n. 3.
B.  Supplemental Jurisdiction Over Any Remaining Claims

Tesoro argues that Raphael’'s othermkiwill also require substantial reliang
upon the various CBAs that cover Raphad the aggrieved employees. (Opp’n 1
18.) A detailed analysis of these othails, however, is unnecsy, as the Cour|
has found that § 301 preemption has alrelaglgn established for the reasons ste
above. To the extent that Raphael'snaing claims fall outside the scope
preemption, the Court finds that exaing supplemental jurisdiction over tho
claims is appropriate.

Raphael’'s remaining clainese “derive[d] from a ammon nucleus of operativ
fact” and of the nature which “a plaintiffomld ordinarily be exgcted to try them in

one judicial proceeding.”Kuba v. 1-A Agric. Ass;n387 F.3d 950, 955 (9th Ciy.

2004). Furthermore, the Ninth Circuit haddhéhat “a district court may exercis
supplemental jurisdiction over claims tha¢ &rought in conjunatn with [preempted
claims].” Brown v. Brotman Med. Ctr., Inc671 Fed. App’x 572, 576 (9th Cir. 2014

The various CBAs will be analyzed tloghly during the course of litigatin
the expressly preempted claims, the psscef which will bestow the Court wit
detailed knowledge regding the employment terms and provisions of the CB
This knowledge puts the Court in a posttithat would allow for adjudication o
Raphael's other claims with relative eases they are all intertwined with th
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provisions of the CBAs and are certainljated enough to the preempted claims to
tried together without difficulty. Accordgly, because several of Raphael’s clai
have been preempted, asalissed above, the Court extesdpplemental jurisdictior
to Raphael’'s remaining claims against Tesoro. Bgck 2013 WL 4648579 at *6
(“the other issues raised by the Cdampt would come within supplements:
jurisdiction of this Court even if onlyangentially involved with the CBA.”)Coria,
2014 WL 3885873 at *see also Mendoza v. Zirkle Fruit C801 F.3d 1163, 1172;
73 (9th Cir. 2002).
V. CONCLUSION
For the reasons set forth above, the €buds that federal question jurisdictio
exists andENIES Raphael’'s Motion to Remand. (ECF No. 12.)

IT IS SO ORDERED.

June 30, 2015
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OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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