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Scott P. Shaw, Bar No. 223592
SShaw@calljensen.com

Samuel G. Brooks, Bar No. 272107
SBrooks@calljensen.com

CALL & JENSEN

A Professional Corporation

610 Newport Center Drive, Suite 700
Newport Beach, CA 92660

Tel: (949) 717-3000

Fax: (949) 717-3100

Attorneys for DefendantSex Clothing, Ltd.,
Burlington Factory Warehouse Corp., and
Lord & Taylor, LLC

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

UNICOLORS, INC., a California Case No. 15-cv-03053 MWF (PJWXx)
corporation,
PROTECTIVE ORDER
Plaintiff,

VS.

PAUL LASRY, an individual;
BURLINGTON COAT FACTORY
WAREHOUSE CORP., a New Jersey
corporation; DEX CLOTHING, LTD., a
Canada corporation; LORD & TAYLOR,
LLC, a New York coporation, and DOES |1
through 10,

Defendants.

Complaint Filed: April 23, 2015
Trial Date: None Set
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On stipulation of the Parties, the Courtess a Protective Order in this matter as

follows:

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in this action are likely to involve production of

confidential, proprietary, or private immation for which special protection from

public disclosure and from use for any pugosher than prosecuting this matter wou
be warranted. Accordingly, ¢hparties have stipulated &md petitioned this Court to

enter the following Stipulated Protectivedar. The parties &oowledge that this

Order does not confer blankgtotections on all disclosures responses to discovery

and that the protection it affords extends awlthe limited information or items tha

are entitled under the applicable legal principles to treatment as confidential.

parties have agreed that the terms of thiseetive Order shall also apply to any future

voluntary disclosures of congatial, proprietary, or privatinformation. The parties
reserve their rights to object to or withtdoany information, including confidential
proprietary, or private information, cany other applicablgrounds permitted by law,

including third-party mghts and relevancy.

2. DEFINITIONS
2.1 _Party: any party to this action, including all of its officers, directc

employees, consultants, retained expenrd,a@utside counsel (and their support staff).

2.2 Disclosure or Discovery Maial: all items or information,

regardless of the medium or manner generated, storathintained (including, among

Id

t
Tl

s,

other things, testimony, transcripts, or tangithlings), that are produced or generated in

disclosures or responsesdiscovery in this matter.

2.3 “Confidential” Information or #ms: All information in whatever

form, such as oral, written, documentary, t@hgi intangible, electronic, or digitizec

now or hereafter in existence that:
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a) derives independeatonomic value, actuakr potential, from not
being generally known to, amibt being readily ascertainalddg proper means, by other
persons who can obtain economic eaftom its disclosure or use;

b) is the subject of effortshat are reasonable under the
circumstances to maintain its secrecy; and

c) is otherwise regarded by a paaty being confidential, private, o
proprietary in nature.

2.4 “Attorneys’ Eyes Only”: Discoverllaterial or such portion of suc

material that the disclosing party has a osable belief that the information disclose
if known to one or more parties in the easould have a reasonable chance of putting
the disclosing party to a competitive disadagat or otherwise result in the disclosure
of sensitive proprietary information thavudd cause future harm. Notwithstanding the
terms of this agreement, Plaintiff's attornisyentitled to disclose to Plaintiff the total

revenue and gross proflata disclosed in this action, asll as the names of any parties

responsible for distributing the infringingqatuct at issue, orng components of said
product.

2.5 _Receiving Party: a Party that receives Disclosure or Discover)

Material from a Producing Party.

2.6 Producing Party: a Party oomparty that produces Disclosure

Discovery Material in this action.

2.7 Designating Party: a Party amparty that designates informatio

a)

or items that it produces in disclosures or in responses to discover
“CONFIDENTIAL” or “A TTORNEYS’ EYES ONLY.”

2.8 _Protected Material: any Discl@suor Discovery Material that i
designated as “CONFIDENTIAL” or “ATTORNEYS’' EYES ONLY.”

2.9 Expert: a person with spddad knowledge or experience in

matter pertinent to the litigatiomho has been retained by atyaor its counsel to serv

as an expert witness or as a consultanthis action. This definition includes
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professional jury or trial ansultant retained in connemti with this litigation. The

expert witness or consultambay not be a past or arcent employee of the Party

—

(including any affiliates orelated entities) adverse toetliParty engaging the exper
witness or consultant, or someone who attittne of retention is anticipated to become
an employee of the Party (including any affiliates or relatedies) adverse to the
Party engaging the expert witness or consultant.

2.10 Professional Vendors:persons or entities that provide litigation

support servicese(g., photocopying; videotaping; translating; preparing exhibits|or
demonstrations; organizing, storing, or retimg data in any fornor medium; etc.) and

their employees and subcontractors.

3. SCOPE

The protections conferred by this Stigtibn and Order cover not only Protected

Material (as definedkeve), but also any information cegi or extracted therefrom, as
well as all copies, excerptsummaries, or compilations thereof, plus testimony,
conversations, or presentations by partiescaunsel to or in litigation or in other

settings that might reveal Protected Material.

4. DURATION

Even after the termination of this awti the confidentiality obligations imposed

by this Order shall remain in effect until a Designating Party agrees otherwise in writin

or a court order otherwise directs.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint an€are in Designating Material for

Protection. Each Party or non-party that designates information or items for protectic

under this Order must take care to limit aauch designation to epific material that

gualifies under the appropriate standards.Designating Party must take care to

DEX05-04:Proposed Protective Order.docx:7-22-15 4

PROTECTIVE ORDER



© 00 N oo o b~ W N PP

N N P PR R R R R R R,
P O © ® N O O » W N B O

22

designate for protection only those parts of material, documents, items, or oral

written communications that qualify — so tledlher portions of # material, documents
items, or communications for which pegtion is not warranted are not swe

unjustifiably within the ambit of this Order.

5.2 Manner and Timing of Designais. Except as otherwise provided

in this Order ¢ee, e.g., second paragraph of sectior2(d), below), or as otherwise

stipulated or ordered, material that quesffor protection undethis Order must be
clearly so designated before theteral is disclosed or produced.
Designation in conformity with this Order requires:

(@) for information in documeaty form (apart from transcripts

of depositions or other pretriak trial proceedings), thahe Producing Party affix the
legend “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” atthe top or bottom of

each page that contains protected material.

pt

A Party or non-party that makes originals or copies of documents ol

materials available for inspection need not designate them for protection until afte
inspecting Party has indicated which mateitiahtends to copy. During the inspectio
and before the designation| af the material made auable for inspection shall be
deemed “ATTORNEYS’ EYES ONY.” After the inspecting Party has identified th
documents it wants copied and produced,Rhmucing Party must designate, either
writing or on the record (at a deposition),islhdocuments, or portions thereof, qualif
for protection under this Order. @&h the Receiving Party must affix th
“CONFIDENTIAL” or “ATTORNEYS' EYES ONLY” legend at the top of each
copied page that contains Protected Malelf only a portion or portions of the

material on a page qualifie®r protection, the Producing Party also must clea

identify the protected portion(sg.¢., by making appropriate markings in the margins)

and must specify, for each portion, the lewé protection being asserted (eithe
“CONFIDENTIAL” or “ATTO RNEYS’ EYES ONLY”).
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(b) for testimony given in depositi or in other pretrial or trial

proceedings, that the Party or non-pafffgmong or sponsoring the testimony identify on
the record, before the close of the depositi@aring, or other proceeding, all protected
testimony, and further specify any pons of the testimony that qualify as
“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY.” When it is impractical to
identify separately each portion of testimdhgt is entitled to protection, and when it
appears that substantial portions of tretiteony may qualify for mtection, the Party
or non-party that sponsors, offers, ovag the testimony may invoke on the record
(before the deposition or proakeg is concluded) a right thave up to 20 days ta
identify the specific portions of the testimoag to which protection is sought and to
specify the level of protection beingserted (“CONFIDENTAL” or “ATTORNEYS’

EYES ONLY”). Only those portions of the testimony that are appropriately designate

for protection within the 20 days shall bevered by the provisionsf this Stipulated
Protective Order.

Transcript pages containing Protectéaterial must be separately

bound by the court reporter,mne must affix to the top of each such page the legend

“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY,” as instructed by the Party or
non-party offering or sponsoring tidtness or presenting the testimony.

(c) for information produced in some form other than

documentary, and for any othéangible items, that the Producing Party affix in|a

prominent place on the exterior of the contaimecontainers inwhich the information
or item is stored the legend “CONFIDENNU" or “ATTORNEYS’ EYES ONLY.” If
only portions of the informatin or item warrant protectiothe Producing Party, to the
extent practicable, shall idefy the protected portions, spifying whether they qualify
as “CONFIDENTIAL” or as’ATTORNEYS’ EYES ONLY.”

5.3 Inadvertent Failures to Bignate. If timely corrected, an

inadvertent failure to desigteaqualified information ottems as “CONFIDENTIAL” or
“ATTORNEYS' EYES ONLY” does not, stading alone, waive the Designatin

«Q
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Party’s right to secure protection under tikdsder for such material. If material i
appropriately designated as “CONHEHNTIAL” or “ATTORNEYS' EYES ONLY”

after the material was initially producedetReceiving Party, on timely notification o
the designation, must make reasonable effortasgure that the material is treated

accordance with the praions of this Order.

6. CHALLENGING CONFICENTIALITY DESIGNATIONS

6.1 _Timing of Challenges. Unleasprompt challenge to a Designatin

Party’s confidentiality designation is nesasy to avoid foreseeable substanti
unfairness, unnecessary economic burdens, later significant disruption or delay o
the litigation, a Party does nafaive its right to challenga confidentiality designation
by electing not to mount a challenge promptly after the original designation is discl

6.2 _Meet and Confer. A Party thalects to initiate a challenge to

Designating Party’s confidentiality designationust do so in good faith and must beg
the process by conferring with counsel filne Designating Party in writing. In
conferring, the challenging Party muskpkain the basis for its belief that the
confidentiality designation was not propand must give the Designating Party &
opportunity to review the designated materialreconsider the circumstances, and,
no change in designati is offered, to expin the basis for thehosen designation. A
challenging Party may proceed to the neagstof the challenge process only if it hg
engaged in this meet-ammtnfer process first.

6.3 Court Intervention. A Party thalects to press a challenge to

confidentiality designation after considagithe justification fiered by the Designating
Party may file and serve a motion that ideesifthe challenged maial and sets forth
in detail the basis for the challenge.acd such motion must be accompanied by
competent declaration that affirms ththe movant has complied with the meet-an
confer requirements imposed the preceding paragraph and that sets forth w

specificity the justification for the confehtiality designation thatvas given by the
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Designating Party in the meet-and-confdialogue. The parties agree that
confidentiality designationshall not create a presutign in favor of such
confidentiality designation, and that t6@eurt shall decide the issue as such.

Until the Court rules on the challengd, @arties shall continue to afford
the material in question the level ofopection to which it is entitled under the

Producing Party’s designation.

7. ACCESS TO AND USEOF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Rarmhay use Protected Material that

Is disclosed or produced byather Party or by a non-parity connection with this case

only for prosecuting, defending, or attemptitagsettle this litigation. Such Protected

Material may be disclosed only to the categories of persodisuader the conditions

D

described in this Order. When the litigen has been terminated, a Receiving Party

must comply with the provisions séction 11, below (FINAL DISPOSITION).

Protected Material must be storawlanaintained by a Receiving Party at
location and in a secure manner that eesuhat access is limited to the perso
authorized under this Order.

The parties agree that in order to make decisions regarding settlel
Plaintiff may require acces® the following informatn: (1) the identities of any
persons not named in the complaint whe &nown to Defendants to have sold tf
items at issue in the case, (2) Defendagtess revenues, (3) Defgants’ profits, (4)
fabric yields, and (5) inforation regarding prodiion fabrication. The parties agre
that, notwithstanding the inclusion of cdu information in a document marke
“ATTORNEY’'S EYES ONLY,” Plaintiff's counsel may orally communicate t
Plaintiff's president (1) the identity of argerson who sold the itene issue in this
case, (2) the amount of Defendants’ total gresenues for sale of the items at issue

this case, (3) the amount of Defendants’ gros§itsrfor sale of the items at issue in th

case, (4) the amount of Defendants’ net profitsside of the items at issue in this case,
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(5) fabric yields, and (6) the identity of apgrson who produced the fabric at issue i

this case, provided that Plaintiff's counsatlvises Plaintiff's president that th
information is confidential andubject to this protective order.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unless
otherwise ordered by the Court or péted in writing by the Designating Party,

Receiving Party may disclose any infaton or item desigriad “CONFIDENTIAL”
only to:

(a) the Receiving Party’s outsideunsel, as well as employees ¢
said outside counsel to whom it is reasonatdgessary to disclose the information fi
this litigation;

(b) Board members, officers andetitors of the Receiving Party;

(c) Other employees of the RecagiParty to whom disclosure is

reasonably necessary for this litigatiomdavho are bound by internal confidentialit
obligations as part of their employmatwho have signed ¢h*Acknowledgment and
Agreement to Be Band” (Exhibit A);

(d) Experts (as defined in th@@rder) of the Receiving Party tc
whom disclosure is reasonably necessarytlics litigation andwho have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(e) the Court personnel agsed to this litigation;

()  court reporters, their staffand professional vendors to whor
disclosure is reasonably necessary ftbrs litigation and wo have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(g) during their depositions, wiigses in the action to whon

disclosure is reasonably necessary amb have signed the “Acknowledgment and

Agreement to Be Bound” (Exhibit A). Pagef transcribed deposition testimony
exhibits to depositions that reveal Proteckéaterial must be garately bound by the
court reporter and may ndte disclosed to anyone except as permitted under

Stipulated Protective Order; and
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(h) the author of the documewt the original source of the
information.
7.3 Disclosure of “ATTORNEYS’ EYE®NLY” Information or Items.
Unless otherwise ordered by the Court anp#ed in writing by the Designating Party

a Receiving Party may disse any information oitem designated “ATTORNEYS’
EYES ONLY” only to:

(a) the Receiving Party’s outsideunsel, as well as employees of

said outside counsel to whom it is reasonatdgessary to disclose the information for

this litigation;

(b) Experts (as defined in th@@rder) of the Receiving Party to

whom disclosure is reasonably necessarytlics litigation andwho have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(c) the Court personnel agaied to this litigation;

(d) court reporters, their staffand professional vendors to whom

disclosure is reasonably necessary ftbrs litigation and o have signed the
“Acknowledgment and Agreement Be Bound” (Exhibit A); and
(e) the author of the document the original source of the

information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Receiving Party is served with albgoena or an order issued in oth

litigation that would compel disclosure afy Discovery Material, the Receiving Party

must so notify the Designating Party, in wigiimmediately and in no event more the
five business days after receiving the subpoena or o&lesh notification must include
a copy of the subpoena or court ordérhe Receiving Party also must immediate
inform in writing the Party who caused thebpoena or order to issue in the oth

litigation that some or all of the materiawered by the subpoena arder is the subject
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of this Protective Order. In addition,etfReceiving Party must deliver a copy of th
Stipulated Protective Order promptly tcetlParty in the other action that caused t

subpoena or order to issue.

The purpose of imposing these duties isatert the interested parties to the
existence of this Protective Order and ffo@ the Designating Party in this case an

opportunity to try to protect its confiderttg interests in the court from which the

subpoena or order issued.

9. UNAUTHORIZEDDISCLOSURE OF PRTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclosed

Protected Material to any person or inyacircumstance not authorized under this

Stipulated Protective Order, the ReceivingtyPanust immediately (a) notify in writing

IS
he

the Designating Party of the unauthorized disclosures, (b) use its best efforts to retrie

all copies of the Protected Material,) (;mform the person or persons to whom

unauthorized disclosures were aeaof all the terms of thi©rder, and (d) request suc
person or persons to exectlte “Acknowledgment and Agement to Be Bound” that

is attached hereto as Exhibit A.

10. FILING PROTECTED MATERIAL

Without written permission from the Desidimg Party, or a court order secured

after appropriate notice tdlanterested persons and after following the procedu

provided for in Local Rule 79-5.1, a Party nrat file in the public record in this action

any Protected Material.

11. FINAL DISPOSITION

Unless otherwise ordered or agreedntavriting by the Producing Party, within

60 days after the final termination of thigian, each Receiving Party must return all

Protected Material to the Producing Partydestroy the Protected Material. As used
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this subdivision, “all Praicted Material” includes all copies, abstracts, compilatio
summaries or any other form of reproducorgcapturing any of the Protected Materis
Notwithstanding this provision, counsel aatitled to retain an archival copy of a
pleadings, motion papers, transcripts, legemoranda, correspondence or attorn
work product, even if such materials cant Protected Material. Any such archive
copies that contain or constitute Protechdterial remain subject to this Protectiv
Order as set forth inégtion 4 (DURATION), above.

12. MISCELLANEOUS
12.1 Right to Further Relief. Notig in this Order abridges the right o

any person to seek its modification in the future.

12.2 Right to Assert Other ObjectionBy stipulating to the entry of this

Protective Order no Party was any right it otherwisevould have to object to
disclosing or producing any information iem on any ground naddressed in this
Stipulated Protective Order. Similarlgp Party waives any right to object on an
ground to use in evidence anfy of the material covedldoy this Protective Order.

12.3 Inadvertent Production of Priviled Documents. If a Party, throug

inadvertence, produces any document orrmédion that it believe is immune from
discovery pursuant to an attorney-clientvipege, the work product privilege, or any
other privilege, such production shall notdeemed a waiver @&ny privilege, and the
Producing Party may give written notice ttee Receiving Party that the document
information produced is deemed privilegend that return of the document
information is requested. Upon receipt siich notice, the Receiving Party she
immediately gather the original and all cepiof the document or information of whic
the Receiving Party is aware, in additionatay abstracts, summaries, or descriptio
thereof, and shall immediately return thegoral and all such copies to the Producir
Party. Nothing stated herein shall predwdParty from challengirgn assertion by the

other Party of privilege or confidentiality.
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12.4 Exception for Public Information. Nothing in this Stipulation sh

be deemed in any way to restrict thee u¥ documents or information which ar
lawfully obtained or publicly available ta party independently of discovery in thi
action, whether or not the same mateias been obtained during the course
discovery in the action and whether or sath documents or formation have been
designated hereunder. However, in the ewéra dispute regandg such independent
acquisition, a party wishing to usenya independently acquired documents

information shall bear the burdenmfoving independent acquisition.

PURSUANT TO STIPULATION|T IS SO ORDERED.

Jetii G L3Ik
Dated: July 22, 2015 By:
Honorable Patrick J. Walsh
United States Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print full name],

of [print full address],

D

declare under penalty of peryuthat | have read in itentirety and understand the
Stipulated Protective Order that was issued by the United States District Court for tl
Central District of Chfornia in the case obnicolors, Inc. v. Paul Lasry, Case No. 15-
CV-03053 MWF (PJW). | agree to comply weind to be bound by all of the terms of

this Stipulated Protective Order and | ursdend and acknowledgéat failure to so

comply could expose me to sanctions amtighment in the nature of contempt.
solemnly promise that | will not disclose amy manner any information or item that is
subject to this Stipulated Protective Order any person or entity except in strict
compliance with the prosions of this Order.

| further agree to submit to the jurisdiction of the United States District Court fot
the Central District of Caldrnia for the purpose of &rcing the terms of this
Stipulated Protective Order, even if such enforcementtgadings occur after

termination of this action.

| hereby appoint [print full name]
of jrfull address and
telephone number] as my California agent foviee of process in connection with this

action or any proceedings related to enforeetof this Stipulated Protective Order.

Date:

City and State where sworn andrsed:

Printed name:

Signature:
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