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1 Realty Group L P et al

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DANIEL BRANCH, as anndividual and on ) CASE NO. CV 15-3303-R
behalf of all similarly situated employees, )

) ORDER GRANTING PLAINTIFF'S

Plaintiff, ) MOTION TO REMAND
)
V. )
)
PM REALTY GROUP, LP and DOES 1 )
through 10, inclusive, )
)
Defendants. )
)
)

Before the Court is Plaintiff’'s Motioto Remand, which was filed on July 28, 2015.

Having been thoroughly briefed by both partibss Court took the matter under submission o

August 28, 2015.

To remove a case from a state court to ar@ad®urt, a defendant must file in the fedel
forum a notice of removal “containing a short gut@in statement of the grounds for removal.”
U.S.C. § 1446(a). When removal is based onrdityxeof citizenship, ammount-in-controversy
requirement must be met. Ordinarily, “the maitecontroversy [must] excee[d] the sum or val

of $75,000.” 28 U.S.C. § 1332(a). In class actiomsnvoich the requirement of diversity of
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citizenship is relaxed, 8 1332(d)(2)(A)—(C), “thetteain controversy [mukexcee[d] the sum o
value of $5,000,000,” § 1332(d)(2). Under thesSlAction Fairness Act (“CAFA”), a federal

district court has original jusdiction over a class action where ttlass members number at leg
100, at least one plaintiff is dikse in citizenship from any defdant, and the aggregate amoun

controversy exceeds $5 million, exdles of interest and costkl.

1St

tin

This last requirement under CAFA, the $5 million amount in controversy, has become a

major point of contention between many parti&se Dart Basin Operating Co. v. Oweh35

S.Ct. 547 (2014)parra v. Manheim Investments, In@75 F.3d 1193 (9th Cir. 2015);

Lowdermilk v. U.S. Bank National AssAY9 F.3d 994 (9th Cir.2007). art, the Supreme Couf

held that a removing party must initially filenotice of removal #t includes “a plausible
allegation that the amount @aontroversy exceeds the jurisgiomal threshold.” 135 S.Ct. at 554.
When “a defendant's assertion of the amount in controversy is challenged ... both sides su
proof and the court decides, by a prepondegaof the evidence, whether the amount-in-
controversy requirement has been satisfiétl.”

In Ibarra, the Ninth Circuit had tdecide what proof a defemlaseeking removal must
produce to prove the amount-in-controversy regugnt under CAFA when the complaint did 1
include a facially apparent amount in cavirsy. 775 F.3d at 1195. Following the reasoning ¢
the Dart Court, the Ninth Circuit founthat remand back to the dist court was necessary to
allow both sides to submit evidence related tocth@ested amount in caotersy. “As with othel
important areas of our law, evidence may be dimecircumstantial. In either event, a damage
assessment may require a chain of reasonatgribludes assumptiong/hen that is sdhose
assumptions cannot be pulled from thinlaut need some reasable ground underlying thein
Id. at 1199 (emphasis added).

On March 17, 2015, Plaintiff Daniel Branch bahalf of himself and a proposed class ¢

similarly situated employees brought this aciiothe Superior Court of California against

Defendant PM Realty Group, LP (“PMRG”). Plafhalleges in his complaint several causes of

action all arising under @#ornia state law.

On May 1, 2015, Defendant PMRG removed this action from the Los Angeles Supé¢
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Court to this Court, alleging CAFA jurisdion under Title 28 U.S.C. 88 1332(a), 1441, 1446.
current motion before the Court is Plaintiff4otion to Remand based on the Defendant’s faily
to establish that this Court has subject mattesdiction over this aabin, specifically, that the
Defendant has failed to satisfy the amount intcaversy jurisdictional threshold of $5 million.

In its Opposition to Plaintiff’'s Motion tRemand, PMRG asserts that there is $6,422,6
in controversy, based on assumed rates of vaviatior each of Plaintiff's claims. This estimate
includes Warn Act penaltieanpaid overtime and minimum wagepaid rest breaks, unpaid
meals, waiting time penalties, wage statenvesiations, and attorney’s fees. PMRG'’s
calculations are based on 184 class membiins19,215.57 workweeks for the putative class
period. Moreover, PMRG'’s violation rate isde@ on the deposition testimony of several class
members including the class repentative, Daniel Branch.

Based on Mr. Branch’s deposition testimony vehiee stated that he and putative class
members were “often forced to forego a m@aliod and/or work dumg their meal period,”
Defendant assessed two meal pewviolations and two rest ped violations per workweek for
each putative class member. This assessment produced a combined total of $1,799,346 f¢
unpaid rest breaks and all unpaidaingeriods. While PMRG is pealps justified in using such a
violation rate for Mr. Branch, PMRG erroneousppées this rate to the entire putative class.
PMRG has failed to establish, by a preponderaftiee evidence, that each putative class
member, during the 19,215.57 workweek putatives|zeriod, is in fact entitled to such a
violation rate. This generalized allegation is insufficient to allow PMRG to assume that all
workweeks for each putative class member contbatéeast two meal period violations and tw
rest period violationsSeelbarra, 775 F.3d 1198-99. While it is traleat Mr. Branch claims that
he and putative class members were “often” fotogdrego a meal period and/or work during
their meal period, this does not mean that suclations occurred in ea@nd every shift of eacl
and every class memb&ee idat 1199. It says nothing of tfrequency of which PMRG would
deprive class members of their entitled meaiqaks or rest period3.his claim accounts for
$1,799,346 of PMRG'’s asserted amount in controversy.

Even assuming that the remaining claimsvalally established, PMRG fails to show th
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there is more than $5 million in controversy eT@ourt finds that PMRG fails to adequately
support its calculations of the amount placedantroversy and therefore this Court lacks
jurisdiction over thicase under CAFA.

IT ISHEREBY ORDERED that Plaintiff's Motion to Remand is GRANTED. (Dkt. No
18)
Dated: September 8, 2015. e

MANUEL L. REAL
UNITED STATES DISTRICT JUDGE




