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al v. City of Port Hueneme et al

Anited States District Court
Central District of California

KAVIKA TAITAI; ERIK BEAR,
Haintiffs,
V.
CITY OF PORT HUENEMECYNTHIA
HAAS; CARMEN NICHOLS and DOES
1-50,inclusive
Defendants

CaseNe 2:15¢v-041060DW (AJWKX)

ORDER GRANTING IN PART
DEFENDANTS’ MOTION TO
DISMISS [15] AND DENYING
DEFENDANTS' MOTION TO

STRIKE [16]

l.  INTRODUCTION

This is an employment retaliatiaasefiled by Plaintiffs Kavika Taitai and Erik
BearagainstDefendants City of Port Huenen(#City”) , Cynthia Haas, and Carme
Nichols. Plaintiffs allege that Defendantstaliaked against thenfior applying for and
receivingunemploymenbenefits. Defendants move to dismiss Plaintiffs’ Compls
for failure to state a claimnd move to strike various allegations in the Complg
For the reasons discussed below, the GBRANTS Defendants’ Mabn to Dismiss
with respect to Plaintiffs’claims under 42 U.S.C. 883, sua spontedismisses
Plaintiffs’ remaining state law claims pursuant to 28 U.S.C3&/ and DENIES
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Defendants’ Motion to Strike as moofECF Na. 15, 16)"

. FACTUAL BACKGROUND
Plaintiffs Taitai and Beathave been employed by the City as lifeguards
fourteen years and thirty years, respectively. (Comp3{R4.) The Cityhiresmost
lifeguards on a seasonal basis, ahé tlifeguard season’generally runs from
approximately May through Septembef each year. I4. 125.) During the
offseason Jifeguards that are otherwise employed during the summer months
collect unemployment benefitsid(  30.) However, diring the 201314 offseason
Defendants Haas and Nichetsvho were the City Manager and Deputy C
Manager, respectivelyallegedly “began a concerted and sustained campaign

for

oftel

—~+

y
of

harassmendiscrimination and retaliatioragainst lifeguards who had sought or were

likely to seek unemployment benefitdd. 115, 16, 32.)
A.  Plaintiff Taitai

Following the 2013 seasprPlaintiff Taitai sought and obtained informatig
from the California Employment Development Departm@EDD”) concerning his
eligibility for unemployment benefit@ndalso applied for anceceivedsuchbenefits.

(Id. 131) In April 2014, Taitai applied for rehire for the 2014 lifeguard seasoid. [

136.) Soon after, Taitai met with a City employee to disdussapplication

n

including his concern that he might nbe rehired because he obtained unemployment

benefits during the recent offseasotd.)( The employee&leclinedto discussf or how

that might affect his application. Id() Taitai neverthelesgpressed for more

information regarding the City’s “actions and plans in relation to the upcoming
season,’but was rebuffed. I{l. 137.) Shortly thereafter, several other lifeguards t
Taitai that thg heardthat the City “resented”the inquirieshe madeduring the
meeting (Id.)

Approximately one month later, Taitai received a letter rejecting

! After considering the papers filed in support of and in opposition to the Motion, the

finds this matter appropriate for decision without oral argument. Fed. R. Civ. P.LZ&bJ:15.
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application (Id. 138.) Taitai spoke directly with Defendant Nichols and asked why

his application was rejectedld(139.) Defendant Nichols allegedBdmittedthat his

application was rejected becauseréeeivedunemployment benefits during the mast

recent offseason and prior offseasonid.) (
B.  Plaintiff Bear

Like Taitai, Plaintiff Bear sought and obtained information from the EDD

concerning his eligibility for unemployment benefits, and also applied for
receivedsuch benefits during the 20334 offseason. Id. 131.) In the months

leading up to the 2014 season, Plaintiff Bear also met with Defendant Nicfhals

141.) Nichols allegedly complained Bearaboutthe costto the Cityof lifeguards
collecting unemployment benefits during the offseason, and threatened not to
Bearunless he agreed not to semichbenefitsin the future (Id. 1Y41-42.) Bear
reluctantly agreed.Idq. 143.)
C. Complaint

On June 1, 2015, Plaintiffs filed their Complaint, which asgs&esfollowing
claims: (1) violation of the First Amendment under 42 U.S.C98&3; (2)violation of

and

rehi

Cdifornia Labor Code section 98.6; (3) violation of California Labor Code segtion

1102.5 (4) intentional interference with prospective economic advantafgg;
negligent interference with prosg&e economic advantage; and) (@eclaratory

relief. (ECF No. 1) On October 12, 2015, Defendanmtsoved to dismiss the

Complaint under Rule 12(b)(6), and moved to strike portions of the Complaint
Rule 12(f) (ECF Na. 15 16) Plaintiffs timely opposedoth Motions, and
Defendants timely replied. (ECF N&, 22, 23 24) ThoseMotions are ow before
the Court for consideration.
lll.  LEGAL STANDARD

A court may dismiss a complaint under Rule 12(b)(6) for lack of a cogniz
legal theory or insufficient facts pleaded to support an otherwise cognizable
theory. Balistreri v. Pacifica PoliceDep’t, 901 F.2d 696, 699 (9th Cir. 1990). 1
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survive a dismissal motiom,complaint need only satisfy the minimal notice plead
requirements of Rule 8(a)@a short and plain statement of the clairRorter v.

ing

Jones 319 F.3d 483494 (9th Cir. 2003). The factual “allegations must be enough to

raise a right to relief above the speculative leveBéll Atl. Corp. v. Twomb|y550

U.S. 544, 555 (2007). That is, the complaint must “contain sufficient factual matter

accepted as tryeo state a claim to relief that is plausible on its facAshcroft v.
Igbal, 556 U.S. 662, 678 (2009).

The determination whether a complaint satisfies the plausibility standard is .

“contextspecific task that requires the reviewing court to draw tsnjudicial

experience and common senseld. at 679. A court is generally limited to the
pleadings and must construe all “factual allegations set forth in the complaint | . .

true and . . . in the light most favorable” to the plaintifee v. Cityof L.A, 250 F.3d

668, 688 (9th Cir. 2001). But a court need not blindly accept conclusory alleggation

unwarranted deductions of fact, and unreasonable inferenspsewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001).

As a general ruleg court should frdg give leave to amend a complaint that has

been dismissedeven if not requested by the plaintifSeeFed. R. Civ. P. 15(a)
Lopez v. Smitl203 F.3d 1122, 1130 (9th Cir. 20d@én banc) However,a court may
deny leave to amend whén“determines that the allegation of other facts consis
with the challenged pleading could not possibly cure the deficien&chreiber
Distrib. Co. v. SernwWell Furniture Co, 806 F.2d 1393, 1401 (9th Cir986)
V. DISCUSSION

A.  First Amendment Claims

Defendants argue that Plaintifeal to state a First Amendment retaliation cla
because their speech was not a matter of public concern. (Me#.at Blaintiffs

tent

m

counterthat because “the right to seek and obtain statutorily mandated unemployme

benefits . . . free from retaliation and discrimination[] is a matter of pubficera,”

they have adequately stated a claim under the First Amendment. (Opp8.at 6




Plaintiffs are incorrect.

“It is clearly established that a State may not discharge an employee as a ba

that infringes that employee’s constitutionally protected interest in freedom of

speecH. Rankin v. McPhersqrl83 U.S. 378, 383 (1987However, “while the First

Amendment invests public employees with certain rights, it does not empower them

‘constitutionalize the employee grievariteGarcetti v. Ceballos547 U.S. 410, 420

(2006) (citation omitted) Thus,an employee’s speech qualifies for pratctonly if
it “constitut[es] speeb on a matter of public concetn. Rankin 483 U.S.at 384
(quoting Connick v. Myers 461 U.S. 138, 1461983). There is no “precise
definition” of what constitutes a matter of “public concérrDesrochersv. City of
San Bernardinp572 F.3d 703, 709 (9th Cir. 2009)It is clear, however, that th
essential question is whethé&etspeech addressed matters of ‘puldi’opposed tq
‘persondlinterest’ 1d. Courts evaluate the nature of the speech blihgoat “ the
content, form, and context of a given statement, as revealed by the wholere
Rankin 483 U.S.at 384-85 (citation omitted)see alsdesrochers572 F.3dat 709
(noting that he Ninth Circuit“relie[s] on a generalized analg of thenature of the
speech under thethree Connick/Rankirfactors) “The plaintiffs bear the burden ¢
showing that their speech addressed an issue of public cédncBaesrochers 572
F.3dat 709 (brackets and internal quotation marks omitted).

The content of a statement reflects a matter of public concern when the

involves *“issues about which information is needed or appropriate to enabl
members of society to make informed decisions about the operation of
government” Id. at 710 (citatbons omitted) “On the other hand, speech that de

with ‘individual pasonnel disputes and grievancead that would beof ‘no

relevance to the public’s evaluation of the performance of governmental agemndi

gererally not of ‘public concern’’ Id. (citations omitted). The form of a statemen
reflects a matter of public concern when the speech is made in a public for
opposed to a private conversatioid. at 714. Finally, the context of a statemel
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reflects a matter of public concern when speechs motivated by a desire tobfing

to light actual or potential wrongdoing or breach of public tfusid. at 715 (quoting
Connick 418 U.S. at 148).Content is the greatest single factor in tli&nnick
inquiry.” 1d. at 710. However,[i]n aclose case, when the subject matter g
statement is only marginally related to issues of public concern, the fadt ted

made because of a grudge or other private interest orwmid@rs rather than to th
press may lead the court to concludd tha statement does not substantiallyoine

a matter of public concerfn.Johnson v. Multnomah Cnty., OA8 F.3d 420, 425 (9l
Cir. 1995)

1. Plaintiff Taitai

Plaintiff Taitai alleges thabe was not rehired for the 2014 season becdlixe

he requestedthformationfrom the EDD regarding his eligibility for unemployme
benefits; (2he appliedor unemployment benefits; (3) he questioned a City empld
about the impact his receipt of benefits would have on his rehire applicatior(4)
he questionedefendant Nichols regarding the reason his application was dg
(Compl. 158.) Plaintiffs contend thathese acts constitutgpeech on a matterf ¢
public concern, and thus suppeartFirst Amendment retaliation claimThe Court
addresses each basigumn.
I Requestinglinformation on Eligibility for Benefits

It is readily apparenthat requesting information regarding one’s perso
eligibility for unemployment benefits does not constitute speech atter ofpublic
concern. Plaintiffs do not identifyhat specificstatementsif any) were madeluring
these “requestsbut it seems beyond reasonable dispute that any speech germ

such a requestould notcontain informatiorthatwould enablehe public to evaluate

generalgovernment operations. As the form of the speech, thaseno suggestior
thatthe requests were maatea public forum; indeedhe Court cannotevenconceive
how such a request could be made in a public manAed as to the contexif the
speechthere is no indication thaélhe requests were made for the purpose of bring
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to light any wrongdoing by the Cityather the purposewas to determin&aitai’s own
eligibility for unemployment benefitor the 201314 offseason The Court therefore
does not hesitate to concludathis “speech” does natvolve a matter of public
concern.
. Applying for Unemployment Benefits
For much the same reasofisitai's applicationfor unemployment benefits i

92}

notspeech on a matter of public conceBisclosing personal information to the EDD
on a private form for the purpose of obtaining personal unemployment benefits doe
not enhance public discourse on government affairs, andtthsisspeech is not
entitled to First Amendment protection

lii.  Conversaion with the City Employee

While Taitai's conversation with the City employee regarding his rehire
application is ecloser call, the Court still finds th#lis speechdoes notinvolve a
matter of public concern.

The contenbf the speecleould be reasondpinterpreted as affecting issues pf
both public and private concerrOn the one handliscussing the impadf Taitai's
personal receipt of unemployment benefits on his personal application for rehir
would appear to be matter ofpurely personalconcernthat does not warrant
protection However the topicsTaitai discussed (or attempted to discuss) during|the
conversation couldhave an impact beyonkis personalapplication A substantial
number of City lifeguardappear tgo throughhis samerehiring cycle each year, and
it is common(according to the Complainthpr most or allsuchlifeguards to apply for
ard receive unemployment benefits during the offseastinlifeguards areindeed
entitled to receive unemployment benefits during the eafen without being
punished for doing so, the answesought by Taitaas to his personal applicatign
potentially beaion the public’s evaluation of the Cityggeneralhiring practices.See
McKinley v. City of Eloy705 F.2d 1110, 1114 (9th Cir. 1988plding that the fact
that the speech concerrthé rate of compesation for members of the city’s polige




force and, more generally, with the working relationship between the police unig
elected city officialsweighs in favor of a finding that the speanokolvesa matter of

n an

public concern). Much the same can be said about his subsequent requests

information on the City’s general hiring practices for the 2014 lifeguard se&kon.

That saidthe Courtis wary of considering the hypotheticplblic impact of an
employee grievance.nlsome sensall employee grievances potentially implicate
agency’sgenerallabor practices but not every (or even most) such grievances
matters of public concern Here, there is no suggestion that Taitai’'s persg
applicationactuallybecame a lightning rod for broader public dissatisfaction with
City’s hiring practice$. Thus, the Court finds that the content fadtoeither neutral
or points cautiouslyo theconclusion thathte speecklvas one opublic concern.

The form of the speech, however, weighs decidedly against such a conc
“[A] limited audience weidBk] against [plaintiff's]claim of protected speec¢hRoe v.
City & Cnty. of S.F, 109 F.3d 578585 (9th Cir. 1997) In Turner v. City & Cnty. of
S.F, 788 F.3d 1209th Cir. 2015) the Ninth Circuit held that this factor weigh¢
against the claim of protected speeghere the plaintiff “voiced his grievance:
internally—at union meetings, to hisigervisor, and to Human Resoureeand they
were specifically related to the conditions of his employmégRtaintiff] could have
pursued a complaint with the San Francisco Civil Service Commission, gone
Board of Supervisors for the City and County of San Francisco, gone to the pr
otherwise attempted to air his concerns in a public fdhwnhhle did not do sé. Id.
at 1211 see alsdesrochers572 F.3dat 714—15 Here, Taitai engaged in a cop-
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one conversation wita City employee, which is an even more private setting than in

Turner?® Taitai's discussion of the conversation with other lifeguards also doe;

2 The alleged discussion of the City’s hiring practices at the city coomadtings did not

appear to stem from (or otherwise involve) Taitai’'s personal application. (Cdhpi—%1.)

3 Every case cited by Plaintiffs involves speech made in a signifraaatre public forum that
Taitai’'s speech.SeeEllins v. City of Sierra Madre710 F.3d 1049, 1053 (9th Cir. 2013) (plaint
led a neconfidence vote of the police officers’ union against the Chief of PolMelKinley, 705

F.2d at 1112 (plaintiff's speech occurred at two meetings of the city council anewsitel); Rode
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reach the level of publicity required Byrner, and those discussiomgreat any rate

social conversationamong friends rather than an effort by Taitai to dissemitinate

conversation to the general public.

Finally, the context of the speech also weiglgginst the claim of protecte
speech Even Plaintiffs concede th#te discussion was motivatday Taitais desire
to gather information concerning his personal applicatowl, wasnot doneto sesk
information on the City’gyenerahiring practices for the purpose of disseminating
information to the public.(See Compl. 36 (“Plaintiff Taitai met with City
administrative services coordinator, Cammeo Jupp, and inquired whether thmer
any issues associated with his resuming work, including because he had sou
received unemployment benefits following the 2013 lifediseason.”).

The Qurt finds that the foregointactorstip against dinding that the speecl

was a matter of public concerihe Ninth Circuit hasepeatedlyheld that where the

content of the speech is only marginally related to issues of public concern b
form and context make clear that the statements were motivated by private co
no First Amendment protection will lieSeeTurner, 788 F.3dat 1211;Johnson 48
F.3dat 425 Here, vhile Taitai questioned the City employee on several topics
could possibl have an impact on the public’s perceptionthed City’s unscrupulous
hiring practices, it is clear that the conversatwas motivated solely by Taitar’
interest in his personal rehire applicatioithis is insufficient tomake out aFirst
Amendmentetaliation claim
iv.  Conversation with Defendant Nichols

Taitai’'s conversation with Defendant Nichols cannot form the basis of a
Amendment retaliation clainfor an entirely different reason The allegedly
retaliatory conduet-i.e., the denial of Taita application for rehire-occurredprior

v. Dellarciprete 845 F.2d 1195, 1202 (3d Cir. 1988) (plaintiff participated in an interwétv a
news reporter).
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to this conversation, and thus could not have been caused by any statements made

Taitai during the conversatiorbee Desrocher$72 F.3dat 709 (plaintiff must show
that the Pprotected speech was a substantial or motivating factor in the ag
employment actioh.

2. Plaintiff Bear

Vers

Plaintiff Bear similarly alleges that he was forced to forgo unemployment

benefits that he was otherwise entitled to receive bera(ige he requested

informationfrom the EDDregarding his eligibility for unemployment benefits; (@)

appliedfor unemployment benefitgnd (3) he agreedduring his conversation with

Defendant Nicholsnot to apply for unemployment benefits in the upcom
offseason (Compl. 158.) The Court also finds none of these bases adequs
support a First Amendment retaliation claim.

For the reasons discussed abowmejther requesting information regardif
unemployment benefits napplying forsuchbenefits constitutes protectediployee
speech. In addition, Bear’'s conversation with Nichols is not causally connected
complainedof retaliation The allegedly retaliatory conduet.e., Nichols requesting
that Bear forgo applying for unemployment benefits during the offseasmetedes
Bear's speech-i.e., Bears agreeingto that request. If the retaliatory condu
precedes the speech, the speech cannot be the motivatindo&utut the retaliatian
See Desrocher$72 F.3cat 709 Bear's First Amendment retaliation clathusfails.

3. Leave to Amend

None of the theories alleged could be amended to state a valid claim fo
Amendment retaliation. Requesting information regarding unemployment beng
and applying for such benefits is clearly not a matter of public concern, and the
doesnot see how any new allegations covévive this theory of liability. Moreover
Taitai and Bear’s respective conversations with Nichols are not gaasalhected to
the complaineabf retaliation andno new allegationsouldchange this

Whether Taitas theoryof retaliation based on his conversation witle City
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employee could be amendtxistate a clainis again a close call, but the Court fin

that no new andonsistentfacts could be alleged to make this a plausible theory of

recovery. SeeSchreber Distrib. Co, 806 F.2dat 1401 Plaintiffs concede that

Taitai’s motivation in engaging in this conversation was to shed light on his pefson:

employment application. (Compl.3%.) Plaintiffs also concede that this wasl a

private, oneonone converation witha City employee, and thus not made in anyth
approaching a public forumld() These facts are determinative of the private (ve
public) nature of the speech, and thus amendment caavefTaitai’s claim.

B. State Law Claims

Plaintiffs’ § 1983 clains arethe onlyonesover which the Court had origina

ng
'SUS

jurisdiction’ “The district courts may decline to exercise supplemental jurisdigtion

.if . . . the district court has dismissed all claims over which it has original

jurisdiction” 28 U.S.C. § 1367(¢3). Havingdismissed the 8983 claims without

leave to amend, the Couelxercises its discretion to dismiss Plaintiffs’ state |

claimswithout prejudice SeeSan Pedro Hotel Co. v. City bfA, 159 F.3d 470, 478

(9th Cir. 1998)
/11
/11
/11
111
1]
/1]
/11
1]
111
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To the extent the claim for declaratory relief is brought utiieDeclaratory Judgment Act,

28 U.S.C. 8201, it is axiomatic that the Act “does not itself confer federal subject m
jurisdiction.” Fid. & Cas. Co. v. Reserve Ins. C696 F.2d 914, 916 (9th Cir. 1979).
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V. CONCLUSION

For the reasons discussed above, the QayGRANTS Defendants’ Motion

to Dismiss with respect to Plaintiffs’ 83 claimswithout leave to amendECF
No. 15), (2) sua spontedismisses Plaintiffs’ remaining state law claim&hout
prejudice pursuant to 28 U.S.C.1867 and (3) DENIES as moot andwithout

prejudice Defendants’ Motion to Strike (ECF No. .1@he Clerk of the Court sha
close the case.

IT IS SO ORDERED.

December7, 2015

Y 20

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE
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