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Present: The BEVERLY REID O'CONNELL, United States District
Honorable Judge

Renee A. Fisher Not Present N/A
Deputy Clerk Court Reporter Tape No.

Attorneys Present for Plaintiffs: Attorneys Present for Defendants:
Not Present Not Present

Proceedings: (IN CHAMBERS)

ORDER GRANTING PLAINTIFF'S MOTION TO REMAND [10]
l. INTRODUCTION

Pending before the Court is Plaintiff ket Hardman’s (“Plaintiff”) Motion to
Remand to the Superior Court of Californiunty of Los Angele (Dkt. No. 10.)
After considering the papers filed in supjpof and in opposition to the instant motion,
the Court deems this matterpmppriate for resolution without oral argument of counsel.
SeefFed. R. Civ. P. 78; C.D. Cal. L.R. 7-1%o0r the following reasons, the Court finds
Defendant The Boeing Comma (“Boeing”) failed to timely remove this action in
accordance with 28 U.S.C.1846(b) and accordingl@RANTS Plaintiff's motion.

.  FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff, a resident and citizen of Calrhia, began working for Boeing in 2007 as
a mechanical design engineer. (Compl. §e& alsdRemoval I 2.) During the course of
his employment, Plaintiff performed satisfaicty and even received various accolades,
awards, promotions, and salary increasean(@.  8.) On July 9, 2014, Plaintiff's
managers informed him that a co-workad reported him fagexual harassment.
(Compl. 1 9.) Plaintiff's managers escortech to a separate bding, where he met
with Boeing’s Equal Employment Opportunf$EEO”) investigator Stephanie McCarthy
(“Ms. McCarthy”). (Compl. 1 10.)
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According to Plaintiff, Ms. McCarthy accused him of sending inappropriate text
messages from his cell phoneatgo-worker and refused tonsider evidence suggesting
Plaintiff's cell phone had been hacked.o(@pl. 11 10-15.) During the meeting, Ms.
McCarthy apparently accused Plaintifflping and inappropriately referenced the
suicides of Plaintiff’'s two brothers in artetnpt to coerce or shame him into confessing.
(Compl. 1 13.) The day aftére meeting, Plaintiff coatted the Los Angeles County
Sheriff to report what he believed to be acident of cyber crime, and the investigating
officer concluded Plaintiff's cell phone hadfexct been hacked. (Compl. § 16.)

Believing Ms. McCarthy had acted unethily and was biased against him,
Plaintiff requested that a new EEO investigdterassigned to his case. (Compl. § 20.)
Boeing did not assign a new investigator. (@borfj 20.) According to Plaintiff, one of
the company’s human resources represems@ssured him that he would have an
opportunity to present additional evidermehis behalf. (Compl. § 22.) Yet when
Plaintiff returned to work after a schedubeakcation on July 28, 2014, he found that his
access to the building had been disablecon{g. § 23.) Later that morning, the human
resources representative informed Pl#itiie company had cohaed he committed
sexual harassment and decide terminate him. (Compl. {1 25-27.)

Plaintiff initiated this action on December 19, 2014 in the Superior Court of
California, County of Los Angeles agairgteing and Ms. McCarthy, alleging claims
for: (1) breach of employment contract, [@each of the covenant of good faith and fair
dealing, (3) gender discrimination, (4) defdioa, (5) intentional infliction of emotional
distress (“lIED”), (6) invasion of privacyna (7) unfair and unlawful business practices
in violation of California’s Unfair Compgdion Law (“UCL"), Cal. Bus. & Prof. Code
88 17200Cet seq. The Complaint names Ms. McCaytas a defendant on only the fifth
and sixth claims for IIED and invasion of privadyl.

On December 29, 2014, Plaintiff serv@deing with a copy of the summons and
Complaint. (Removal § 7.) Plaintiff drbt, and still has not, served Ms. McCarthy.
(Removal 1 8.) On January 12015, Boeing’'s counsel spoke with Plaintiff's counsel to
inform him that Boeing was considering filiagdemurrer if Plaintiff did not stipulate to
Ms. McCarthy’s dismissal. (Removal § 42)aintiff's counsel agreed on condition that
Boeing waive its right to remove. (Remo%ad2.) Boeing’s counsel refused and stated,
in that conversation and a follow-up em#ilat Plaintiff's proposal indicated Ms.
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McCarthy was a “sham” dendant. (Removal § 428ge alsdecl. of Ray E. Boggess in
Supp. of Mot. to RemandBoggess Decl.”) Ex. A.)

On January 28, 2015, Boeing filed a demurrer to Plaintiff's fifth and sixth claims.
(Removal 1 9, Ex. B.) OMay 12, 2015, the Superior Court sustained the demurrer
without leave to amend as to the fifth cldion IED. (Removal § 10Exs. E, F.) The
Superior Court also sustained Boeing’s demurrer of the sixth claim for invasion of
privacy but granted leave to amend. (RemovED JExs. E, F.) Plaintiff did not file an
amended pleading.

Boeing removed the matter on Jun@15, invoking this Court’s diversity
jurisdiction pursuant to 28 U.S.C. § 1332. ( Realdi1l.) Boeing, a citizen of Delaware
and lllinois for purposes of diversity juristion, contends Ms. McCarthy, a California
resident and citizen, was fraudullgrjoined and that complettiversity therefore exists.
(Removal 11 3, 4.) Boeing astsethe face of the Complaint does not establish Ms.
McCarthy’s status as a sham defendauat ghat it timely removed the matter once the
Superior Court sustained its demurrer andrféifiifailed to file an amended pleading.
(Removal 1 55.) Boeing furtheontends Plaintiff's May5, 2015 deposition testimony
confirmed for the first time that he cannotadgish an IIED or invasion of privacy claim
against Ms. McCarthy. (Removal 1 56.) BRtdf now moves to remand on the basis that
Boeing failed to remove this action withime statutory removal period set forth in 28
U.S.C. § 1446. (Dkt. No. 10.) Boeing &g opposed the motion, (Dkt. No. 11), and
Plaintiff timely replied, (Dkt. No. 13).

. LEGAL STANDARD

Federal courts are of limited jurisdicti and possess only that jurisdiction as
authorized by the Constitution and federal statitekkonen v. Guardian Life Ins. Co. of
Am, 511 U.S. 375, 377 (1994). Original jurisiiben may be established pursuant to the
diversity statute, 28 U.S.C. § 1332. Un8et332(a)(1), a federal district court has
jurisdiction over “all civil actions where ¢hmatter in controversy exceeds the sum or
value of $75,000, exclusive of interest andtsgd and the dispute is between citizens of
different states. The United States Supe Court has interped 8§ 1332 to require
“complete diversity of citizenship,” meanitigat each plaintiff must be diverse from
each defendantCaterpillar Inc. v. Lewis519 U.S. 61, 67-68 (1996).
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Under 28 U.S.C. § 1441(a), a civil action may be removed to the district court only
if the plaintiff could have originally filed #naction in federal courtThis means removal
is proper only if the district court has origirjurisdiction over the issues alleged in the
state court complaint. If a matter is remowasblely on the basis of diversity jurisdiction
under 8 1332, it may not be rewed if any properly joined and served defendant is a
citizen of the forum stateSee28 U.S.C. § 1441(b)(2).

There is an exception todltomplete diversity rule for fraudulently joined or
“sham” defendants. Thus, a non-diversieddant who has bedraudulently joined may
be disregarded for diversity jurisdiction purposetnter v. Philip Morris USA582
F.3d 1039, 1043 (9th Cir. 2009). Fraudulemger is a term of art and does not
implicate a plaintiff's subjective intentvicCabe v. Gen. Foods Cor@11 F.2d 1336,
1339 (9th Cir. 1987). It exists (and the non-dseedefendant is igmed for purposes of
determining diversity of the parties) if the piaff “fails to state a cause of action against
a resident defendant, and théuee is obvious according to the settled rules of the state.
Id.; accord Ritchey v. Upjohn Drug Cd.39 F.3d 1313, 1318 (9@ir. 1998). “A merely
defective statement of the plaintiff's actidoes not warrant removal . . .. Itis only
where the plaintiff has not, in fact, a caw$action against the selent defendant, and
has no reasonable ground for sugipg he has, and yet joins him in order to evade the
jurisdiction of the federal court, thatelpinder can be said to be fraudulenilbi v. St.

& Smith Publ'ng 140 F.2d 310, 312 (9th Cir. 1944). datermining whether removal in
a given case is proper, a court should “Hiriconstrue the removal statute against
removal jurisdiction.” Gaus vMiles, Inc, 980 F.2d 564, 566 (9th Cir. 1992).

The procedure and time limitations fonreving a case are set forth in 28 U.S.C.
8 1446. Under the statute, a defendant neayove an action within thirty days of
receipt, “through service or otherwise,aotopy of the initial pleading.” 28 U.S.C.
8 1446(b)(1). But if a case is not rembleaon the basis of the initial pleading, a
defendant may later removaetkin thirty days of receipt “of a copy of an amended
pleading, motion, order[,] or other paperrfravhich it may first bascertained that the
case is one which is or has become removabte.8 1446(b)(3).

With respect to the timeliness of remowék Ninth Circuit holds that the first
thirty-day period for removal as set forth§ri446(b)(1) “only applies the case stated
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by the initial pleading is removable on its facélarris v. Bankerd.ife & Cas. Co.425
F.3d 689, 694 (9th Cir. 2005). If the initiabalding is indeterminate, then the second
thirty-day period as set forth in § 1446(9)(Bay apply and is triggered once “a change
in the parties or other circumstance revealed in a newly-filed ‘paper™ demonstrates a
basis for removalld. Thus, in determining whethemmeval is timely, a court must look
first to the “four corners” of the initial pleading; if the four cornaffirmatively reveal a
basis for removal, then § 1446(b)(1) appliés.at 694—-95.

IV. DISCUSSION

Plaintiff's Motion to Remand challengestiimeliness of removal. The parties
primarily dispute whether hComplaint affirmatively neeals a basis for fraudulent
joinder such that § 1446(b)(1)’s thirty-degmoval period applies. According to
Plaintiff, because Boeing's basis for removahiat Plaintiff cannostate a claim against
Ms. McCarthy, the Complaint is removableitsface and the time t@move therefore
expired on January 28, 2015, thirty days after Boeing red¢aervice. (Mot. to Remand
at 5.) Boeing, on the other hand, argues the Complaint does not reveal a basis for
fraudulent joinder. (Opp’n at 4-5.) Accondito Boeing, it was not clear Ms. McCarthy
was a “sham” defendant untile Superior Court sustained its demurrer and Plaintiff
failed to file an amended pleadindd.(at 1.) Boeing also relies on Plaintiff’'s statements
in his May 15, 2015 deposition, arguing that thesatements confirmed for the first time
he could not state a claim against Ms. McCarthg. gt 6-8.)

As to Plaintiff’s fifth claim for IIED, Being asserts it only knew Plaintiff could
not state such a claim once Plaintiff testifeg his deposition that he does not believe
Ms. McCarthy intended to harm him. Bthis assertion is belied by Boeing’s own
arguments in Superior Court. In its demurrer, Boeing argued that the worker’s
compensation exclusivity rule bars Plaififclaim for IIED as a matter of law.
(Removal Ex. B.) As this gument was based upon the faateged in the Complaint,
the Complaint affirmatively reveals Ms. I@arthy’s potentially fraudulent joinder.
Boeing was therefore on notice of the basigéonoval upon service of the Complaint.

As to Plaintiff’s sixth claim for invsion of privacy, Boeing asserts it only knew
Plaintiff could not state a clai once the Superior Court sasted its demurrer with leave
to amend and Plaintiff failed fide an amended pleadingleging any new facts. Boeing
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also argues Plaintiff's deposition statements confirmed for the first time that the fact of
his brothers’ suicides was not a private matfEne Court recognizebat the standard for
fraudulent joinder is somewhat higher thangdtendard for failure to state a claim under
Federal Rule of Civil Procedute(b)(6). Nevertheless, tlalegations in the Complaint
are sufficient to apprise Boeing of Ms. McQwf's potential status as a sham defendant.

The basis for Plaintiff's invasion of piaey claim against MdvicCarthy is that she
intentionally referenced his brothers’ suicidesn attempt to “harass, embarrass, coerce,
and shame Plaintiff into a confession.” (Conpb2.) “To state a claim for violation of
the constitutional right of privacy, a party mestablish (1) a legally protected privacy
interest; (2) a reasonable expectatioprofacy under the circumstances; and (3) a
serious invasion of the privacy interesMoreno v. Hanford Sentinel, Ind72 Cal.

App. 4th 1125, 1129 (Cal. Ct.pp. 2009). In the Complaint, Plaintiff alleges no facts
suggesting that the fact of his brothers’ gles was private. Nor does Plaintiff allege
any facts suggesting Ms. McCarthy learnad thformation through improper means.
Thus, regardless of whether Ms. McCarthgtsmduct could amount to a serious invasion
of privacy, the Complaint, on its face, reveab legally protected privacy interest and no
reasonable expectation of privacy. ServicéhefComplaint was therefore sufficient to
apprise Boeing of the basisfeemoval.

Boeing would have the Court find that this case was not initially removable
because, although it believed Pk#i’'s allegations were indticient to state a claim
against Ms. McCarthy, it could not know as much until the Superior Court ruled on its
demurrer and it discovered facts disprovitigintiff's allegations. This argument is
unavailing. If the Court wer® accept Boeing’'s argume fraudulent joinder cases
would never be initially removable undein446(b)(1), as under Boeing’s logic, a
defendant suspecting fraudulent joinder wdulst have to demur in state court and
obtain an order sustaining the demurrer befoeecase became removable. That is
clearly not the case.

Indeed, other courts within this distrizave rejected the same argument. In
Simpson v. Union Pacific Railroad C@82 F. Supp. 2d 1151 (N.D. Cal. 2007), for
example, the court concluded that fraudujemder cases are initially removable under
8 1446(b)(1). As the court explained,
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[F]raudulent joinder can be ascertairsgdhe outset. iEher the complaint
states a claim that possibly maydmgnizable against the purported sham
defendant or it does not. It is n@#cessary to wait until the fraudulently
joined defendant has tested the claagainst it in state court and succeeded
in defeating them on a motion to dismiss or demurrer.

Id. at 1157. Other courts are in agreemesge, e.grollins v. Fresenius USA, InECV

No. 13-09394, 2014 WL 462822 JGB, at *5[CCal. Feb. 4, 2014) (“[T]here is no
support for the claim that removal on the bagiaudulent joinder is possible outside of
the initial 30—day limit imposed by 8§ 1446(b)(1).Yerduzco v. Ford Motor CoCV No.
13-01437, 2013 WL 6053833 LJO, at *2 (E@al. Nov. 15, 2013) (“Ninth Circuit
precedent strongly suggests that fraudulentdjer should be measured at the time a
complaint is filed.”);Graybill-Bundgard v. Standard Ins. C@93 F. Supp. 2d 1117,
1120 (N.D. Cal. 2011) (“Defendantas able to determine that the Commissioner was
fraudulently joined when it was served witte complaint . . . . Therefore, under 28
U.S.C. § 1446(b), it was required to remaviéhin thirty days of service.”).

The Court agrees with thheasoning in these decisions and finds this case was
initially removable such that § 1446(b)(1)tsrty-day removal period applies. As
Plaintiff served Boeing on December 29, 20hd 8oeing failed to maove until June 9,
2015, the removal was clearly untimely. Remanitherefore approprie.

V. CONCLUSION

For the foregoing reasons, Plaintiff’s Motion to Reman@FRANTED. This case
is herebyREMANDED to the Superior Court of Califoia, County of Los Angeles. The
hearing scheduled for Monday, August 3, 2015, at 1:30 p.m., is héAdDRTED .

IT IS SO ORDERED.

Initials of

Preparer rf

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 7 of 7



