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United States District Court
Central DBigtrict of California

LIU HONGWEI, LI XIA, LIU SHUANG,
XIE YOUSHANG, WANG YING, YU
ZHIHAI, WANG WEI, AND YAN
QIUJIN,

Plaintiffs,

V.

VELOCITY V LIMITED
PARTNERSHIP, VELOCITY
REGIONAL CENTER LLC, JELLICK
ROWLAND LLC, YIN NAN WANG,
A.K.A. MICHAEL WANG, NING-LEE
KO, RUHEN CHEN, AND CHRISTINE
GUAN,

Defendans.

Case N02:15cv-0506:ODW-E

ORDER GRANTI NG PLAINTIFFS’
MOTION FOR DEFAULT
JUDGMENT AGAINST
DEFENDANT YIN NAN (AKA
MICHAEL) WANG [108]; DENYING
PLAINTIFFS’ MOTION FOR
RELIEF PURSUANT TO RULE 60(b)
[111]

l. INTRODUCTION
Plaintiffs Liu Hongwei, Li Xia, Liu Shuang, Xie Youshang, Wang Ying, ]

Zhihai, Wang Wei, and Yan Qiujirf“Plaintiffs”) brought suitagainst Defendant
Velocity V Limited Partnership (“VLP”), Velocity Regional Center LLC (“VRC”
Jellick Rowland LLC (“Jellick”), Yin Nan Wang, a.k.a. Michael Wa(iyvang”),
Ning-Lee Ko, Ruhen Chen, dnChristine Guan (collectively, “Defendantsfpr

securities fraud and negligent misrepresentation.

(ECF NoWang is thesole

115

)

)
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remaining defendant in the casé€SeeECF Nos. 92, 93, 10y Before the Court is
Plaintiffs’ third Motion for Default Judgment. (ECF No. 108.) The Court del
without prejudicePlaintiffs previousmotions for default judgmerue to issues witl
inadequate parties and improper dismissal of actions. (ECF No$034, For the
following reasons, the CouBRANTS the Motion for Default Judgment, and awar
Plaintiffs the principal amount of $4,000,000, plus prejudgment interest on th
principal amount starting from September 26, 2012, andjpdgment interestrom
the date of judgment until the principal amount is paid in full. Furthermore, the ¢
DENIES Plaintiffs Motion for Relief (ECF No. 111?
. BACKGROUND

A. Factual Background

Plaintiffs Liu Hongwei, Liu Shuang, Xie Youshang, Wang Ying, Yu Zhih
Wang Wei, Hou Yunhang, and Zhou Wen{investor Plaintiffs”)? are Chinese
nationals whoallege they arevictims of a fraudulent schemerchestrated by
Defendants. (Compl. 12, 12.) Wangs the Manager and Chief Executive Offic
of VRC, and the Manager of Jellickld(11 4, 5.) VRC is the general partner of VL
(Id. § 3.) In 2011, VLP devised a business plan (the “Business Plan”) tha
distributed to potential Chinese national investors, including Investor Plaintitfs.
119.) The Business Plan “stated that VLP, as a USCIS approvédodect sponsor
would collect [an] investment fund of $15,000,000 from 30 investors” and then 104
money to Jellick for the purchase, renovation, renting, and future management
buildings? (Id. §20.)

! After carefully considering the papers filed in support ofgliedingMotions, the Court deemed th
matter appropriate for decision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.

2 Investor PlaintiffsHou Yunhang and Zhou Wengi are the children of the named plaintiffs Li
and Yan Qiujinandhave expressly ratified the pursuittbfs lawsuit by their parenta compliance
with Federal Rule of Civil Procedure 17(a)(3CF No. 103.)
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Twenty-six individuals invested a total of $13,000,000 in VLPId. (f 12)
Investor Plaintiffs are among the twerstix investors andllege they were wrongfully
induced to invest over $500,000 each in VLRI. {f 1213, 15) Investor Plaintiffs
were informed that once Jellick received the loan from VLP, Jellick would use the
to acquire, renovate, operate, and manage buildings located at “2322, 2350 ar
South Garey Ave., Pomona, CA 91766” (the “Propertyl(l. { 13.)

Plaintiffs allege that, up until May 2012, Defendants promised to ottafirst
lien on the Property (Seed. 11 26-21, 25.) On February 15, 2012, withdavestor
Plaintiffs’ knowledge, Jelliclagreed to purchase tReopertyfrom the City of Pomona
and conferred a first mortgage lien with the Gatfy Pomona—leaving VLP’s lien

subordinate to the Citgf Pomongs lien. (d. I 24.) Wang and Jellick transferre

$8,663,543.70 to several compansxsneof which werecontrolled by Wangnd other
Defendantsandfalsely characteredthe transferso Investor Plaintiffs as payments fg
construction expensegld. I 33.) Little construction wagver actually completedn
theProperty (Id. § 14.)
B. Procedural Background

On July 5, 2015, Plaiiits filed a Complaint allegig: (1) securitiesfraud under
15 U.S.C. &7l against all Defendants; (&curitiesfraud under 15 U.S.C.8)(b) and
17 C.F.R.8 240.10b5 against all Defendants; (3yaud anddeceit {ntentional
misrepresentation ofact) against all Defendants; (4egligent misrepresentatior
against all Defendants; and &each offiduciary duty against VRC. ee generally
Compl)

Defendant Guan answered Plaintiffs’ Complaintlanuary 10, 2016(ECF No.
29.) On May 9, 2016, Guan informed the Court that sadfiled for Chapter 7 relief
in the United States Bankruptcy Court for the Central District of Califpthereby
staying the case as to GuaficCF No. 49.) On Januady 2017, Plaintiffs filed proofs
of service indicating that they servédllick and Wang (ECF Nos. 26, 27.) Aftel
Jellick and Wandailed to respond to the Complaint, the Clerk entered dedgalinst
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Defendanto©n January 14, 201&nd February 18, 4®, respectively (ECF Nos. 35,
42.) Plaintiffs filed their firsBApplication for Default Judgmeitgainst all Defendant
on September 8, 2017. (ECF No. 66.)

On October 31, 2017, the Court ordered Plaintiffs to provide an explanation
whether “there is no just reason for delay” to direct entry tdudeagainst two of the
seven [@fendants in accordance with léeal Rule of Civil Procedureb4(b). (ECF No.
67.) On November 12, 2017, Plaintiffs filed a Notice of Voluntary Dismis
dismissingVLP, VRC, Ning-Lee Ko, and Ruhen Chen, without prejudice, from t
action. (ECF Nos. 68, 92.) Plaintiffs also entered into and filed a Stipulatiq
Dismissal dismissing Guan from the actionCHNos. 83, 93.) As a resulteizndants
Wang and Jellickverethe only remaning Defendants in the actiorOn November 28
2017, the Court denied Plaintifftst application for default judgment because nan
Plaintiffs Li Xia and Yan Qiujin were not real parties in inteaast, therefore, had ng
stated a @im on which they were entitled to default judgem&BCF No. 94.)

On December 29, 2017, Plaintiffs requested the dismissal of Counts | ang
the Complainagainst Defendants Wargpd Jellick. (ECHNo. 100.) That same day
Plaintiffs filed theirsecond Motion for Default Judgment and reqgeesitificationfor
Plaintiffs Li Xia and Yan Quijin. (ECF No. 101.) On March 26, 2018, the Court dg
Plaintiffs’ request for dismissal of Counts | and Il and their corrected motion for d¢
judgementwithout prejudice (ECF No. 103.) fie Courf however, granted Plaintiffs
motion for ratificatiorand ordered the Plaintiffs to provide the Court with a status re
no later than April 26, 2018(ld.) On April 16, 2018, the Court ordered Plaintiffs
file their third Motion for Default Judgment no later than April 30, 2018. (ECF
105.)

Thereatfter, Plaintiffs dismissed Jellick from the case witipogjudiceon April
30, 2018 (ECF No. 107.) OmMay 1, 2018, Plaintiffs filed their third Motion fo
Default Judgment against Wan(ECF No. 108.) On May 10, 2018, Plaintiffeoved
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for relief pursuant to Rule 60], requesting relief from any proposed dismissal by
Court based on tlrebelatedfiling. (ECF No. 111.)
lll.  LEGAL STANDARD

Under Federal Rule of Civil Procedure 55(a), the Clerk oC@rt must enter &
party’s default “[w]hen a party against whom a judgment for affirmative relief is so
has failed to plead or otherwise defend, and that failure is shown by affida
otherwise.” Fed. R. Civ. P. 55(a). After efault has been entered by the Clerk of
Court, a court may enter a default judgment pursuant to Rule 55@1). R. Civ. P.
55(b). However, “a defendant’s default dasst automatically entitle the plaintiff to
courtordered judgment.’PepsiCo, Inc., v. Cal. Sec. Ca288 F. Supp. 2d 1172, 117
(C.D. Cal 2002).

Before theCourt can award a default judgment, the requesting party must s
the procedural requirements established under the Local Rules of this district an
55 of the Federal Rules of Civil Procedutd. at 1174. Central District of Californi
Local Rule 551 requires that the movant submit a declaration establishing: (1) |
and against whondefault was entered; (2) identification of the pleading to wh
default was entered; (3) whether the defaulting party is a minarcampetent person
or exempt under th®ervicemembers’ Civil Relief Acand (4) that the defaulting part
was served with notice, if required by Fed. R. Civ. P. 55(b)}®2gel v. Rite Aid Corp.
992 F. Supp. 2898, 1006 (C.D. Cal. 2014); C.D. Cal. Local Rule1ls5

If these procedural requirements are satisfiedistrict court has discretion t
granta default judgment Aldabe v.Aldabe 616 F.2d 1089, 1092 (9th Cir. 1980).
exercising its discretion, a court must consider several factorsEited Factors”): (1)
the possibility of prejudice to plaintiff; (2) the merits of plaintiff's substantihaem;
(3) the sufficiency of the complaint; (4) the sum of money at stake; (ossbility
of a dispute concerning material facts; (6) whether the defendant’s deésuttue to
excusable neglect; and (7) the strong policy underlying the Federal &u@sil
Procelure favoring decisions on the merititel v. McCool 782 F.2d 1470147172
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(9th Cir. 1986). Generally, pon entry of default, the defendant’s liabilitis
conclusively established, and tBeurtaccepts thevell-pleaded factual allegations i
the conplaint as true.Televideo Sys., Inc. v. Heidenth@R6 F.2d 915, 9148 (9th
Cir. 1987) (per curiam) (citinGeddes v. United Fin. Grps59 F.2d 557, 56(®th Cir.
1977)).
IV. DISCUSSION

A. Procedural Requirements

Plaintiffs satisfythe procedural requirements for default judgment pursuat
Fed. R. Civ. P. 55(a) and Local Rule 55By declaratiorRlaintiffs attorneysdentified
the Complaint and established that the Clerk of the Court entered default s¢mmns
on February 182016 (Decl. of Jeffery Jacobs in Supdot. for Default J.(*Jacobs
Decl.”) 1, ECF No. 108.) The Declaration further confirms thAtang is neither an
infant, an incompetent person, nor exempt under the Servicemembers’ Civil Relig
(Id. 1 1) Finally, Plaintiffsprovided the Court with notice th&langhas not appeare
in this action, and, as such, written notice of default judgment under Federal R
Civil Procedure 55(b)(2), as referenced by Local Ruld (&), is not required. Id.
1 2) Plaintiffs havanet the applicable procedural requirements.
B. Eitel factors

In determining if default judgment is appropriate, the Court considers in turn
of the seven factors articulatedHitel, 782 F.2d at 147772. The Court finds that th
Eitel factors weigh in favor of granting this Motion.

1. Potential prejudicdo Plaintiffs

The first Eitel factor considers the prejudice that would be suffered by
plaintiff, if default is not enteredEitel, 782 F.2d at 1471. Denial of default leads
prgudice when it leaves a plaintiff without a remedy or recourse for recovel
compensation.Landstar Ranger, Inc. v. Parth Enter., In€25 F. Supp. 2d 916, 92
(C.D. Cal. 2010)PepsiCo 238 F. Supp. 2d at 1177. “[P]ast misconduct and cur
failure to litigate [a] case indicate that [a defendant] is highly unlikely to correct
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behavior or otherwise compensate [p]laintiffs without a default judgment by the C
Kerr Corp. v. Tri Dental, Ing.No. SACV 120891-DOC-CWx, 2013 WL 990532, a
*3 (C.D. Cal. Mar. 11, 2013).

As discussed belowVanghas had sufficient time to appear in this suit, but
not done so. At this point, default judgment is the only wayPtamtiffs to receive
compensation for Wang’s securities fraud and negligent misemeation The first
Eitel factor weighs in favor of granting default judgment.

2. Merits andsufficiency oPlaintiffs’ four claims

“Under anEitel analysisthe merits of plaintiff's substantive claims and t
sufficiency of the complaint are often analyzed togethéhiiversal MusieMGB NA
LLC v. Quantum Music Works, IndNo. CV 16-3397 FMO (AJWx), 2017 WL
2350936, at *3 (C.D. Cal. May 30, 201(@uotation omitted) Together, the two factor
“require that a plaintifstate a laim on which [it] may recoveért. Philip Morris USA,
Inc. v. Castworld Prods., Inc219 F.R.D. 494, 499 (C.D. Cal. 2003).

a. Claim One: Securities Fraud (15 U.S.C. § 771)
In order to allege fraud under 8§ 771, the investment offer must constitute a

offering. 15 U.S.C. § 77d(2) (“[T]ransactions by an issuer not involving any py
offering” are exempted transactions.). When there is a private transaction, su@ :
the offering must qualify under the private offering exception. A private offésir]
considered public when “the particular class of persons affected needs the prote
the securities laws, and is subject to a four factor teBtitiges v. Geriger, No. 13
CV-01290EJD, 2015 WL 2438227, at *5 (N.D. Cal. May 21, 2015) (quotaf
omitted);see als@®.E.C. v. Murphy626 F.2d 633, 64465 (1980). This private offerg
exemptionhinges on (1) the number of offerees; (2) the sophistication of theedfs
(3) the size and manner of the offering; and (4) the relationship of the offerees
issuer. Murphy, 626 F.2d 633 @44-65 (1980) ¢€itations omitted).

The four factors weigh in favor of findirtgattheinvestmentonstitute a public
offerunder 8§ 77l First, theofferingdocuments specified that the “VLP units would
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sold to ® investors which indicates thathe opportunity to invest must have be

marketed to more than 30 foreign investgfiglot. Default J. (“Mot. Def. J.”) 13, ECK

No. 1081.) While the number of inestors is relatively small, tH@ourt interprets the
stated number of offerees to be determinative as the total amount of inves
unknown without Defendant’s responsedPeople v. Humphrey4 Cal App. 3d 693,
698 (1970) (“The significant factor is not the number of ultimate purchasers but 1
the number of offerees.”)Additionally, the Court does not find the second elemen
the private offering exception to be strongly demonstrated bedhesdevel of
sophistication of the “Chinese and Taiwanese individuals, who made the invdsting
is unknown. (Mot. Def. J. 14.) Even so, a lack of finding of the second factor is
dispositive. Third, the offerings were neither small nor offered in a private man
each investofinancedat leat $500,000.00 and wa®ntacted about the investme
throughEB-5 migration agents. (Compl. 913.) Lastly, thénvestmentelationship

was such that Plaintiffs were dependent on Defendants to produce evidence thaltyall |
I

information was truthful and availabléurphy, 626 F.2d at 647 (“A court may on
condude that the investodo notneed the protection of the Act if all the offerees hg
relationships with the issuer affording them access to or disclosure of the s
information about the issuer.”) (emphasis added). Altogether, thefdotor test
indicates that the investment ofGemstituts a public offeringand therefore falls unde
the protection ofg 771

Section 77Imposes civil liability against any person who offers or sells a sec
by a prospectus or oral communicatidhrough misregesentation or omission G
material information.15 U.S.C. § 77l. To prevail under a securities fraud claim
plaintiff must demonstrate (1) an offer or sale of a security, (2) by the use of a me

instrumentality of interstate commerce, (3) by means of a prospectus or

communication, (4) that includes an umrstatement of material fact or omits to st
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a material fact that is necessary to make the statements not misleaddiitey v. Thare
Intern, Inc., 519 F.3d 879, 885 (9th Cir. 2008).
Under Federal Rule of Civil Procedure 9(b), “an allegation ofdfraumistake

must state with particularity the circumstances constituting fraBdtérsen v. Allstate

Indem. Ca.281 F.R.D. 413, 41896 (C.D. Cal. 2012]citing Fed. R. Civ. P. 9(b)). Thi

heightened pleading standard requires “that, when avermefrigudf are made, the

circumstances constituting the alleged fraud be specific to give defendantésafdtie
particular misconduct.'Vess v. Cibaeigy Corp. USA317 F.3d 1097, 1106 (9th Ci
2003) (internal quotations omitted). Specifically, the plaintiff must allege the *
what, when, where, and how” of the fraudulent activijess 317 F.3d at 1106 (Ot
Cir. 2003)(internal quotations omitted). Yet, “intent, knowledge, and other condit
of a person’s mind may be alleged generally.” Fed. R. Civ. P. 9(b). Followin
heightened pleading standard of Rule 9(b), Plaintiffs meet all four requirements
claim of securities fraud.

Plaintiffs have met the first requirement for securities fraud by demonstratin
the EB-5 investments constite a “security Under the Securities Exchange Act,
“security” is defined to “encompass virtually any instrument that might be sold §
investment,” including investment contractS.E.C. v.Edwards 540 U.S. 389, 393
(2004);see alsd5.E.C. v. Hui Feng No. 15CV-09420, 2017 WL 6551107, at*@
(C.D. Ca. Aug. 10, 2017)“EB-5 investments are investment contracts and therg
securities governed by federal securities laws and regulations.”)

Plaintiffs have also met treecondand thirdrequiremerg by showing that Wang
authorizedsendng “fraudulent brochures and offering documents” to the Plaint
through interstate commercgMot. Def J.12) Here,VLP sent “a business plarn

4 Wang can be held individuglliable. The Ninth Circuit has explained thdgfendantsre considered
to haveoffered or std a security when the plaintiff shows “that the defendants solicited purcha
the securities for their own financial gainli re Daou Sytems, ¢n 411 F.3d 1006, 1@(9th Cir.
2005). Plaintiffs meet this requirement by alleging that “Wang misappropriatedaastetred the
investment funds to his affiliated entities for his own financial benefdt(Def. Judgment 15.)
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commitment letter, a confidential placement memoranduoan agreement, and
trust deed,” to the Plaintiffgutside of Californiato initiate the EB5 investment
(Compl. 11 19, 20.) These documerusstitute a prospectushich is defined a&ny
prospectus, notice, circular, advertisement, letter, or communication, written or by
or television, which offers any security for sale or confirms the sale of any secy
15 U.S.C. §77b(10). Furthermore, though Wang did not personally send out
documents, he was “in charge of the entire companyittwimcluded “VLP, Jellick
and other Velocity entities.”"Mot. Def. 16.) Moreover, Wang personally “approvet
the offer sent to the Plaintiffs, which stated that “VLP would obtain the first lien o
Property.” (Compl{ 20; see alsdep. Of Christine Guan (“Dep.”) 92, ECF NI0&
2Ex.D.)

The fourth requirement is alsatisfied as the investments were not utilized
offered and the first lien was given to the City of Pomona instedd.Bf (Compl.
124.) In fact, testimony from the Vice President of VRC &mdbcity Investment
Group Inc.® statesthat Wang “knowingly declined” to record the lien because
assured the City of Pomona that it would have a-firgtrity lien on the Property.’
(Mot. Def. J.6-7) Thus the offeringsDefendantsgprovided to Plaintiffs were in fac
not only misleading, bualso completely untrueas Wang acted with scienter b
“caus[ing] the Velocity entities to misrepresent to the Investor Plaintiffs . . . thg
Propertywas secured by a firgtriority lien.” (Id. at17.) Accordingly, the Court finds
that the Plaintiffs havetateda valid claim for securities fraud under 15 U.S.C. § ]
which issufficiently pleaded pursuant to Rule 9fb).

®Velocity Investment Group, Inc. is an entity allegedly controlled by Wang and tjtmek [that]
appears at the top of the Subscription Agreements with plaintiffs.” (Compl.¥ Z, $ee alsaVot.

Def. J. 6.)

® By asserting that Wang misrepresented the investtheotigh the offering documés alleging
specific factual information, and providing general allegations of Wang’s actionmiemal intent,
Plaintiffs establish the “who, what, how, where, and when” of Rule fa¢all four claims (See
generallyCompl.)
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b. Claim Two: Securities Fraud (15 U.S.C. 8 78j(b) 4ddC.R.F.
§8240.10b5)
Determining a cause of actidar securities fraud under § 78j(ahd Rule 10b

5, requires a showing 6{1) a material misrepresentation or omission by the defeng
(2) scienter;(3) a connection between the misrepresentation or omission an
purchase or sale of a security; (4) reliance upon the misrepresentation or omiss
economic loss; and (6) loss causatiohldyd v. CVB Fin. Corp.811 F.3d 1200, 120¢
(9th Cir. 205B) (citing Erica P. John Fund, Inc. v. Halliburton C&63 U.S. 804, 81(
(2011))

The aboveanalysis establishes thalaintiffs sufficiently pleded elemens ong
two, and thredor a claim ofsecuities fraud under 8§ 78j(lgnd Rule 10b5.

The fourth requirements also satisfied as the Plaintifflosses resulted fron
reliance upon misrepresentations of bothatthequacy antype oftheinvestment.“The
traditional . . . way a plaintiff can demonstrate reliance is by stgpthiat he was awar
of a company’s statement and engaged in a relevant transaction . . . based
specific misrepresentation.’Halliburton Co, 563 U.S.at 810. In February 2011,
Plaintiffs were provided a Business Plan that explained the entirety of the proje
the investment requirements(Compl. § 20.) The next yeaPlaintiffs were sent
additional emails which “promised again that VLP had the first ¢ie the Property.’
(Compl. § 25) Plaintiffs allege that they “reasonably relied in good faitHtbese]
representations” to make their investng&nt{Compl.  16.) The Court finds th;
Plaintiffs have adequately pleaded reliance.

Plaintiffs also sasify the fifth and sixth elements for securities fraud. Fi
Plaintiffsclearly show an economiass oftheir $500,000.00 investmemtcurredvhen
the City of Pomona seized the Proper(ivot. Def. J 17-18; Compl.  33.)Second,
Plaintiffs adequately pleaced “loss causatiofi, which requires “investors [t0]
demonstrate that the defendant's deceptive conduct caused their claimed ec
loss.” Halliburton Co, 563 U.S.at 807; see alsd_loyd, 811 F.3d at 1209[T] he
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plaintiff in a securities fraud action must demonstrate that amoawic loss was cause
by the defendant's misrepresentations, rather than some intervening) euéaie,
Plaintiffs allegethatWands intentional refusatio record VLPS loan andhis transferof
$8,663,543.70nto seveal affiliated constructiomompaniesled to Jellick defaulting
on the loan and VLHling for Bankruptcy (Mot Def. J 17-18.) VLP’s ownership of
the first lien wasan essential element of the offer and necessary collateral for the
investmentproject. (d. at 18) Consequentlythe Court finds that Plaintiffeave

adequately demonstratethat the economic loss was caused by Wang

misrepresentations regarding the stability ofghgectand ownership of first lien of
the Property. Therefore, Plaintiffs have a valid claim for securities fraud dsd
U.S.C. 8§ 78j(b) and 17 C.R.F. § 240.16b
c. Claim Three: Fraud and Decéihtentional Misrepresentation of Fact)
(California Civil Code 8§1710())
The essential element®r a claim of fraud are(1) misrepresentation, whic

includes dher a false representation, concealment or nondisclosure; (2) knowlet
falsity; (3) intent to defraud, which includes an intent to induce reliance; (@#)gbke

reliance; and (5) damagés®etersen v. Allstte Indem. C9281 F.R.D. 413, 419 (C.D.

Cal. 2012) (citing_azar v. Superior Courtl2 Cal.4th 631, 637 (1996))

First, Plaintiffs clearly allege misrepresentation by asserting that \Warited,
misrepresented, and concealedormation that directlycontradicted the offering
documents. The offering documents were first sent to Plaintiffs as a Business
2011 and explicitly stated that VLP would have fpsiority lien on the Property an
that the Property would be redeveloped and leasedfomercial purposes. (Comp
1 20.) Yet, when the Property was purchased in February 2012, tharibrdy lien

was given to the City of Pomona instead of VL{d.  24.) Despite these events
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Plaintiffs were still being informed that VLP would have the first lien on the Property

(Id. 7 25).

"“Knowledge offalsity” is also referred to as scienter.
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Plaintiffs meet elements two and three of their claimakgenng Wang “knew

these representations were false” and “intended to induce the Investor Plaintiffs|. . .

rely on these representatichgMot. Def. J 18-19.) Plaintiffs provide detailed factug
support for these allegations by offering testimony from Christina Guan who conf
Wang knew about the offering documentsl émat he refused to have VLP record t
lien. (Id. at7); see also In re GlenFed, Inc. Sec. Litig2 F.3d 1541, 1549t Cir.
1994) (noting falsity can be sufficiently alleged “by pointing to inconsis
contemporaneous statements or information . . . which were made by or availabls
defendants.”)

Lastly, Plaintiffs meet the fourth and fifth requiremefas a claimof fraud by
reasonablalleging that Plaintiffs invested in the project “[i]n reliance on these reps
presentations concerning the fipiority status of VLP’s lien on the Property . . . a
that the investments would be . . . used to renovate the Propévtgt’ Qef. J 8, 17.)
Thisrelianceis reasonable as the Plaintiffs lost their $500,000.00 investnimususe
the Property was foreclosed on when VLP was unable to use the Property as cq
due to the City of Pomona having first lien on the Propgity. at17.)

d. Claim Four: NegligenMisrepresentation

In order to state a claim for negligent misrepresentation, a plaintiff must g
(1) the misrepresentation of a past or existing material fact, (2) without reasq
ground for believing it to be true, (3) with intent to induce another’s reliamtleefact
misrepresented, (4) justifiable reliance on the misrepresentation, and (5) re!
damage.Apollo Capital Fund, LLC v. Roth Capital Partners, LLI58 Cal. App. 4th
226, 243 (2007). “Negligent misrepresentatiors a species of fral or deceit
speifically requiring a[n] . . assertiori. Wilson v. Century 21 Great Western Rea
15 Cal. App. 4th 298, 306 (1993). Yet, unlike an allegation of fraud, “negli
misrepresentation does not require knowledge of falsiybllo, 158 Cal. App4th at
243 Moreover it is not entirely clear whether the heightened pleading standard of
9(b) also applies to claims of negligent misrepresentaRetersa, 281 F.R.D. a#18-
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19; see also Howard v. First Horizon Home Loan Cpohn. 12-CV-05735-JST, 2013
WL 6174920, at *5 (N.D. Cal. Nov. 25, 2013)T{] he Ninth Circuit has not yet decidg
whether Rule 9(b) applies to negligent misrepresentation clai{mgéjnal quotationg
omitted)

Sincethe Court concludes that the@plaint states a valid d¢fa for fraud against
Wang based on the facts alleged and the testimony of Christine Guan disth®mad
the Court also finds Plaintiffsave stated elaim for negligent misrepresentatio@isco
Systems, Inc. v. Tsdlo. ED-CV-14-00791JAK-Asx, 2015 WL 12732459, at 5
(C.D. Cal. Jan. 9, 2015) (“[T]he claim for negligent misrepresentation ca
established by the same elemdpftdraud], but without the knowledge element.”).

3. Possibility of disputed material facts

The next Eitel factor considers the ggsibility of disputed material facts.
PepsiCo 238 F. Supp. 2d at 117The general rule is that a defaulting party admits
facts alleged in the complaint to be taken as tiliedevide9 826 F.2d a®@17-19. Thus,

d

N be

the

this Eitel factor often weighs strongly in favor of default judgment. Here, after taking

the facts alleged in the Complaint as true, the Court finds no substantiabmg;
inconsistencies in the record that indicate disputes of material facts.

Although there is some ambiguity regarding éx¢ent of Wang’s involvement

with the offer sent to the Plaintiffs, testimony clearly shows that Wpagsonally
authorized andnisrepresemd key material facts in the investment offd?laintiffs
assert'the representatiagthat the loan to Jellickwould be secured by a firgtiority
lien were false, and Wang knew them to be false.bt(N\def J. 6.) Providing factual
support to strengthen their claim, Plaintiffs point to Wang'’s extensive involvement
the companies controlling the offer, aslias Christine Guan'’s testimottyatindicated
“Wang knowingly declined” to record VLPs loarid.(at6.) Moreover, Plaintiffsassert
that “Wang misappropriated and transferred the investment funds to his affi

entities for his own financial bengf thereby satisfying the test for individual liability.
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(Id. at 15.) Wang'sinvolvement in the claims at issig therefore not a potentigll
disputed material fact in this case.

In sum, the record does not contain substantial inconsistencies, which
preclude default judgment. Since the Plaintiffs address the key factual ing
necessary to determine some form of misrepresentation and fraud by Waggteth
factor weighs in favor of granting default judgment.

4.  The sum of money awarded to Plaintiffs

The fourthEitel factor balances the sum of money at stake with the “serious
of the action.” Lehman Bros. Holdings Inc. v. Bayporte Enters.,,IN0. C 110961
CW (MEJ), 2011 WL 6141079, at *7 (N.D. Cal. Oct. 7, 201ibternal citations
omitted) Theamountat stakemust not be disproportionate to the harm allegket.
Default judgments are disfavored where the sum of money requested is too |4
unreasonablm relation to a defendant’s condudttuong Giang Corp. v. Twinstar Te

Corp., No. C 0603594 JSW, 2007 WL 1545173, at *12 (N.D. Cal. May 29, 2007),
AlthoughPlaintiffs are asking for $4,000,000.00damages, themount consists

of each Plaintiff’s individual investment of $500,000.00. Each plaintiff lost at leas;
a million dollars and an opportunity to secure a visa through th& ggram, making
the sum requested proportional to the harm alleJéxkrefore, this factor presents 1
barrier b default judgment in this case.

5. Excusable neglect and the Federal Rules of Civil Procedure favoring

decisions on the merits.

Wang has been served with notice of the Plaintgfe’secution of this suit, an
Wang'sfailure to defend can no longer be ddsed as excusable negleciSeeECF
Nos. 11, 17, 25, 26, 42.) Finally, although the Federal Rules of Civil Procedure
decisions on the meritwhen a defendant such\A&nghas failed to appedra decision
on the meritdis] impractical, if notimpossible; and default judgment is warrante
PepsiCo 238 F. Supp. 2d at 1177.
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For these reasons, the Court finds thatEitel factors favor granting a defau
judgment againstVang
C. Remedies

The Plaintiffs request compensatory damages, prejudgmenést, and post
judgment interest. (Bt. Def J 4.) The Court will address each request in turn.

1. Compensatorgamages

Courts generally appl‘ out-of-pocketfexpensesn §10(b)cases involving fraug
by a seller of securities.Randall v.Loftsgaarden478 U.S. 647, 66£1986). “Under
the outof-pocket standard, a defrauded purchaser is entitled to recover the diff
between the price he or she paid for a security and the actual value of that sec
the time of the purchase, plus interest on the differenc€hassin Holdings
Corporation v. Formula VC Ltd.No. 15cv-02294-EMC, 2017 WL 66873at *13
(N.D. Cal Jan. 6, 2017). Qof-pocket expenseddcus|[]on the plaintiff's actual loss
rather than on his potential gailrDCD Programs, Ltd. v. Leightqr®0 F.3d 1442, 144]
(9th Cir. 1996).

The Plaintiffs calculate theiout-of-pocket expensedy aggregating the

minimum amount each plaintiff invested in VLP. ¢MDef. J.4.) Each Plaintiff
invested a minimum of $500,000.00ld.(at 22.) The principal amount lost therel
totals $4,000,000.00 Each Plaintiff lost the entirety of their investment when
Property was foreclosed upon and no—&Brisas were providethrough the VLP

investment (Id. at 3.) Therefore, the Court finds Plaintiffs’ calculation to be

reasonable estimate of compensatory damages.
2.  Prejudgment interest
“Where there are pendent state claims in addition to federal claims, stat
governs entitlement to prejudgment interest and its compntatider the state claim
unless preempted by federal lawChassin 2017 WL 66873at *14; see also Family
Tree Farms, LLC v. Alfa Quality Produce, Indo. 1:.08-CV-0048 +AWI-SMS, 2009
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WL 565568 at*8 (E.D. Cal. Mar. 5, 2009) (stating that “[pJudgment interest is §
substantive part of a plaintiff's claim, and not merely a procedural mechanism.”),

California Civil Code section 328&ovides: “In an action for the breach of i
obligation not arising from contract, and in every case of oppression, fraud, or n
interest may be given, in the discretion of the juryCourts havanterpretedin the
discretion of the jury’ to mean imeédiscretion of a trier of fact. O2 Micro Int’l Ltd.
v. Monolithic Power Sysinc., 420 F. Supp. 2d 107076 (N.D. Cal. 2006{internal
citations omitted) Moreover, under California Civil Code section 3287(a), “a per
who is entitled to recover damages certain . . . is entitled also to recover if
thereon.” Cal. Civ. Code § 3287(aJhe legal ratef interest inCalifornia, absent &
statue to the contrary, is sev@ercenfper annum. Cal. Const. art. XV, § 1.

Here, Plaintiffs state a claim for Fraud and Deceit under California Civil C

§1710(1). The damages ascertained byGbartand requesd by the Plaintiffs are

certainat the time of investmenthereby complying with California Civil Code sectig
3287(a). Moreover, Plaintiffs request a conservative accrual date for prejud
interest based on the latest diduatany of the Plaintif§ invesédin VLP. (Mot. Def. J
23.) Accordingly, the Court awards Plaintiffs’ seven percent int@@sannunon the
principal amount of $4,000,000.6®m September 26, 201through the date of entn
of judgment

3. Postjudgment interest

Following 28U.S.C. § 1961, the Ninth Circuit holds tHanhce a judgment is

obtained, interest thereon is mandatory without regard to the elements of whig¢

judgment is composedPerkins v. Standard Oil Co487 F.2d 672, 675 (9th Cir. 1973
seeAir Separation, Inc. v. Underwriters at Lloyd’s of Londdb F.3d 288, 290 (9tl
Cir. 1995) (Under the provisions of 28 U.S.C. § 1961, postjudgment interest
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district court judgment is mandatory.”Postjudgment interest therefore also applies

to the prejudgment interest component of a monetary awardSeparation 45 F.3d
at 291 (fT]here in fact appears to be no material distinction between judgmen
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prejudgment interest and judgments for the principal sum.”). Pursuant to 8 196
postjudgment interest rate is “calculated from the date of the entry of the judgme
a rate equal to the weekly averaggehr constant maturity Treasury yield, as publisl
by the Board of Governors of the Federal Reserve System for the calendar
precedinghe date of the judgment.” 28 U.S.C. § 1961.

Accordingly, the Court awards Plaintiffs pgatigment interest on both the

principal amount and prpeidgment interest at the rate established in 28 U.S.C. § 1
D.  Motion for Relief Pursuant to Rule 60(b

Rule 60(b) of the Federal Rules of Civil Procedure permits a court to relig
party from a final orderor judgmentfor the following reasons: (1) mistaks
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence; (3]
misrepresemttion, or misconduct by an opposing party; (4) the judgment is void
the judgment has been satisfied, released, or discharged, and (6) any other reg
justifies relief. Fed. R. Civ. P. 60(b}a).

Plaintiffs request “that the Court refrain from dismissing Plaintiffs’ action
for relief from any proposed dismissal based on the untimely belated filing.” (Mg
Relief 3 ECF No. 111 The Court has not entered a judgmenamorderto dismiss
this case anthereforedoes not need to adde Plaintiffs’ motion. Thus the Court
DENIES Plaintiffs’ Motion for Relief, because it is not ripe
I
I
I
I
I
Il
I
Il
I
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V. CONCLUSION
For the reasons discussed above, the CBRANTS Plaintiffs’ Motion for
Default Judgmermindawards the amount of $4,000,000.0@impensatorgamages,
prejudgment interesin the principal amount starting on September 26, 2012, and
judgment interegpursuant to 28 U.S.C. § 1961. (ECF No. 108.) The doENIES
Plaintiffs’ Motion for Relief Pursuant to Rule 60fb (ECF No 111.) The Court will
issue a judgment.

IT IS SO ORDERED.
July 11, 2018

. P ¥ p /;_,,

] =)

OTIS D. WRIGHT, I
UNITED STATES PISTRICT JUDGE
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