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l. INTRODUCTION & BACKGROUND

On July 8, 2015, plaintiff Chris Masilionfded this securities class action against
defendants Silver Wheaton Corp. (“Silver Wheaton”), Randy V. J. Smallwood
(“Smallwood”), Peter BarneSBarnes”), and Gary Brow (“Brown”) (collectively,
“defendants”). Dkt. 1.0n October 19, 2015, the Cogdnsolidated the action with
Steve Klein, et al. v. Sier Wheaton Corp., et al., CaNe: 2:15-cv-5173-CAS-JEM, and
appointed Joe Elek as lepkintiff. Dkt. 55. Plantiffs’ consolidated amended
complaint, filed on December 18016, asserts two claimsfieelief: (1) violation of
Section 10(b) of the Securities Exchange éic1934, 15 U.S.C. § 78(a) et seq. (“the
Exchange Act”), and Rule 10b-5 promukghthereunder (17 C.F.R. 8§ 240.10b-5)
against all defendants, and {@9lation of Section 20(a) of the Exchange Act against all
individual defendants. Dkt. 60CAC"). Plaintiffs allege tht the class period runs from
March 30, 2011 to July 6, 2015, inclusi¢‘the Class Period”). Id. 1 1.

CV-5146 (03/18) CIVIL MINUTES — GENERAL Pagel of 10
Dockets.Justia.com


https://dockets.justia.com/docket/california/cacdce/2:2015cv05146/622620/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2015cv05146/622620/248/
https://dockets.justia.com/

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

[REDACTED] CIVIL MINUTES - GENERAL ‘O’

Case No. 2:15-cv-5146-CAS (JEMX) Date March 26, 2018
2:15-cv-5173-CAS (JEMX)
Title IN RE SILVER WHEATON C@RP. SECURITIESITIGATION

In brief, plaintiffs allege that SilveWheaton, a Canadian precious metals
streaming company traded on the New Y8tkck Exchange, set up a Cayman Islands
subsidiary, Silver Wheaton Cayman (“SW Cayt), as a mere “conduit” for its business
operations. CAC 1 18, 72. Silver Wheattlegedly did not pay tax on the income it
routed through SW Cayman in violation oéttransfer pricing provisions of Canada’s
Income Tax Act._Id. 11 4-5. Plaintiffs ajlethat Silver Wheaton knew its tax position
was tenuous, in part because of an ong@lagada Revenue AgentYCRA”) audit, but
failed to record a $207 million tax liability diisclose an equivahé contingent tax
liability in its annual and quarterly repoffteed with the Securities and Exchange
Commissions (“SEC”) during the Class Peridd. 1Y 7, 144. On July 6, 2015, Silver
Wheaton issued a press release announcinghth&@RA was propasg to reassess the
company’s tax liability; and the following dayh&r Wheaton’s share price fell $2.08 or
approximately 12 percent to close$dis.46 per share. Id. 1 175-76.

On January 29, 2016, defendafited a motion to dismss the CAC, arguing that
plaintiffs failed to state a Rule 10b-5 claim under the heightened pleading requirements
of the Private Securities Litigation Reforket of 1995 (“PSLRA”),15 U.S.C. § 78u—4.

Dkt. 61. On June 6, 2016, the Court @gehthe motion—finding that plaintiffs (1)
adequately alleged defdants made false or misleading statements in its SEC filings; and
(2) alleged facts raising a strong infecrerof scienter notwithstanding defendants’
asserted reliance on their auditonsl @ccountants, Deloitte and Pricewaterhouse
Coopers. Dkt. 79. Diswery, which had been stayed pursuant to the PSLRA,
commenced and the parties filed a Joint Rf@) Report on July 13, 2016. Dkt. 84.

The parties proposed a November 1, 2016 limatbr motions to amend the pleadings or
add parties._Id. On Nowber 7, 2016, the Court heéddScheduling Conference and
adopted the proposed deadline. Dkt. ®#6ter moving for class certification on
November 1, 2016, plaintiffs initiated the leg@ogatory process to seek third-party
discovery from Deloitte’s Canah affiliate, Deloitte LLP (Deloitte”). Dkt. 91. On

May 8, 2017, the Court granted plaintiffeotion for class certification. Dkt. 148.

On February 5, 2018, plaintiffs filedehnstant motion to modify the scheduling
order and for leave to file a proposedcond Amended Complaint (“SAC”) adding
Deloitte as a defendant. Dkt. 191 (“Mot.”). On February 26, 2018, Deloitte filed an
unopposed motion to intervene for the limifagpose of opposing plaintiffs’ motion.
Dkt. 211. Defendants and [oéte filed their respect oppositions on March 1 and
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March 5, 2018. Dkt. 221 (“SW@pp’'n”); dkt. 223-1 (“DIt. @p’n”). On March 14, 2018,
plaintiffs filed a reply. Dkt238 (“Reply”). The Court held hearing on March 26, 2018.
Having carefully considered the partieg@aments, the Court finds and concludes as
follows.

II.  LEGAL STANDARD

Once the deadline to file amended plegdihas passed, a party seeking leave to
amend must satisfy the requirements of e 16(b) and Rule 15(a) of the Federal
Rules of Civil Procedure. See JohnsoMammoth Recreations, Inc., 975 F.2d 604, 609
(9th Cir. 1992). Rule 16(b)(4) provides tleascheduling order ngdbe modified “only
for good cause and with the judge@nsent.” Fed. R. Civ. R6(b)(4). This requirement
“primarily considers the diligence of therpaseeking the amendment.” _Johnson, 975
F.2d at 609. The scheduling order may lmaifled only “if it cannot reasonably be met
despite the diligence of the party seekingeakeension.” _Id. “Although the existence or
degree of prejudice to the party opposing imodification might supply additional
reasons to deny a motion, the focus ofitttriiry is upon the moving party’s reasons for
seeking modification. If that party was ribligent, the inquiry should end.”_1d.

If the moving party shows good cause uridate 16(b), the court applies Rule
15(a)’s liberal standards in determining whetteegrant leave to amend. Id. at 608.
Rule 15(a) provides that “leave [to amesthll be freely given when justice so
requires.” Fed. R. Civ. B5(a)(2). Generally, leate amend is “denied only upon
showing of bad faith, undue delay, futility, or undue prejudice to the opposing party.”
Chudacoff v. Univ. Med. Ctiof S. Nevada, 649 F.3d 1148152 (9th Cir. 2011) (citing
Foman v. Davis, 371 U.S. 178, 182 (1962)). Rubé) “is to be applied with extreme
liberality,” Morongo Band of Mission Indiav. Rose, 893 F.2d 1074, 1079 (9th Cir.
1990), and whether to permit amdment is a decision “entrusted to the sound discretion
of the trial court.”_Jordan v. County of Los Angeles, 669 F.2d 1311, 1324 (9th Cir.
1982).

[ll.  DISCUSSION

Plaintiffs contend there is “good cause” to modify the Scheduling Order and seek
leave to assert@aim against Deloitte for violation &ection 20(a) of the Exchange Act.
Mot. at 1. Plaintiffs maintain they have pursued discovery diligently and did not seek to
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add Deloitte earlier becautieey had no reason to suspect wrongdoing and only obtained
the documents necessary tostatclaim against the auditordanuary 2018. 1d. at 1-2.
Defendants and Deloitte contend that pldéimtnave been on notice that Deloitte was a
potential defendant but failed to investigtteir claim prior to the November 1, 2016
deadline, and have not been diligent in purgudiscovery or seeking leave to amend.

SW Opp’n at 1-2; DIt. Opp’n at 1-2. Defdants and Deloitte argue that they face
significant prejudice and assert that pldfatare engaging in improper gamesmanship.
SW Opp’'n at 3; DIt. Opp’n at 2—-3. Defendsrurther argue the motion should be denied
pursuant to Rule 15(a) because amendmentduoeifutile. SW Opp’n at 3. The Court
address these arguments below.

A. Rule 16(b) Good Cause Requirement

A moving party may establish “good calisinder Rule 16(b)(4) by showing that
(1) she was diligent in assisting the court in crafting a workable scheduling order; (2) her
noncompliance with a deadline occurred nttatanding diligent efforts to comply
because of matters that were not reasonalbfséeable or anticipated the time of the
scheduling conference; and (3) she was eliiign seeking amendment once it became
apparent that she could not comply with ¢inder. Jackson v. Laureate, Inc., 186 F.R.D.
605, 608 (E.D. Cal. 1999). €MCourt also considersdtexistence and degree of
prejudice to the non-moving parties in deterimg whether there is good cause to permit
modification. See Johnson, 975 F.2d at 609.

1. Plaintiffs’ Diligence Prior to the Scheduling Conference

Because plaintiffs did not seek thiparty discovery fronDeloitte until afterthe
November 1, 2016 deadline to amend threagings or add parties had expired,
defendants and Deloitte argueatliplaintiffs cannot show good cause. SW Opp’n at 7-9;
DIt. Opp’'n at 9—11. Deloitte argues thaaipltiffs were not diligent in creating a
workable scheduling order because it wasdioreseeable that their potential claims
against the auditor needed to be investidatell in advance of the November 1, 2016
deadline._ld. at 10-11 (citing Jackson, 186 B.Rit 608). Whether plaintiffs’ failure to
seek discovery from Deloitte prior toetlieadline precludes a finding of good cause
depends, in large part, on when plaintiifsre put on notice that they had a potential
claim against the auditor. Therpas dispute this issue sharply.
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Defendants note that plaintiffs hakieown about Deloitte’s identity and
involvement since the beginning of the cas®wW Opp’n at 6. For example, defendants’
motion to dismiss filed on January 29, 2016 indicated that Silver Wheaton was relying on
Deloitte’s clean audit opinions teegate scienter. Id. Tl@ourt briefly discussed this
asserted defense in its order denying thdono See Dkt. 79 at 21-22. In addition,
defendants asserted an affative defense of good faith reliance on the advice of
“experts and professional advisors” in their Arswfiled July 20, 2016. SW Opp’'n at 7.
[REDACTED] Because plaintiffs did nobatact Deloitte until November 15, 2016 and
made no effort to extend the November 1, 2016 deadline for amending pleadings or
adding parties, defendants argue that plaintit&ed diligence. Id. &; DIt. Opp’n at 9—
11.

Plaintiffs maintain that after surviving a motion to dismiss, they “had no reason to
suspect, and did not suspect, that discoveghtireveal facts allowing them to state a
claim against Deloitte.”"Reply at 4. Plaintiffsote that the PSLRA'’s pleading
requirements are stringent. Id. Where the defendaan auditor, a plaintiff must allege
facts showing “the accounting practices wsoaleficient that the audit amounted to no
audit at all, or an egregious refusal to g#eeobvious, or to investigate the doubtful, or
that the accounting judgments which were madee such that no reasonable accountant
would have made the same dgens if confronted with # same fact.”_New Mexico
State Inv. Council v. Ernst & Young LLP, 6413d 1089, 1098 (9th Cir. 2011) (citation
omitted). Plaintiffs’ CAC relied on allejans by a former employee of SW Cayman
(“FE1”), who stated that Silver Wheatanthheld information from the company’s
auditors, including Deloitte. See CAC 11 181-&ased on these allegations, plaintiffs
concluded that they did not likely hagkaims against Deloitte. Reply at 4.

[REDACTED]

The Court finds no reason to fault plaifs for relying FE1's allegations that
Silver Wheaton withheld information from isiditors. In light of these allegations,
defendants’ asserted deferthat it was relying on clean audit opinions does not
necessarily implicate Deloitte the alleged securities fraud. It is therefore unsurprising
that plaintiffs did not anticipate needingdeek leave to amend or modify the scheduling
order until defendants producatiegedly inculpatory documenits discovery. Plaintiffs
have otherwise shown that they diligently ued discovery starting in July 2016 while
preparing to move for class certificatioAccordingly, the Court finds that plaintiffs
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were diligent in the period leading upttee Scheduling Conference and that their
noncompliance was the result of eventd there not reasonably foreseeable or
anticipated at that time. S8ackson, 186 F.R.D. at 608.

2. Plaintiffs’ Diligence in Seekng Discovery and Amendment

Defendants and Deloitte also contend thaimiffs were dilatory during discovery
and did not diligently seek leave to ameheir complaint as documents were being
produced. SW Opp’n at 8-9; DIt. Oppan 12—-15. Having reviewed the timeline set
forth in the briefs and the record, the Gdurds no indication that plaintiffs were
behaving in a dilatory fashion. [REDACTEMRIaintiff have filed or served three
motions to compel, one of which has beesolved in their favor. See dkt. 127.
Plaintiffs have also conducted extendioeeign and third party discovery—requiring
plaintiffs to obtain letters rogatory fromishCourt, retain counsel and an accounting
expert in Canada, and file proceedings i@anadian provincial court to enforce the
letters rogatory over Deloitte’s objections.e3dot. at 2—-10; DIt. Opp’n at 4—-8; Reply at
6—-11. The Court accordingly finds that pigifs have diligently pursued discovery
against both defendants and Deloitte.

Plaintiffs acknowledge that based documents produced in October 2017
pursuant to letters rogatory, they learneat Deloitte both identified and had been made
aware of serious deficieras in Silver Wheaton’s tax position. Mot. at 13.

[REDACTED] Defendants and Dmtte argue these productiosBow a lack of diligence
because plaintiffs did not move to modihe scheduling order and seek leave to amend
when this information was first produced.. & 12; DIt. Opp’n at 13—-15. Deloitte notes
“[c]ourts have held that wing two months after discovering new facts to bring a motion
to amend does not constitute diligence uritige 16.” 1d. at 14-15 (quoting Sako v.
Wells Fargo Bank, Nat. Ass'n, N&4CV1034-GPC JMA, 2015 WL 5022326, at *2

(S.D. Cal. Aug. 24, 2015)).

However, unlike Sako and other casd®deupon by Deloittevhere the claims
were subject to notice pleading, here, gifmmmust meet Rule 9(b)’'s heightened
standard and the “more exacting pleading nesments” of the PSLRAZucco Partners,
LLC v. Digimarc Corp., 552 F.3881, 990 (9th Cir. 2009). Plaintiffs must also satisfy
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the particularly difficult standard for pleadiagRule 10b-5 claim againan auditor._See
New Mexico State Inv. Council, 641 F.3d1£197-98; see also DSAM Glob. Value Fund
v. Altris Software, Inc., 288 F.3d 385, 39QH{<Lir. 2002) (noting that an complaint
against an auditor will dismissed unless base “specific facts that shed light on the
mental state” of the defendant). Accomglin the Court finds it reasonable under the
circumstances for plaintiffs to have wait@damend their complaint until after Deloitte
produced additional documents and thediawork papers on January 5, 2018. An
earlier attempt at amendment could vemsil have resulted idismissal under the
PSLRA'’s stringent pleading standards.

For these reasons, the Court finds thatpiis have demonstrated diligence in
pursuing this litigation.

3. Prejudiceto Defendants and Deloitte

Defendants and Deloitte contkthey will face significant prejudice if plaintiffs
are granted leave to amend. First, ddénts argue that plaintiffs are improperly
attempting to change their theory of liabilitysjias fact discovery is scheduled to close.
SW Opp’n at 17-18. [REDACTED] Althougbrejudice may arisehere new claims
require defendants to undertake an entirely new course of defense late in the litigation,
see Morongo Band of Mission Indians, 893 Fa2d 079, there is no indication here that
defendants will have tabandon their current defense &gy. The addition of Deloitte
will not prevent defendants from asserting their affirmative defense.

Defendants further argue they will be mdiced by delays and increased litigation
costs if Deloitte is joined dhis late stage. SW Opp’'n 20. Deloitte would likely move
to dismiss, which would requa several months to reselduring which discovery would
be stayed pursuant to the PSLRAd. If the motion to dismiss is denied, defendants
argue that Deloitte would need time[REDACTED]. Defendants argue that the

! The PSLRA “provides that, upon the filing of a motion to dismiss by the
defendants in a private securities fraud action, ‘all discovery and other proceedings shall
be stayed during the pendency’ of such mmti Medhekar v. U.S. Dist. Court for the N.
Dist. of California, 99 F.3d 325, 327t(BCir. 1996) (quoting 15 U.S.C. § 78u—

4(b)(3)(B)).
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depositions of six withesses woudtfectively need to be retake Id. Similarly, Deloitte
argues that granting leave to amend waakllt in “tremendous disruption” because,
according to basic principles of due pess, it must be allowed the opportunity to
relitigate all legal and factual issues allg decided in this case, including class
certification. DIt. Opp’n at 18-20.

If joined as a defendant, Deloitte will hatlee opportunity to seek dismissal of
plaintiffs’ claims. Deloitte will also havéhe opportunity to challenge the propriety of
class certification—plaintiffs will likely move to certify the class against Deloitte; and
Deloitte may also seek decertification. el¢éurrent case schedule will likely require
modification. Nevertheless, the Court amiates that neither defendants nor Deloitte
will be required to engage in substan#dditional document discome The Court also
considers decertification unlikely given the natafehis securities class action. To the
extent that limited discovery may bejtered, however, “the need for additional
discovery is insufficient by itself tdeny a proposed amerttpleading based on
prejudice.” Greenfield v. Am. W. Alines, Inc., No. C03-05183 MHP, 2004 WL
2600135, at *4 (N.D. Cal. NoW.6, 2004); see also NewtonAm. Debt Servs., Inc., No.
C-11-3228 EMC, 2013 WL 5592620, at *{i¥.D. Cal. Oct. 10, 2013) (additional
discovery alone is not sufficient prejudice).

Deloitte argues that plaintiffs are attpting an “end-run” around the PSLRA'’s
discovery stay through thirgarty discovery. DIt. Opp’at 15-20. Deloitte notes the
Ninth Circuit in Medhekar stated that by enacting that discovery stay, “Congress clearly
intended that complaints in these secusifietions should stand or fall based on the
actual knowledge of the plaintiffs rathdan information produced by the defendants
after the action has been filed.” 99 F.3b3328 (9th Cir. 1996). However, Medhekar
did not involve third-party discovery, and tNeth Circuit has since held that “a party
does not violate a PSLRA discovery stayrblying on materials provided by a third-
party pursuant to a valid subpoena issued witeRSLRA discovery stayas in effect.”
Petrie v. Elec. Game Cardcln761 F.3d 959, 970 (9th Cir. 2014). Courts in this circuit
also freely grant leave to amend in securiti@ses where plaintifigearn new information
during discovery. See, e.qg., In re Allstatée Ins. Co. Litig, No. CV-09-8162-PCT-
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GMS, 2012 WL 176497, at *6 (D. Ariz. Jan. 23, 201 Because no discovery stay was
in effect when plaintiffs obtained and erfed letters rogatory against Deloitte, there has
been no violation of the PSLRA. Moreoy#re purpose of the PSLRA is “to prevent
unnecessary imposition of discovery sosh defendants,” Petrie, 761 F.3d at 969
(citation omitted), not to preclude partiesrfraising legitimately obtained discovery to
refine their case. The Court accordingly fimasprejudicial use of third-party discovery
by plaintiffs. Relatedly, Deloitte arguesatiplaintiffs are engaging in a “bait-and-
switch” and should be judicially estogp&om making new allegations that are
inconsistent with their prior exculpatorilegations. DIt. Opp’n at 16-17. However,
plaintiffs’ allegations are not necessarily amsistent or contradictory; and the Court has
no reason to believe that plaintiffs are acting in bad faith.

The Court therefore finds that nethdefendants nddeloitte would be
significantly prejudiced if plaintiffs werpermitted leave to amend. Accordingly,
plaintiffs have demonstrated “good causemodify the scheduling order pursuant to
Rule 16(b)(4).

B. Leave to Amend Under Rule 15(a)

As previously noted, leave to améisthall be freely given when justice so
requires,” Fed. R. Civ. P. 1&)(2), and the Ninth Circuit instructs courts to apply this
discretionary standard “with extreme libkga” Morongo Band ofMission Indians, 893
F.2d at 1079. Accordingly, leave to amenerigrally shall be denied only upon showing
of bad faith, undue delay, futility, or undpeejudice to the opposing party.” Chudacoff,
649 F.3d at 1152. Here, the Court has alreatraened that (1) there is no showing of
bad faith; (2) plaintiffs have been diliggnpursuing discovery and thus there is no
undue delay in bring the instant motion; gB¥ineither defendantsor Deloitte would be
significantly prejudiced if plaintiffs are pernmet leave to amend. Defendants assert that
amendment would be futile because pléisitRule 10b-5 claim isime barred. SW
Opp’'n at 22—-23. However, recognizing thisurt’s view that futility arguments “are
more properly addressed on a motion to dssth Rowen v. Bank oAm., N.A., No. CV

> The cases relied upon by IDite, In re Petrobras Sec. Litig., No. 14-CV-9662
(JSR), 2016 WL 3144395 (S.D.N.Y. May 5, 2086)d_In re Bisys Sec. Litig., 496
F.Supp.2d 384 (S.D.N.Y. 2007), are distinguis@ddecause they involve attempts by
plaintiffs to revive RulelOb-5 claims that had already been dismissed with prejudice.
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12-1762 CAS(MAN)x, 2013 WL 140218t *2 (C.D. Cal. Janz, 2013), Deloitte has
reserved its rights to make these arguments should the Court grant plaintiffs’ motion.
DIt. Opp’n at 22-23.

In light of Rule 15(a)’s liberal standardgtiCourt will grant plaintiffs leave to file
their proposed SAC.

IV. CONCLUSION

In light of the foregoing, plaintiffs’ motion to modify the Scheduling Order and for
leave to file the proposed SAC is herébBRANTED. The parties and Deloitte are
directed to meet and confer regardamy further extension of the case schedule
necessitated by the filing of the proposed SAC.

IT IS SO ORDERED.

00 12
Initials of Preparer CMJ
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