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Proceedings: Order DENYING Plaintiff’'s Motion to Remand and GRANTING
Defendant’s Motion to Stay

Before the Court are Plaintiff's motion temand the action (“MTR”) and Defendant
Ethicon LLC’s motion to stay the action (“M8T). For the reasons below, Plaintiff’s
motion to remand is DENIED and Defgant’s motion to stay is GRANTED.
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|. BACKGROUND

On December 30, 2013, 67 individual plaintiited a joint complaint in California
Superior Court against Defendants John&a@mhnson; Ethicon, Inc.; Ethicon LLC; and
Does 1 through 500, inclusive (collectivelpefendants”). (Doc. No. 1 (“Removal
Notice”) T 1; Case 2:14-cv-00899-JGB, Do@m.N Ex. A (“Complaint”) 11 3-69; but see
Complaint 1 (alleging therare 66 plaintiffs).) It was assigned case number BC531848.
(Complaint at 1.) The complaint alleges that ghaintiffs suffered a variety of injuries
from the surgical implantation of pelvimesh devices manufactured by Defendants.
(Complaint 1 1, 93-95, 105-40.) dplaintiffs are citizens ofarious states, including
California, New Jersey, and Arizona. (Sedy., id. 11 6, 13, 22.) The complaint alleges
that all named defendantseasitizens of New Jerséyld. 1 76.)

On February 5, 2014, Defendant Ethicbre. removed BC531848 to this Court on
the basis of diversity jurisdiction. é&Se 2:14-cv-00899-JGB, Doc. No. 1 (“BC531848
Removal”) 1 4.) On February 13, 2014, the ptifis moved to remand the action to state
court, contending that complete diversity was lacking because there were both Plaintiffs
and Defendants from New Jersey. (Case 2\+80899-JGB, Doc. No. 9.) On March 12,
2014, this Court remanded the action to statetdoufack of subject matter jurisdiction,
due to the lack of complete diversiipder 28 U.S.C. § 1332(a). (Case 2:14-cv-00899-
JGB, Doc. No. 32.)

Upon remand to state court, Ethicon, Inmoved to sever the plaintiffs’ individual
claims into individual actins. (Doc. No. 1 (“Removal Notice”) 1 3.) On June 22, 2015,
Ethicon, Inc.’s motion to sever was graah. (1d.  4.) BC531848 was severed into 67
separate actions. (Id. 1 5.) Upon severandbeotlaims into indiidual actions, the 64
actions that did not have a plaintiff from\\Mdersey were removed to this Court on July
15, 2015. (See generally Removal Notice.) Tdraoval was effectuated by Defendant
Ethicon LLC (“Ethicon”), who at the time dfie second removal had yet to be served by
the plaintiffs. (Id. 1 6.) Fifty-nine of th&4 individually removed aitins, including this
one, were then related to former cask4-cv-00899-JGB and reassigned accordiAgly.

Plaintiff requests that the Court remand tiision to state court. Ethicon requests
that the Court stay this action pendagetermination by the Judicial Panel on
Multidistrict Litigation whether to transfer thesase to the Southern District of West
Virginia.

A motion to remand and a motion to stay peading in each of the 59 related cases.
The Court held a hearing on August 24, 201%sytdath counsel for the 59 plaintiffs and
counsel for Ethicon stipulatdtat the 59 related case® aubstantially identical for
purposes of the pending motions. Accordingtnsel agreed that the Court’s disposition

L1t appears that Defendant Ethicon LLC is actually a citizen of Ireland (see Doc.
No. 1 (“Removal Notice”) I 20), but the disttion is irrelevant to the parties’
jurisdictional disputes.

2 Five of the 64 cases—2:15-cv-053RA- 2:15-cv-05317-PA, 2:15-cv-05371-PA,
2:15-cv-05382-PA, and 2:15-cv-05385-PA-en@ remanded to state court before
reassignment occurred.
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of the pending motions in any one of the 5@tex cases should control the other cases
as well.

. LEGAL STANDARD
A. Removal

“Except as otherwise expressly prowdday Act of Congress, any civil action
brought in a State court of wini¢he district courts of thenited States have original
jurisdiction, may be removed byelidefendant or the defendantsthe district court of
the United States for the district and dien embracing the place ete such action is
pending.” 28 U.S.C. § 1441(3).

Ethicon contends this Court has origipaisdiction on the basiof diversity of
citizenship. “The district courtshall have original jurisdiction of all civil actions where
the matter in controversy exceeds the suwatuwe of $75,000, exclusive of interest and
costs, and is between . . . citizens of diffei®tattes and in which ciegns or subjects of a
foreign state are additional parties.” 8 133 In determining whether an action is
removable on the basis of diversity jurisdictj the Court disregardie citizenship of
“Doe” defendants. § 1441(b)(1).

“A defendant or defendants desiring ton@/e any civil action from a State court
shall file . . . a notice of removal . . . comiaig a short and plain statement of the grounds
for removal, together with a copy of allquess, pleadings, and orders served upon such
defendant or defendants in such actionl486(a). Where, as here, “a civil action is
removed solely under section 1441(a), all ddénts who have been properly joined and
served must join in or consent teetremoval of the action.” 8 1446(b)(2)(A).

Once a defendant has been served anddeas/ed a copy of the complaint, the
defendant has 30 days to effect a remaydl446(b)(1); Murphy Bros. v. Michetti Pipe
Stringing, Inc., 526 U.S. 344, 347-48 (1999) (“A named defendant’s time to remove is
triggered by simultaneous service of thenguons and complaint, or receipt of the
complaint, ‘through service or otherwise teafand apart from service of the summons,
but not by mere receipt of the complaint unattended by any formal service.”).

If a defendant fails to remove an actioithin 30 days of swice, but “the case
stated by the initial pleading ot removable, a notice ofm®val may be filed within 30
days after receipt by the defendant, throughiise or otherwise, of a copy of an
amended pleading, motion, order or other p&men which it may first be ascertained
that the case is one which is or has becoengovable.” § 1446(b)(3). However, “[a] case
may not be removed under subsection (b)(3) erbtsis of [diversity jurisdiction] more
than 1 year after commencement of thecatunless the district court finds that the
plaintiff has acted in bad faith in ordergeevent a defendant froremoving the action.”
§ 1446(c).

3 Subsequent references to section nusibefeer to Title 28 of the United States
Code unless otherwise noted.
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B. Stay

“[T]he power to stay proceedings is incidainib the power inherent in every court to
control the disposition of the causes orditgket with economy of time and effort for
itself, for counsel, and for litigants.” bdis v. N. Am. Co., 299 U.S. 248, 254 (1936).
“Whether or not to grant a stay is withirethourt’s discretion and it is appropriate when
it serves the interestd judicial economy and efficiencyRivers v. Walt Disney Co., 980
F. Supp. 1358, 1360 (C.D. Cal. 1997). Distriaite generally consider three factors
when deciding whether to grant a stay pendiagsfer to another cot: “(1) potential
prejudice to the non-moving pgrt(2) hardship and inequitp the moving party if the
action is not stayed; and (8)e judicial resources thatould be saved by avoiding
duplicative litigation” if the case is transferred. Id.

1. DISCUSSION
A. Remand

Plaintiff requests that this action be ramdad to state court. Plaintiff appears to
concede that the amount in controversy exceeds $7500hat there is complete
diversity between the parti@otwithstanding this, Plaintifontends it was improper to
remove the action.

Plaintiff raises two arguments in supporthefr motion to remand. First, she contends
that this action falls within a judiciallyecognized exception to tleeurt’s subject matter
jurisdiction under a doctrinkenown as the “voluntary-involuntary” rule. Second, she

4 Plaintiff does direct th€ourt’s attention to ordeissued sua sponte by Judge
Anderson remanding several related cases te statrt on the basis that Ethicon failed to
demonstrate the amount in controversyT@®] Ex. 12 (“Remand Orders”).) However,
that order was issued before Ethicon hadpportunity to preservidence in support of
removal. With respect to the present moti@memand, Ethicon has provided evidence in
support of the amount in controversye€se.g., MTR Opp’n, Wes Decl. { 7 (“Jury
verdicts in single Plaintiff cases alleging g@me injuries and damages as Plaintiff here
in the past four years again@rious transvaginal meshanufacturers have ranged from
$1.2 million to over $73 million.”).) Apparély recognizing that the amount in
controversy cannot reasonably be disputddyimt of Ethicon’s evidence, Plaintiff does
not raise the argument in her motion tmead. The Court understands this to be a
concession that the amount-in-controversyureement is met._(See also Removal Notice
11 9-15.) To the extent Plaintiff intendedréase this argument, the Court finds by a
preponderance of the evidence that the amount in controversy exceeds $75,000.
See 8§ 1446(c)(2)(B).

5> Defendant Ethicon LLC is a citizen &land; Defendant Ethicon, Inc. is a
citizen of New Jersey; and now-dismissedddelant Johnson & Johnson is a citizen of
New Jersey. Plaintiff is a citizen and resideithe United States, bis not a citizen of
New Jersey. (See generally Removal Notice 1 16-21.)
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argues that Ethicon’s removal is untimelyrsuant to 28 U.S.C. § 1446(c). The Court
discusses each argument in turn below.

1. Voluntary-Involuntary Rule

Plaintiff's primary argument is that thétion falls within a doctrine known as the
“voluntary-involuntary” rule. Thigloctrine arises from ases of Supreme Court cases
interpreting the federal removal statutesw codified at 28 U.S.C. 88 1441, 1446). See
Self v. General Motors Corp., 588 F.2d 655, 657-59 (9th Cir. 1978) (discussing the
development of the rule). Under the “volugtamvoluntary” rule, the mere fact that a
plaintiff may fail to prove or even statekaim against a properly joined non-diverse
defendant does not change the fundameratlre of the action, and therefore the
dismissal of such a defendant on theiteetoes not render ¢haction removable:

The obvious principle of thes#ecisions is that, in the
absence of a fraudulent purpose defeat removal, . . .
whether . . . a case nonremovable when commenced shall
afterwards become removable depends not upon what the
defendant may allege or prowe what the court may, after
hearing upon the merits, in inMm, order, but solely upon
the form which the plaintiff by his voluntary action shall give
to the pleadings in the case as it progresses towards a
conclusion.

Great Northern Ry. Co. v. Alexander, 246 U.S. 276, 282 (1918).

The Court notes at the outset that proper interpretation and application of this rule is
significantly more complicated and nuandkdn either party’s briefing acknowledges.
The “voluntary-involuntary” rulavas developed over a number of cAseminst a

® See, e.g., Case of Sewing Mach. Co., 85.853 (1873) (intgreting the act of
March 2, 1867, 14 Stat. 558); Yulee v. \jo88 U.S. 539 (1878) (interpreting the
Judiciary Act of 1789, 1 Stat. 79, as welltas act of July 27, 1866, 14 Stat. 306);
Removal Cases, 100 U.S. 457 (1879) (intetipg the act of March 3, 1875, 18 Stat.
470); Barney v. Latham, 103 U.S. 205 (1886ajerpreting the act of March 3, 1875, 18
Stat. 470); Blake v. McKim, 103 U.S. 388380); Fraser v. Jennison, 106 U.S. 191
(1882); Louisville & N.R. Co. v. Ide, 114 U.S. 52 (1885); Putnam v. Ingraham, 114 U.S.
57 (1885); Brooks v. Clark, 119 U.S. 502 (1886jerpreting theact of March 3, 1875,
18 Stat. 470); Plymouth Consolidated GolaaMg Co. v. Amador & S. Canal Co., 118
U.S. 264 (1886); Powers v. Chesapeake &@.Co., 169 U.S. 92 (1898) (interpreting
the act of March 3, 1887, 24 Stat. 552aagended by the act of August 13, 1888, 25 Stat.
433); Chesapeake & O. Ry. Co. v. Dixon, 179 U.S. 131 (1900); Whitcomb v. Smithson,
175 U.S. 635 (1900) (interpting the act of March 3,887, 24 Stat. 552, as amended by
the act of August 13, 1888, 25 Stat. 433); KarGias Suburban Belt Ry. Co. v. Herman,
187 U.S. 63 (1902); Geer v. Mathiesorka&li Works, 190 U.S. 428 (1903); Alabama
Great Southern Ry. Co. v. Thompson, 200 U.S. 206 (1906); Fritzlen v. Boatmen’s Bank,
212 U.S. 364 (1909); Lathrop, Shea & Henw@wl v. Interior Construction, 215 U.S.
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backdrop of ongoing Congressional amendmtntee removal @visions at iSSUéAs a
result, the holdings of these cases can balproperly applied in light of the textual
provisions they interpreted and the spedfiestions presented for adjudication. Select
guotations from the various cases cannoRlastiff’'s argument would suggest, be
blindly applied without regard to ¢hcontext in which they were made.

To cite only one example of the importanof statutory coeit, under the removal
statute in effect when the earliest of theases was decided, if an action included a
controversy solely between diverse partaag] if that controversy could be wholly
adjudicated between the divergarties without the presenakethe non-diverse parties, a
defendant could remove that particular contreyeo federal courtihile leaving the rest
of the action in state court:

This provision is explicitand leaves no room to doubt
what Congress intended to accomplish. It proceeds, plainly,
upon the ground . . . that a smfy, under correct pleading,
embrace several controversieone of which may be
between the plaintiff and thatféedant who is a citizen of a
State other than that in whithe suit is broughthat to the
final determination of such separate controversy the other
defendants may not be indispebleaparties; that in such a
case, although the citizen ainother State, under the
particular mode of pleading adeptby the plaintiff, is made
a co-defendant witbhne whose citizenship is the same as the
plaintiff’s, he should not, as tus separable controversy, be
required to remain in the State court, and surrender his
constitutional right to invokéhe jurisdiction of the Federal
court; but that, at his electioat any time before the trial or
final hearing, the cause, so far as it concerns him, might be
removed into the Federal cougaling the plaintiff, if he so
desires, to proceed, in thea& court, against the other
defendant or defendants.

Barney v. Latham, 103 U.S. 205, 210 (1880)gkasis in original) (iterpreting the act
of July 27, 1866, 14 Stat. 306).

Under an even broader provision, passetiBinb, if a separable controversy existed
between a defendant and a diverse plainhi#,defendant could remove to federal court

246 (1909); American Car & Foundry Co Kettelhake, 236 U.S. 311 (1915); Great
Northern Ry. Co. v. Alexander, 246 UZ.6 (1918) (interpretinthe act of March 3,
1911, 36 Stat. 1087).

7 See, e.g., 1 Stat. 73 (1789); 14 S306 (1866); 14 Stak58 (1867); 18 Stat.
470 (1875); 24 Stat. 552 (1887); 25 Stat. 4B386); 36 Stat. 1087 (1911); 38 Stat. 278
(1914); 62 Stat. 919 (1948); 104 SS9 (1990); 125 Stat. 758 (2011).
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not only his controversy butétentire action, including claintkat would otherwise be
non-removable:

We are of opinion that thatention of Congress, by the
[act of 1875], was not only tgreserve some of the
substantial features or pripdes of the act of 1866, but to
make radical changes in the law regulating the removal of
causes from State courts. .Bath acts alike recognized the
fact that a suit might, consistently with the rules of pleading,
embrace several distinct controsies. But while the act of
1866, in express terms, authmmil the removal only of the
separable controversy between the plaintiff and the
defendant or defendants seeking such removal,-leaving the
remainder of the suit, at the election of the plaintiff, in the
State court,-the act of 1875 prdes, in that class of cases,
for the removal of the entire suit.

Barney v. Latham, 103 U.S. 205, 212 (188@nfparing the act of July 27, 1866, 14 Stat.
306, to the act of March 3, 1875, 18 Stat. 470).

This latter provision, with minor modificatns, remained in effect until 1990, see
104 Stat. 5089, and formed the backdrop agavhgch the “voluntay-involuntary” rule
was developed. Thus, even under the Supi@met’s broadest articulations of the
“voluntary-involuntary” rule, te rule did not empower plaiffs to defeat removal
simply by joining a non-removable claim wighwholly independent removable claim.
Indeed, under the removal provisions tireeffect, a defendant needed not await
severance of his claim by the state cdout,could remove immediely, even over the
plaintiff's fervent objections. It was truefartiori that, if an action were severed by a
state court into two separatetions because plaintiffs’ inddual claims were separable,
a diverse defendant could remove one of the severed actions notwithstanding plaintiff’s
opposition to the severance order.

In order for Plaintiff to prevail on her thgoof the “voluntaryinvoluntary” rule, she
would have to show that, when this removal provision was amended in 1990, the
amendment not only altered tremoval provision itself, budlso significantly expanded
the “voluntary-involuntary” rie beyond the scope originallyticulated by the Supreme
Court. The Court is unaware of aogntrolling precedent to support such an
extraordinary interptation of 104 Stat. 5089.

But Plaintiff’s argument fails on a morarfdamental level. As the Ninth Circuit
recognized in People of State of Cal. &yd Through Lungren v. Keating, 986 F.2d 346
(9th Cir. 1993), the “voluntary-involuntdryule is premised on the notion that

the plaintiff may by the allegations of the complaint
determine the status with respect to removability of a case
and that this power to determine the removability of his case
continues with the plaintiff toughout the litigation, so that
whether such a case nonremovable when commenced shall

afterwards become removahllepends . . . solely upon the
form which the plaintiff by hisoluntary action shall give to
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the pleadings in the case as it progresses towards a
conclusion.

Keating, 986 F.2d at 348 (quoting Grédrthern Railroad, 246 U.S. at 282).

This basic premise of the “voluntary-involuntarule is wholly absent in the present
case. Plaintiff never had the power to determine the removability of this action or its
predecessor action, BC531848, by the allegatiohgircomplaint. The Court recognizes
that, when Ethicon, Inc. first attemptedreanove BC531848 to federal court, removal
was in fact defeated, even as to Plaintiff’'srolain that limited sense, it could perhaps be
said that Plaintiff had the “power” to defeatmoval. But to the extent Plaintiff had such
a power, Plaintiff did not possess that powenén own right. It wasnerely derivative of
the rights of other plaintiffs the action—specifically, thog#aintiffs whoare citizens of
New Jersey. It would be more accurate totbay Plaintiff was the incidental beneficiary
of a power to defeat removal possessed by the New Jersey plaintiffs.

To the extent Plaintiff ever had the “power” to determine the removability of
BC531848, that power relied from the outset onditions outside Plaintiff’s control. If
the New Jersey plaintiffs had refused to join BC531848 and instead insisted on instituting
their own action, Plaintiff could not hawefeated removalf BC531848 by her own
allegations. Similarly, if all New Jersey plaintiffs were to reach a settlement with
Defendants and dismiss their claims, them@oigloubt the case would become removable,
notwithstanding Plaintiff's objection thatelmever voluntarily consented to these
settlements.

Thus, the power to defeat removal has been wholly out of Plaintiff's hands from the
commencement of this case. That powas held by other parties who voluntarily
consented to join Plaintiff’'s suit. Although Plaintiff benefitted from the New Jersey
plaintiffs’ power to defeat removal, it does riollow that Plaintiff ever personally held
the power to defeat removal herselfvitey never personally psessed the power to
defeat removal, Plaintiff cannot now assedtthhis power to determine the removability
of [her] case continues with [hdfroughout the litigation . . . .” 1d.

It is unquestioned that those plaintiffs who had the power to defeat removal of
BC531848 before the state court’s severance atderetain that powr with respect to
their new individual suits. Inddethose actions are still inas¢ court right now. But it is
Plaintiff, not they, who here asserts theluntary-involuntary” rule. The Court is
unaware of any formulation of the “voluntairyroluntary” rule thaguarantees a plaintiff
the continuing collateral benefit conferredfoymer co-plaintiffs, notwithstanding a state
court’s removal of those plaintiffs. ThuBlaintiff's purported invocation of the
“voluntary-involuntary” ruleis an attempt to claim a power held by someone else.
Accordingly, this ground for remand must fail.

2. Timeliness of Removal

Plaintiff also argues that Ethicon’s removal of this action is barred by § 1446(c)(1),
which provides that “[a] case may not benteed under subsection (b)(3) on the basis of
jurisdiction conferredby section 1332 more than g&ar after commencement of the
action, unless the district codimds that the plaintiff has aadl in bad faith in order to
prevent a defendant from reming the action.” 8 1446(c)(1).
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Ethicon responds with multiple arguments, including:

1. Ethicon is removing the action und@i446(b)(1) rathethan § 1446(b)(3),
rendering 8§ 1446(c)(1) inapplicable;

2. This action was “commenced” less theagear ago when Plaintiff’s claim
was severed from the claims of otheaiptiffs by order othe state court; and

3. Plaintiff has acted in baf@ith to prevent removal.

Turning first to whether Ethicon could properly remove this action under
§ 1446(b)(1), the Court notes that—in sharp @sitto the parties’ briefing regarding the
voluntary-involuntary rule-the parties have treated tidsue as significantly more
complicated than it actually is.

Ethicon argues that “[tlhe 1-year ruleSection 1446(c)(1) afips only when a case
was not initially removable under Section 1446())énd that “[h]ere, Plaintiff’s claims
were initially removable on diversity grounds.” (MTR Opp’n at 12 (emphasis in
original).) As Judge Anderson noted irs loirder remanding several similar cases, any
facial plausibility of thisargument is based on its conflating “cases,” “claims,” and
“actions.” In fact, Plaintiff’s claims wersot initially removable on diversity grounds
because § 1441 does not provide for theoneahof individual claims, only for the
removal of actions. See § 1441(a). While iamoval statute at one time provided for
removal of individual parts adn action, see 14 Stat. 306 (1866); Yulee v. Vose, 99 U.S.
539, 545-46 (1878), the statute has since beamded to remove these provisions, see
18 Stat. 470 (1875); Barney v. Latham, 10%. 205, 212-213 (1880). Accordingly, there
is little to recommend Ethicosrargument that the case stated by the initial pleading was
removable.

Plaintiff unnecessarily clouds the dispdtrrther by pointing out that the only
authority cited in Ethicon’s Removal Nod in support of thiargument—Ritchey v.
Upjohn Drug Co., 139 F.3d 1313 (9th Cir. 1998)-asnecided under a prior version of
the removal statute. (MTR at 12-13.) Asted above, case lawrstruing statutory
provisions should be interpreted with referetwéhe statutory text being interpreted. In
this sense, Plaintiff's argument thal£46 has been amended since Ritchey is quite
persuasive. But the argument is less persaasilight of the fact that Congress’s
subsequent amendment of § 1446 effecticeljified the holding in Ritchey. Compare
Ritchey, 139 F.3d at 1316 (“The first parggnaof 8 1446(b) addressa defendant’s right
to promptly remove when he is servétie second paragraph addresses a defendant’s
right to remove beyond the iratiperiod of 30 days, if thease only becomes removable
sometime after the initial commeement of the action. OnlydHatter type of removal is
barred by the one-year exceptipmwith 125 Stat. 758 (2011), Pub. L. 112-63 § 103(b)(3)
(amending 8 1446(b) by: (i) designating thetfparagraph (b)(1); (ii) designating the
second paragraph (b)(3); and (iii) specifythgt the one-year exceépn only applies to
(b)(3)).

The unnecessary complexity of the parteguments might lead one to believe that
a truly difficult question is presented foetEourt’s resolution. However, the arguments
on both sides amount to little more than distoact from what is atraightforward legal
guestion. The thrust of the dispute betweengarties is whether “the case stated by the
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initial pleadings” is removable. The partipseoccupation with this dispute is apparently
premised on the assumption that an action may only be removed under § 1446(b)(1) if the
case stated in the initial pleading is removafkexplained below, that is not a correct
reading of § 1446(b)(1).

Section 1446(b)(1provides that:

The notice of removal of a civil action or proceeding shall
be filed within 30 days aftethe receipt by the defendant,
through service or otherwise, @topy of the initial pleading
setting forth the claim for relief upon which such action or
proceeding is based, or within 30 days after the service of
summons upon the defendant if such initial pleading has then
been filed in court and is noéquired to be served on the
defendant, whichever period is shorter.

§ 1446(b)(1).
This removal provision is supplemedtey 8 1446(b)(3), which provides that:

Except as provided in subsecti@), if the case stated by
the initial pleading is not removable, a notice of removal
may be filed within 30 dayafter receipt by the defendant,
through service or otherwis@f a copy of an amended
pleading, motion, order or other paper from which it may
first be ascertained that the case is one which is or has
become removable.

§ 1446(b)(3).

As the text of § 1446(b)(3) makes clear, &ddant may only take advantage of that
provision “if the case stated ltiye initial pleading is not reovable.” However, nowhere
is there any corresponding prenin restricting th invocation of (b)(1) to situations
where the case stated by the initial pleadingmovable. The cleamplication is that
8 1446(b)(1) may be invoked irrespectivendfether the initial pleading sets out a
removable case, while § 1446(b)(3) is anraltive basis for removal that can only be
invoked when the initial plading is not removable.

Accordingly, under 8§ 1446, if a defendant is served immediately upon
commencement of an action wdh initial pleading that isot removable and then, three
weeks later, the same defendant is served with an amended pleading that states a
removable case, that defendant can invoke efth)ét) or (b)(3) in support of removal to
federal court. If, on the other hand, a defenida served witla non-removable initial
pleading eleven and a half months aftenotencement of an action and then, three
weeks later, the same defendant is servigd an amended pleading that is removable,
the defendant cannot remoweder (b)(3). But that does nmean the defendant cannot
remove under (b)(1). As long as such a ddémt files for removal within 30 days after
receiving the initial pleading, removal candfécted under 8 1446){d), irrespective of
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whether a year has passed since the coroeme@nt of the action and irrespective of
whether the initial pleading is removable.

As the Ninth Circuit stateduite succinctly in Ritchey:

[§ 1446(b)(1)] addresses a dedfiant’s right to promptly
remove when he is semde [§8 1446(b)(3)] addresses a
defendant’s right to removeeyond the initial period of 30
days, if the case only becomes removable sometime after the
initial commencement of the action. Only the latter type of
removal is barred by éhone-year exception.

Ritchey, 139 F.3d at 1316 (emphasis added).

Because removability of thaitial pleading is not a prerequisite for removal under
§ 1446(b)(1), Ethicon need not rely 81.446(b)(3) for removal unless the time for
Ethicon to remove under § 1446(b)(1) hasadly passed. This istibe case. Ethicon
has not missed its opportunity to remove under 8 1446(b)(1) because Ethicon has never
been served with process, as both paieknowledge. (See Removal Notice, Wes Decl.
1 4; MTR, Sparks Decl. § 2.) A named defendant’s time for removal under § 1446(b)(1)
does not begin to run until that defendant has been formally served.

Of course, Ethicon most likely informally received a copy of the complaint in 2014.
But this is insufficient testart the clock under § 1446(b)(I).Murphy Bros. v. Michetti
Pipe Stringing, 526 U.S. 344 (1999), the Suprédourt held that “a named defendant’s
time to remove is triggered by simultanesesvice of the summorand complaint, or
receipt of the complaint, ‘through serviceatherwise,’ after and apart from service of
the summons, but not by neereceipt of the complaiminattended by any formal
service.” 526 U.S. at 347-48. As the Cioexplained, “[s]ervice of process, under
longstanding tradition in our system of justice, is fundamental to any procedural
imposition on a named defendant.” Id. at 350ight of this longstanding tradition, “it
would take a clearer statement than Cosgieas made . . . to effect so strange a
change—to set removal apart from all other responsive actsiderreemoval the sole
instance in which one’s procea@dulirights slip away before séce of a summons.” Id. at
356.

Because Plaintiff did not effect servicepbcess on Ethicon, Plaintiff never started
the clock running for Ethicon’s removal undet446(b)(1), so Ethan need not rely on
§ 1446(b)(3) for removal. Thus, § 1446(c)(1)napplicable and there is no need to
address Ethicon’s alternative arguments in support of the tiessliof its removal.

8 Although Plaintiff does not argue thithicon’s notice of removal was
premature, the Court notes that such argunteate been rejected by other courts. See,
e.qg., Watanabe v. Lankford, 684 F. Suppl12d0, 1215 (D. Haw. 2010) (“[T]he filing of
the notice of removal [by Terminix] before Plaintiffs served Terminix did not render the
removal defective.”); accord HuttonkDM Transp., Inc., No. CIV.A. 14-3264, 2014
WL 3353237, at *4 (E.D. Pa. July 9, 2014) (cdlieg cases affirming a defendant’s right
to remove before formal service of process).
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B. Stay Pending Decision of JudiciaPanel on Multidistrict Litigation
Regarding Transfer

Ethicon requests that this Court sthg action pending decision by the Judicial
Panel on Multidistrict Litigation of whether to transfer this action to the Multidistrict
Litigation Court in the Southern District B¥est Virginia (“MDL"). Although Plaintiff
opposes the motion, the ground asserted bytifan opposition is that it would be
more appropriate for the Coud rule on Plaintiff’s motion to remand before addressing
Ethicon’s motion to stay. (See generdiyf S Opp’n.) This ground for opposition is
mooted by the Court’s consideration atehial of Plaintiff’'s motion to remand.

Plaintiff's counsel agreed during oral argemh that, should Plaintiff’s motion to remand
be denied, a stay would be proper.

Accordingly, for the reasons set forth irhiEbn’s motion, the Court finds that a stay
is warranted.
IV.  CONCLUSION

Plaintiff's motion to remand is DENIEEthicon’s motion to stay is GRANTED.
The case is STAYED pending decision by thdidial Panel on Multidistrict Litigation
whether to transfer the action.

Pursuant to stipulation by counsel, thecision shall govern each of the 59 open
cases related to former case 2:14-cv-00899-JGB.
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