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v. AAF Freight LA Corp. et al D

NOTE: CHANGES MADE BY THE COURT

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION
BEACHBODY, LLC, et &, Case No.: 2:15-cv-06452 FMPLAX)
Plaintiffs, [DISCOVERY MATTER]
V.
PROTECTIVE ORDER

AAF FREIGHT (LA) CORP., et al.,
Mag. Judge Paul L. Abrams

Defendants.

1. PROTECTIVE ORDER
A. PURPOSES AND LIMITATIONS

As the parties have represented thiatovery in this action is likely to

involve production of confidential, proptay, or private information for which
special protection from public discloswared from use for any purpose other th
prosecuting this litigation nyabe warranted, this Court enters the following
Protective Order. This Order does not @vriflanket protections on all disclosu
or responses to discovery. The protectiaifords from public disclosure and U
extends only to the limited informatiam items that are ¢tled to confidential

treatment under the applicable legal prinegpl Further, as set forth in Section
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12.3, below, this Protective Order does @atitle the parties to file confidential

information under seal. Rather, when plagties seek permission from the cout

file material under seal, the parties meinply with Civil Local Rule 79-5 and

with any pertinent orders of the assigned District Judge and Magistrate Judg
B. GOOD CAUSE STATEMENT

In light of the nature of the clainand allegations in this case and the

parties’ representations that discovery in this case is likely to involve the
production of confidential records atrdde secrets (customer lists, pricing
information, and other valuable research, development, commercial, financi
technical and/or other proprietary infaatron) for which special protection from
public disclosure and from use for any purpose other than prosecution of thi
action is warranted, a protective orderdach information is justified in this
matter. In order to expedite the flafinformation, to facilitate the prompt
resolution of disputes over confidentiality of discovery materials, to adequats
protect information the parties are entitledkézp confidential, to ensure that th
parties are permitted reasonabéxessary uses of suchtaeraal in connection wit
this action, to address their handling oflsunaterial at the end of the litigation,
and to serve the ends of justice, theiparrespectively request that the Court €

this protective order as protection of suieformation is justified in this matter.

The parties shall not designate any infation/documents as confidential withgut

a good faith belief that such informatidotuments have been maintained in a
confidential, non-public manner, andattthere is good cause or a compelling
reason why it should not be part of the public record of this case.

2. DEFINITIONS

2.1 Action: the instant actionBEACHBODY, LLC, et al. v. AAF
FREIGHT (LA) CORP, et al., Case No.: 2:15-cv-06452 FMO (PLAX).

2.2 Challenging Party: a Party Mon-Party that challenges the

designation of information or items under this Order.
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2.3 “CONFIDENTIAL” Information or Iems: information (regardless

how it is generated, stored or maintd or tangible things that qualify for
protection under Federal Rubé Civil Procedure 26(c), and as specified above
the Good Cause Statement.

2.4 “HIGHLY CONFIDENTIAL -- ATTORNEYS’ EYES ONLY”

Information or Items: extremely ssitive “CONFIDENTIAL” Information or

Items, the disclosure of which taather Party or Non-Party would create a

substantial risk of serious harm that @bobt be avoided by lessstrictive means.

2.5 Counsel: Outside Counsel ofd@ed and House Counsel (as well {
their support staff).

2.6 Designating Party: a Party ooiNParty that designates informatig

or items that it produces in disclossira in responses to discovery as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL -- ATTORNEYS’ EYES
ONLY.”

2.7 Disclosure or Discovery Materiadll items or infomation, regardles

of the medium or manner in which it is geaied, stored, or maintained (includi
among other things, testimony, transcripisg tangible things), that are produc
or generated in disclosures or responses to discovery in this matter.

2.8 Expert: a person with speciaizknowledge or experience in a
matter pertinent to the litigation who has beetained by a Party or its counsel
serve as an expert witness omasonsultant in this Action.

2.9 House Counsel: attorneys whe amployees of a party to this

Action. House Counsel does not includet$dde Counsel of Record or any othe
outside counsel.

2.10 Non-Party: any natal person, partnership, corporation, associat
or other legal entity not named as a Party to this action.

2.11 Outside Counsel of Recordtoaneys who are not employees of a

of

in

]

n

ng,
ed

-

on,

party to this Action but are retained to represent or advise a party to this Action
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and have appeared in this Action on bebéthat party or are affiliated with a I3
firm which has appeared on behalf chtlparty, and includes support staff.

2.12 Party: any party to this Action, including all of its officers, direct

W

ors,

employees, consultants, retained expents, Outside Counsel of Record (and their

support staffs).

2.13 Producing Party: a Party oomNParty that produces Disclosure of

Discovery Material in this Action.

2.14 Professional Vendors: persamsntities that provide litigation

support services (e.g., photocopying, videatgptranslating, preparing exhibits
demonstrations, and organizing, storingredrieving data in any form or mediuf
and their employees and subcontractors.

2.15 Protected Material: any Discloswr Discovery Material that is
designated as “CONFIDENTIALSr “HIGHLY CONFIDENTIAL --
ATTORNEYS' EYES ONLY.”

2.16 Receiving Party: a Party thrateives Disclosure or Discovery

Material from a Producing Party.

3. SCOPE

The protections conferred by this Ordever not only Protected Material
(as defined above), but also (1) any information copied or extracted from Pr
Material; (2) all copies, excerpts,mmaries, or compilations of Protected
Material; and (3) any depib®n testimony, conversations, or presentations by
Parties or their Counsel that might revRabtected Material, other than during :
court hearing or at trial.

Any use of Protected Material duringaurt hearing or at trial shall be
governed by the orders of the presidindge. This Order does not govern the
of Protected Material during a court hearing or at trial.

111
111
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4, DURATION

Even after final disposition of thigigation, the confidentiality obligationg

imposed by this Order shall remaingffect until a Designating Party agrees
otherwise in writing or a court order otiagse directs. Final disposition shall be
deemed to be the later of (1) dismissaalbclaims and defenses in this Action,
with or without prejudice; and (2) fihaudgment herein after the completion an
exhaustion of all appeals, re-hearings, nedsatrials, or reviews of this Action,
including the time limits for filing any mans or applications for extension of
time pursuant to applicable law.

S. DESIGNATINGPROTECTED MATERIAL

5.1 Exercise of Restraint and Carebasignating Material for Protection.

Each Party or Non-Party that designatésrmation or itemgor protection under
this Order must take care to limit anychudesignation to specific material that
gualifies under the appropriate standailde Designating Party must designatg
protection only those parts of materidbcuments, items, or oral or written
communications that qualify so that otlp®rtions of the material, documents,
items, or communications for which protection is not warranted are not swey
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinizedgignations are prohibited. Designati
that are shown to be clearly unjustifiedtibat have been rda for an improper
purpose (e.g., to unnecessarily encuntbercase development process or to
impose unnecessary expenses and Imsrda other parties) may expose the
Designating Party to sanctions.

If it comes to a Designatirgarty’s attention that information or items th:
designated for protection do not qualify footection, that Designating Party m

promptly notify all other Parties that itwathdrawing the inapplicable designati

5.2 Manner and Timing of DesignationSxcept as otherwise provided i

this Order (see, e.g., secamaragraph of Section 5.2(a) below), or as otherwis
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stipulated or ordered, Disclosure or ugery Material that qualifies for protection

under this Order must be clearly so desigddiefore the material is disclosed ¢
produced.
Designation in conformity with this Order requires:

(a) for information in documentafgrm (e.g., paper or electronic
documents, but excluding transcripts opdsitions), that the Producing Party a
at a minimum, the legend “CONFIDHNAL” or “HIGHLY CONFIDENTIAL --
ATTORNEYS’ EYES ONLY” to each page dh contains protected material. If
only a portion or portions of the mater@i a page qualifies for protection, the
Producing Party also must clearly ideytifie protected portion(s) (e.g., by mak
appropriate markings in the margins).

A Party or Non-Party that makes arigl documents available for inspect
need not designate them for protectionlwaiter the inspecting Party has indica
which documents it would like copiedéproduced. During the inspection and
before the designation, all dfe material made avalike for inspection shall be
deemed “CONFIDENTIAL."After the inspecting Party has identified the
documents it wants copied and produdée Producing Party must determine
which documents, or portions thereof, bjfyeor protection under this Order.

Then, before producing the specified documents, the Producing Party must

the “CONFIDENTIAL”, or “HIGHLY CONFIDENTIAL -- ATTORNEYS’' EYES

ONLY” legend to each pagedhcontains Protected Material. If only a portion
portions of the material on a page quasffer protection, the Producing Party a
must clearly identify the protectgubrtion(s) (e.g., by making appropriate
markings in the margins).

(b) for testimony given in depibi®ns that the Designating Party

identifies on the record, before the close of the deposition as protected testi

(c) for information produced in sonfierm other than documentary and

for any other tangible items, that the Producing Party affix in a prominent pla
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the exterior of the container or containgrsvhich the information is stored the
legend “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL -- ATTORNEYS’
EYES ONLY.” If only a portion or portions of the information warrants
protection, the Producing Party, to #wdent practicable, shall identify the

protected portion(s).

5.3 Inadvertent Failures to Designatétimely corrected, an inadvertent

failure to designate qualified informati or items does not, standing alone, walve

the Designating Party’s right to secure protection under this Order for such
material. Upon timely correction of a dgsation, the Receiving Party must ma
reasonable efforts to assure that théemal is treated imccordance with the
provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Rg or Non-Party may challenge a

designation of confidentiality at any tintleat is consistent with the Court’s
Scheduling Order.
6.2 Meet and Confer. The Challenging Party shall initiate the dispu

resolution process under tal Rule 37-1 et seq.

6.3 The burden of persuasion in auch challenge proceeding shall b
on the Designating Party. Frivolous chafies, and those made for an improps
purpose (e.g., to harass or impose unrsargsexpenses and burdens on other
parties) may expose the Challenging P#rtsanctions. Unless the Designating
Party has waived or withdrawn the col@ntiality designation, all parties shall
continue to afford the maial in question the level of protection to which it is
entitled under the Producing Party’ssdmation until the Court rules on the
challenge.

1. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Rarhay use Protected Material th

Is disclosed or produced by another Partpy a Non-Party in connection with t
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Action only for prosecuting, defending, dteanpting to settle this Action. Such

Protected Material may be disclosedyotd the categories of persons and unde

the conditions described in this Order. When the Action has been terminate(
Receiving Party must comply withetprovisions of Section 13 below.
Protected Material must be storettlanaintained by a Receiving Party a
location and in a secure manner that ersstirat access is limited to the person
authorized under this Order.
7.2 Disclosure of “CONFIDENTIALInformation or Items. Unless

otherwise ordered by the court or permitted in writing by the Designating Pal

Receiving Party may disclose amyormation or item designated
“CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Coelhsf Record in this Action, as
well as employees of said Outside CourtddRecord to whom it is reasonably
necessary to disclose the information for this Action;

(b) the officers, directors, and piayees (including House Counsel) (
the Receiving Party to whom disclosiseeasonably necessary for this Action

(c) Experts (as defined in this @&r) of the Receiving Party to whom
disclosure is reasonably necessamtifiis Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) private court reporters and their staff to whom disclosure is
reasonably necessary for this Actiardavho have signeithe “Acknowledgment
and Agreement to BBound” (Exhibit A);

(f) professional jury or trial conftants, mock jurors, and Professiong
Vendors to whom disclosure is reasonaidgessary for this Action and who ha
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

(g) the author or recipient of a donent containing the information of

custodian or other person who othemvmssessed or knew the information;
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(h) during their depositions, witnessasagd attorneys for witnesses, in

the Action to whom disclosure is reasblyanecessary provided: (1) the deposing

party requests that the witness silga “Acknowledgment and Agreement to Be
Bound” (Exhibit A); and (2) they will not be permitted to kesay confidential
information unless they sign the “Acknowledgment and Agesdrto Be Bound”
(Exhibit A), unless otherwise agreed tne Designating Party or ordered by the
court. Pages of transbed deposition testimony or ekits to depositions that
reveal Protected Material may be sgpaly bound by the coureporter and may
not be disclosed to anyone exceppasanitted under this Protective Order; and
() any mediator or settlement afér, and their supporting personnel,
mutually agreed upon by any of the jg@s engaged in settfeent discussions.
7.3 Disclosure of “HIGHLY COIFIDENTIAL -- ATTORNEYS' EYES

ONLY” Information or Items. Unless b¢rwise ordered by the court or permitt

in writing by the Designating Party Receiving Party may disclose any
information or item desigried “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounsieRecord in this Action, as we
as employees of said Outside CourddRecord to whom it is reasonably
necessary to disclose the information for this Action;

(b) Experts (as defined in this @&r) of the Receiving Party to whom
disclosure is reasonably necessamtifiis Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(c) the court and its personnel;

(d) private court reporters and theaf§to whom disclosure is reasonabl
necessary for this Action and whave signed the “éknowledgment and
Agreement to Be Band” (Exhibit A);

(e) professional jury or trial consants, mock jurors, and Professional
Vendors to whom disclosure is reasonaigessary for this Action and who h3

signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);
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(f) the author or recipient of a docent containing the information or a
custodian or other person who otherwpsssessed or knew the information; ar
(g) any mediator or settlement @#ir, and their supporting personnel,
mutually agreed upon by any of the jies engaged in settfeent discussions.
8. PROTECTEDMATERIAL SUBPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

d

If a Party is served with a subpoenaaarourt order issued in other litigation

that compels disclosure of any infornaatior items designated in this Action as
“CONFIDENTIAL” or “HIGHLY CONF IDENTIAL -- ATTORNEYS' EYES
ONLY,” that Party must:

(@) promptly notify in writing the Designating Party. Such notificatig
shall include a copy of the subpoenacourt order unless prohibited by law;

(b) promptly notify in writing the party who caused the subpoena o
order to issue in the other litigation thatremor all of the mizrial covered by thg
subpoena or order is subject to thistBective Order. Such notification shall
include a copy of this Protective Order; and

(c) cooperate with respect to edasonable procedures sought to be
pursued by the Designating Party whosetéuied Material may be affected.

If the Designating Party timely seekpm@tective order, the Party served
with the subpoena or court order shadt produce any information designated
this action as “CONFIDENTIALor “HIGHLY CONFIDENTIAL --
ATTORNEYS’ EYES ONLY” before a detenination by the court from which tt
subpoena or order issyathless the Party has obtained the Designating Party
permission, or unless otherwise reqdit® the law or court order. The
Designating Party shall bear the burden exgense of seeking protection in th;
court of its confidential materiahd nothing in these provisions should be
construed as authorizing or encourggmReceiving Party in this Action to

disobey a lawful directive from another court.
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9. ANON-PARTY’'S PROTECTE MATERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION
(a) The terms of this Order arppicable to information produced by
Non-Party in this Action and desiged as “CONFIDENTIAL” or “HIGHLY

CONFIDENTIAL -- ATTORNEYS’ EYES ONLY.” Such information produced

by Non-Parties in connection with thisidiation is protected by the remedies ar
relief provided by this Order. Nothing these provisions should be construed
prohibiting a Non-Party fromegking additional protections.

(b) In the event that a Party igjtered, by a valid discovery request, {
produce a Non-Party’s confidential infortiman in its possession, and the Party
subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the Non-
Party that some or all of the information requested is subject to a confidentia
agreement with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Protective
Order in this Action, the relevant dmery request(s), and a reasonably specif
description of the information requested; and

(3) make the information requested available for inspection by t
Non-Party, if requested.

(c) If a Non-Party represented byunsel fails to commence the procs
called for by Local Rules 45-1 and 37-1sey. within 14 days of receiving the
notice and accompanying information oitdaontemporaneously to notify the
Receiving Party that it has done so, the Receiving Party may produce the N
Party’s confidential information respows to the discovery request. If an
unrepresented Non-Party fails to segk@atective order from this court within 1
days of receiving the notice and accomypag information, the Receiving Party,

may produce the Non-Party’s confidential information responsive to the disc

-11 -
[PROPOSED] PROTECTIVE ORDER

nd

as

o

1S

lity

iC

2SS

on-

overy




© 00 ~N oo o0 b~ w N P

N RN N N RN N N NN R P R R R R R R R R
0o ~N o OO~ W N B O © 0O N oo o0 M W N R O

request. If the Non-Party timely seeks atpctive order, the Receiving Party s

not produce any information in its possession or control that is subject to the

confidentiality agreement with the Non+Babefore a determination by the cou
unless otherwise required by the law or ¢auder. Absent a court order to the
contrary, the Non-Party shall bear thedmmw and expense of seeking protectio
this court of its Protected Material.

10. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, madvertence or otherwise, it has

disclosed Protected Material to any persoin any circumstance not authorize
under this Protective Order, the RecegviParty must immediately (a) notify in
writing the Designating Party of the unautized disclosures, (b) use its best
efforts to retrieve all unalbrized copies of the Protect Material, (c) inform the
person or persons to whom unauthorizedldsgaes were made afl the terms of
this Order, and (d) request sysérson or persons to execute the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A).

11. INADVERTENT PRODUCTON OF PRIVILEGED OR

OTHERWISE PROTECTED MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is sedyj to a claim of privilege or other
protection, the obligations of the ReceigiParties are those set forth in Federa
Rule of Civil Procedure 26(b)(5)(B). Thmovision is not intended to modify
whatever procedure may be establishednre-discovery order that provides fo
production without prior privilege review. Pursuant to Feld@tde of Evidence
502(d) and (e), insofar as the parties remtlagreement on the effect of disclos
of a communication or information coverby the attorney-client privilege or
work product protection, the parties magorporate their agreement into this
Protective Order.

111
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12. MISCELLANEOUS
12.1 Rightto Further Relief. Nothing this Order abridges the right of

any person to seek its modift@an by the Court in the future.
12.2 Right to Assert Other Objeatis. No Party waives any right it

otherwise would have to object to dissilog or producing any information or ite
on any ground not addressedhis Protective Order. Similarly, no Party waive
any right to object on any ground to useewridence of any of the material covel
by this Protective Order.

12.3 _Filing Protected Material. A Pwathat seeks to file under seal any

Protected Material must cotypwith Civil Local Rule 79-5 and with any pertine
orders of the assigned District Judge &abistrate Judge. Protected Material
may only be filed under seal pursuant twoart order authorizing the sealing of
specific Protected Material at issigepd cause for the under seal filing must be
shown. If a Party’s request to file Protect Material under seal is denied by th
court, then the Receiving Party may titee information in the public record unlg
otherwise instructed by the court.

13. FINAL DISPOSITION

After the final disposition of this Action, as defined in Section 4, within

days of a written request by the Desitgmg Party, each Receiving Party must
return all Protected Material to the Prathg Party or destroy such material. A
used in this subdivision, “all Protectdthterial” includes all copies, abstracts,
compilations, summaries, and any other fatmeproducing or capturing any of
Protected Material. Wheth#dre Protected Material is returned or destroyed, t
Receiving Party must submit a written cecifiion to the Producing Party (and,
not the same person or entity, to thesigaating Party) by the 60 day deadline
(1) identifies (by category, where appropeijeall the Protected Material that wa
returned or destroyed and (2) affirms ttied Receiving Party has not retained :

copies, abstracts, comgilans, summaries or any other format reproducing or
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capturing any of the Protected Materi&lotwithstanding this provision, Counse

are entitled to retain an archival coplyall pleadings, motion papers, trial,
deposition, and hearing transcriptgdémemoranda, cospondence, depositiof
and trial exhibits, expert reports, attorregrk product, andansultant and expel
work product, even if such materiasntain Protected Material. Any such
archival copies that contain or constitttetected Material rentasubject to this
Protective Order as set forth in Section 4.
14.  Any violation of this Ordemay be punished by any and all

appropriate measures including, withéotitation, contempt proceedings and/g

monetary sanctions.

IT IS SO ORDERED this f4day of March, 2016.

HON.PAUL L. ABRAMS
Magistrate Judge of the United States
Central District of California
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, fprior type full name], ¢

[print or type full adds], declare under penalty of per

that | have read in its entirety and undansl the Protective Order that was iss
by the United States District Court foretiCentral District of California on Mar
____, 2016 in the case ®EACHBODY, LLC, et al. v. AAF FREIGHT (LA)
CORP, et al., Case No.: 2:15-cv-06452 FMO (PLAXx).agree to comply with a
to be bound by all the terms of thRrotective Order rad | understand a
acknowledge that failure to so compbould expose me to sanctions
punishment in the nature of contempt. | saidy promise that | will not disclose
any manner any information or item thatisbject to this Protective Order to
person or entity except in strict compice with the provisions of this Order.

| further agree to submit to the jurisdon of the United States Distr
Court for the Central District of Califoraifor the purpose of enforcing the te
of this Protective Order, even if gdu enforcement proceedings occur i

termination of this action. | hdrg appoint [pri

or type full name] of [prin

type full address and tgdaone number] as my Califaa agent for service
process in connection with this actionamy proceedings related to enforceme
this Protective Order.

Date:

City and State where sworn andrsed:

jury
sued
ch

nd
nd

and

n

ANy

ict
rms
after
nt
[ or
of

nt of

Printed name:

Signature:
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