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8 UNITED STATESDISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11 RASHEEN ARTERBERRY, ; NO. CV 15-6530-K S
12 Petitioner, )

V. ) MEMORANDUM OPINION AND ORDER
13 ) DENYING PETITION
14 || JOE LIZARRAGA, Warden, )
)
15 Respondent. )
16 )
17
18 INTRODUCTION
19
20 On August 26, 2015, Petitioner, a Califia state prisoner proceedipgp se filed a
21 || Petition For Writ Of Habeas Qous By A Person In State €dy (“Petition”) pursuant to
22 || 28 U.S.C. § 2254. (Dkt. No. 1.) The #en purports to challenge a conviction and/qr
23 || sentence from Marct25, 1999, upon anolo contendereplea, arguing that Petitioner
24 || “illegally” was sentenced with two strikesnder California’s Three Strikes Law from &
25 || single case with one case number. (Petition &t)2 Petitioner seeks to withdraw his plea.
26 || (Petition at 5-6.)
27
28 On December 8, 2015, Respondent fielotion To Dismisg“Motion”) the Petition
1
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arguing that Petitioner is not “in custody,” thetiffen is untimely, and all of the claims arg
unexhausted for failure to presenfederal legal theory on wihiche claims are based to th
state courts. (Dkt. No. 16.) (Pecember 8, 2015, all partiesnsented to proceed before
United States Magistrate Judg€Dkt. Nos. 2, 15, 20.)On December 16, 2015, Petitione
filed a pleading which the Court has construed as an €ippoto the Motn. (Dkt. Nos.

23-24.) On December 21, 2015, Petitioner filed a Supplem@®mjadsition to the Motion.
(Dkt. No. 25.) On December 32015, Respondent filed a Rgpl(Dkt. No. 26.) The matter

IS now under submission the Court for decision.

PRIOR PROCEEDINGS

On March 25, 1999, in Los Angeles CourBuperior Court Case No. LA031708
Petitioner pleadedolo contendere to two counts of sec degree robbery (California Pene
Code (“Penal Code”) 8211).(Petition at 2; Lodg. No. &t 2-3 & Exs. 1-2 (Amended
Information and Minute Order fro probation and sentence hagj.) On May 4, 1999, the
trial court sentenced Petitioner to time serveddanty jail and a 3-yedaerm of probation.
Seelodg. No. 2, Ex. 2.

Petitioner did not directly appeal his corion. On DecembeB, 2014 — 15 years
after his conviction — Petitiondiled a petition in the Los Andges County Superior Court
challenging the legality of hisentence and requesting to wittnrhis plea. (Lodg. No. 1.)
On January 14, 2015, é¢hrespondent in those proceedirfged an informal response,
arguing that: (1) the petition was untimely; E3titioner had natlleged any basis for relief;
and (3) Petitioner may not colla#dly attack the validity ofa prior conviction used to
enhance a sentence since Petitidragt not alleged that he washa=d his right to counsel in
the prior proceedings(Lodg. No. 2 (citinginter alia, Custis v. United State511 U.S. 485
(1994).) On March 3, 2015, éhLos Angeles County Superi Court issued a reasone
decision denying relief. (Lodg. No. 3.)
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On March 27, 2015, Petition@resented the same clainmsa habeas petition filed
with the California Court of Appd. (Lodg. No. 4.) On Apir22, 2015, the California Court
of Appeal issued a reasoned decision denyingfrdireling that: (1) Petitioner was not in
actual or constructive custody in connectiothwthe 1999 conviatin; (2) the petition was
procedurally barred due to the 18ay delay in seeking relief (citing re Clark 5 Cal. 4th
750, 765-74, 797-800 (19933nd (3) Petitioner failed to malkwit a case for relief. (Lodg.
No. 5.)

On May 13, 2015, Petition@resented the same claimsarhabeas petition filed with
the California Supreme Court. (Lodg. No. 6Qn July 29, 2015, the California Suprem

Court denied relief without commeait citation to authority. SeelLodg. No. 7.)

On August 26, 2015, Petitioner filed the arst Petition presenting éhsame claims as

raised in his state petitions.

DISCUSSION?

l. The Court Lacks Subject Matter Jurisdiction to Consider the Petition

Subject matter jurisdiction over habeas patisi exists only whenat the time the

petition is filed, the petitioner i8n custody” under the conwilon challenged in the petition.
See Maleng v. Copld90 U.S. 488, 490-901989) (per curiam); 28 U.S.C. 88 2241(c

2254(a). A habeas petitioner does not renfaincustody” under a conviction once the

! Although the Petition purports to challenge his March 25, 1999 conviction and sentence in Los Angeles S

Court Case No. LA031708 (Petition at 2), Petitioner’s related state habeas petitions reference procdeeoms in
Arterberry,Los Angeles Superior Court Case No. VA116917, inctviPetitioner was sentenced as a third strike offend
after admitting that he suffered two prior strike convitsion Case No. LA031708. Petitioner has pending a fede|
habeas petition with this Court challenging his conviction and sentence from Case No. VA1XSHDocket in
Arterberry v. Lizarraga Case No. CV-15-1061-JFW(KShé “Related Case”). The Cdauakes judicial notice of the
record in the Related Cas&eeFed. R. Evid. 201Harris v. County of Orange582 F.3d 1126, 1131-32 (9th Cir. 2012
(court may take judicial notice of court records).
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sentence imposed for the cortien has “fully expired.” Maleng v. Cook490 U.S. at 492.
Once a sentence has expired, the collateralecuences of the underlying conviction arf
not themselves sufficient tender a petitioner “in custodyor federal habeas reliefd.; see

alsoManunga v. Superior Coudf California Orange County2015 WL 9459775, at *1 (9th

Cir. Dec. 24, 2015) (unpublistalecision discussing samsge generally Lackawanna Cty}

Dist. Attorney v. Cos$32 U.S. 394, 403-04 (2001) (“[axe a state conviction is no longe

open to direct or collateral attack in its own right becahsedefendant failed to pursue

those remedies while they were availablel{ecause the defendaditl so unsuccessfully),
the conviction may be regarded as conclusiwalid. If that convition is later used to
enhance a criminal sentendbe defendant generally may not challenge the enhan
sentence through a petition und® 2254 on the ground thdle prior conviction was

unconstitutionally obtained.{internal citation omitted).

As noted above, Petitioner was sentencelfap 4, 1999, to time served and a 3-ye:x
term of probation. (Lodg. N@&, Ex. 2.) Petitioner filed &hinstant Petition on August 26
2015. As disclosed during trial on Petitioner’s third strike (Los Angeles Superior Court
No. VA116917, for which Petitioner has filed alésal habeas petition in his Related Ca
(seeFootnote 1)), at some point Petitioner ateld his probation and ended up serving 9
and a half years in state prisorBeeRelated Case, Reporterlganscript at 3 (defense

counsel reporting same).

Assuming,arguendg that Petitioner violated his prdi@n on the last day of his term
and then served time in prisddetitioner’'s sentenosould have gpired no later than some
time on or around November 4, 2008 (nine amdlayears after it was imposed). It appeal
that Petitioner completed service of the sentdacéhe conviction chHéenged in the present
Petitionat least six yearbefore the date he filed theggent Petition. Thus, Petitioner wa
not “in custody” under the challenged conwctiat the time he filed the present Petitio

SeeMaleng v. Cook490 U.S. at 492. Accordinglizabeas jurisdiction is unavailable.
4
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[I.  ThePetitionisUntimely

The Petition is governed e Anti-Terrorism and Effective Death Penalty Act ¢
1996 (“AEDPA"), which establishes a one-yeaatgte of limitations for state prisoners f
file a federal habeas petition. 28 U.S.C. 84@)(1). The “wmtutory purpos” of the one-
year limitations period is to feourag[e] prompt filings in fedal court in order to protect
the federal system from being ¢ed to hear stale claimsCarey v. Saffold536 U.S. 214,
226 (2002).

The one-year limitations perioset forth in 28 U.S.C. 8244(d)(1) is subject to a
statutory tolling provision, whit suspends it for the time duog which a “properly-filed”

application for post-conviction or other collakreview is “pending” in state court. 2§

U.S.C. §8 2244(d)(2);Patterson v. Stewart251 F.3d 1243, 1247 (9th Cir. 2001).

Additionally, in certain “extraordinary circunasices” beyond a prisoner’s control, equitable

tolling may be available to toll the one-year limitations periSgeHolland v. Floridg 560
U.S. 631, 645, 649 (2010).

A. The Commencement Date

The Section 2244(d)(1) limitationgeriod is triggered and begins to run from the late
of:

(A) the date on which the underlying judgméecame final through either the

conclusion of direct review or thexpiration of the time for seeking such

review;

(B) the date on which any impedimentthe filing of a federal petition created

by unconstitutional stat&ction is removed;

(C) the date on which a newly recazgd and retroactively applicable

constitutional right was first recognized the United States Supreme Court; or
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(D) the date on which the factual predecanderlying a claim could have been

discovered through the exeseiof due diligence.

28 U.S.C. § 2244(d)(1)(A)-(D). The Supreme Court has debed these four possible
triggering dates for the accrual and commencéraka state prisoner’s one-year limitation

period as follows:

[Section] 2244(d)(1) providethat a “1-year period of limitation shall apply to

an application for a writ of habeas corpus.” The subsection then provides one
means of calculating the limitation with redao the “application” as a whole,

§ 2244(d)(1)(A) (date of fial judgment), but three others that require claim-
by-claim consideration, 8 2244(d)(B) (governmental interference); 8§
2244(d)(1)(C) (new rightmade retroactive); § 22(d)(1)(D) (new factual

predicate).

Pace v. DiGuglielmp544 U.S. 408416 n.6 (2005).

In most instances, a state prisoner’s litmitas period will be geerned by Section
2244(d)(1)(A). SeeDodd v. United State$45 U.S. 353, 357 (280 (discussing a parallel
limitations provision for 28 U.&. § 2255 motions and notingaththe provision establishes
the operative accrual date “[ijln most casesli. this case, Petitioms conviction became
final on July 3, 1999 — 60 daysdter Petitioner was sentencefee Cal. R. Ct. 8.308(a).
The statute of limitations would have commea®n July 4, 1999,nal would have expired

on July 3, 2000, absent a later commencement date.

Petitioner does not allege and the Courdcdins no basis for finding that an
unconstitutional state action impeded Petier from filing the Petition for a later

commencement date under SectkP44(d)(1)(B). Nor does E&oner allege or the Court
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find that Petitioner’'s claims arise from a cotgional right newly ecognized and made
retroactively applicable by éhSupreme Court for a latermmmencement date under Sectio
2244(d)(1)(CY:

Petitioner alleges that he dibt discover the factual predicate for his claims until

October 20, 2011, when he welsarged as a third strike caddie in Los Angeles Superiof
Court Case No. VA116917, and learned thatlegedly had two prior strike convictiong
from the 1999 case.SéeOpposition at 1.) The record suggestBpwever, that Petitioner
was on notice that he was bgicharged with two seriouslémies in his 1999 case for
purposes of the Three StrikeswLat the time he was arraighen the Amended Information
on April 5, 1999 — well before his contien in that case became finalSeeLodg. No. 2,

Ex. 1 (information));Cf. Hasan v. Galaza254 F.3d 1150, 1154 & 3.(9th Cir.2001) (the

limitations period begins to run pursuaot Section 2244(d)(1)(D) “when the prisone
knows (or through dueiltgence could discover) thimportant facts, novhen the prisoner

recognizes their legal significance.””) (@iton omitted). Throug reasonable diligence

Petitioner could have disuered the factual predicate forshéentencing claim before the

date on which his sentence became final.

2 To the extent Petitioner may argue tRabple v. Vargash9 Cal. 4th 635 (2014), decided on July 10, 201

i

q’l

created a newly recognized constitutional rigtee©Opposition at 2), he is not entitled to a later commencement date.

The Vargascase was &alifornia Supreme Court case and, in any eventndidfind as Petitioner claims that two prior|
convictions from a single act cartnoount as two strikes or must be tried separately to count as two strikes. “[
purposes of a Three Strikes sentence, ‘the fact that [the defendant’s] prior convictions weratadijldi a single
proceeding does not mean that they constitute one prior conviction; two strikes can arise from ondReaseg? v.
Castrq 365 F.3d 755, 758 n.3 (9th Cir. 2004) (quotitepple v. Superior Court (Arevalog)l Cal. App. 4th 908, 916
(1996)). InVargas the California Supreme Court considered “whether two prior convictions arising out of a singl
against a single victintan constitute two strikes under the Thredk& Law” and “conclude[d] they cannot.”ld( at
637) (emphasis added). Here, unlike/argas the March 25, 1999 convictions involved two robbery victims, not or

(Lodg. No. 2, Exs. 1-2)Vargasexpressly acknowledged that a sentencgtomay impose a third strike sentence under

circumstances where the defendant’s “two previous qualifyilogyeconvictions were for cries so closely connected in
their commission that they weréetdl in the same proceeding. . . becausdtiree Strikes law doetot require that prior

convictions, to qualify as strikes, be brought and tried separatelydrgds 59 Cal. 4th at 638 (citation omitted).)
Similarly, “where the offender’'s previous two crimes could not be separately punished at the same time the
adjudicated because they were commitladng the same course of conduct, we held such close factual and tem
connection did not prevent the trial cofndm later treating the two convictions as separate strikes when the acc

reoffended.” [d. (citations omitted).) Petitioner’s conviction onawobbery counts involving separate victims o

separate days does not run afouV/afgas.
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Assuming, arguendo, that Petitioner thought he wagdeading to only one strike
conviction in 1999 and did not learn that b@nviction could count asvo strikes until he
was charged in October 20011 (Lodg. No. 8)for a later commencement date undg
Section 2244(d)(1)(D) — which doest suggest the exercisediie diligence required for &
later commencement date -- the Petition would still be untimely. The statute of limita
would have commenced to run on October 21,12@nd absent tolling, would have expire
on October 20, 2012See28 U.S.C. 8§ 2244(d)(1)(Axee also Patterson v. Stewazb1
F.3d at 1245-47 (the limitationgeriod begins to run on the day after the triggering ev
under Fed. R. Civ. P. 6(a))Petitioner constructively filk his federal habeas petition of
August 13, 2015 (Petition at 11), more than twears after the expiration of the limitation

period. The Petition is time-barratdsent some basis for tolling.

B. Statutory TollingisNot Availableto Render the Petition Timely

Section 2244(d)(2) suspends the limitatipesiod not only for the time during which
a “properly-filed” applicatiorfor post-conviction relief is “peting” in state court but also,
in appropriate circumstances, “during the imés between the daliof a petition by one
court and the filing of a neetition at the next level, there is not undue deldyBiggs v.
Terhune 339 F.3d 1045, 4% (9th Cir. 2003)see alsaCarey v.Saffold 536 U.S. at 218-27
(holding that, for purposes of California’s riginal” habeas peton system, “pending”
covers the time between the denial of a metitn a lower court and the filing, “within &
reasonable time,” of a “further original stahabeas petition in a higher court”). Her¢
however, the limitations perioekpired more than two yeabgfore Petitioner constructively
filed his first state habeas petition raising ttlaims herein (Lodg. No. 1 at 6 (signed g
November 24, 2014)), and, caagiently, Petitioner is not entitlé¢o statutory tolling based
on the filing and pendency of aoy his state habeas petitionSeeFerguson v. Palmateger
321 F.3d 820, 823 (9th Cir(f'section 2244(d) does not ieit the reinitiation of the
limitations period that has endedftae the state petition was filed'gert. denied 540 U.S.
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924 (2003);see alsd_arsen v. Soto742 F.3d 1083, 1088 (9thir. 2013) (finding that the
petition was facially untimely, because the petiér did not file his state petition until afte

the limitations period expired).

C. Equitable TollingisNot Availableto Render the Petition Timely

The one-year limitations period establidhby Section 2244(d)(1) may also b
equitably tolled in appropriate circumstanceblolland v. Floridg 560 U.S. at 645-49.
However, application of the equitable tolling dow is the exceptiorather than the norm.
See, e.g.Waldron-Ramsey v. Pacholke56 F.3d 10081011 (9th Cir.) (baracterizing the
Ninth Circuit's “application of the ddane” as “sparing” and a “rarity”)¢ert. denieg 558
U.S. 897 (2009)Miles v. Prunty 187 F.3d 1104, 1107 (9thrCL999) (“equitable tolling is
unavailable in most cases”). A petitioner degkapplication of the doctrine bears th
burden of showing that should apply to him. Pace v. DiGuglielmp544 U.S. at 418.
Specifically, a habeas petitioner may receiveitagle tolling only if he“*shows ‘(1) that he
has been pursuing his rightgigently, and (2) thasome extraordinary circumstance stog

in his way’ and prevented timely filing.Holland, 560 U.S. at 645 (citation omitted).

Petitioner has not suggested, and the recoed dot indicate, that some extraordina
circumstance prevented timely filing. See generallyOpposition and Supplementa
Opposition. Accordingly, he is not entitled equitable tolling, and the Petition remain
untimely.
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CONCLUSION

For the foregoing reason$T IS ORDERED that: (L Respondent’'s Motion To
Dismiss is GRANTED; (2) thé&etition is dismissed for lacdf subject matter jurisdiction

and as untimely; and (3) Judgment shall lerexd dismissing this action with prejudice.

7’{% A-%mm_

“ KAREN L. STEVENSON
UNITED STATESMAGISTRATE JUDGE

DATED: January 11, 2016
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