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ration v. Patchwerx Labs, Inc. et al

PURETEK CORPORATION,
a California Corporation,

Plaintiff,
V.
PATCHWERX LABS, INC. a Delaware

GULF COAST PHARMACEUTICALS
PLUS, LLC, a Mississippi Limited
Liability Company, SAFE CHAIN
SOLUTIONS, LLC, a Maryland Limited
Liability Company, and MAXIMED, A
New York Corporation,

Defendants.

corporation, PAUL SMITH, an individual,

Doc. 1

NOTE: CHANGES MADE BY THE COURT

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CASE NO. 2:15-cv-07044 DMG (JPR)
REVISED PROTECTIVE ORDER

1. PURPOSE AND LIMITS OF THIS ORDER

1

Discovery in this action is likely to inlwe confidential, proprietary, or private
information requiring special protectiorofn public disclosure and from use for any
purpose other than this litigation. Thus, the Court enters this Protective Order. Thi

Order does not confer blankatotections on all disclosures responses to discovery,
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and the protection it gives from public disslwe and use extends only to the specific
material entitled to confiderati treatment under the applidalblegal principles. This
Order does not automatically authorize fiieg under seal ofnaterial designated
under this Order. Instead, the parties must dpnvggh L.R. 79-5.1 if they seek to file
anything under seal. This Ord#oes not govern the usetaal of material designated
under this Order.

As used in this Order, “CONFIDENAL” information and materials shall

include all information and materials thatveanot been made public, the disclosure of

which the disclosing party contends cooédise harm to its business operations or
provide improper advantage to others. “Gdehtial” information and materials shall
include, but shall not be limited to informarti that concerns orleges to (1) sales,
marketing, manufacturing, eesearch and development) {thancial performance; (3)
manufacturing or other costs of doing besis; (4) licenses or other confidential
agreements; and/or (5) technical details of products or methods of doing business
and/or marketing;

As used in this Order, “HIGHY. CONFIDENTIAL — ATTORNEY EYES
ONLY” information and materials shall includeade secrets withithe meaning of the
Uniform Trade Secrets Act and all inforn@tiand materials that the disclosing party
has reasonable grounds to besievould, if known to any officer, director, employee,
or agent of a receiving party, or to the public, lead to a significant harm or injury to
reputation and/or businesstbk disclosing party or pvide improper advantage to
others.

2. DESIGNATING PROTECTED MATERIAL

2.1 Over-Designation Prohibited Any party or non-party who designates

information or items for protection dar this Order as “CONFIDENTIAL,”
“HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY” (a“designator”) must

only designate specific material that quasfiender the appropriate standards. To the

extent practicable, only those part-dotuments, items, or oral or written
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communications that require protectionlsba designated. Designations with a
higher confidentiality level when a lowewlkd would suffice are prohibited. Mass,
indiscriminate, or routinized designatioa® prohibited. Unjustified designations
expose the designator to sanctions, inclgdhe Court’s striking all confidentiality
designations made by that designator sieation under this Order is allowed only if
the designation is necessary to protect nadtthat, if disclosed to persons not
authorized to view it, would cause competitive or other recognized harm. Material
may not be designated ifhas been made public, ordésignation is otherwise
unnecessary to protect a secrecy interest. If a designator learns that information g
items that it designated for protection do qoalify for protection at all or do not
qualify for the level of pradction initially asserted, thaesignator must promptly
notify all parties that it is witdrawing the mistaken designation.

2.2 Manner and Timing of Designations Designation under this Order
requires the designator to affix thepdicable legend (“CONFIDENTIAL,” or
“HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY”) toeach page or item that
contains protected material. For testimgmnyen in deposition or other proceeding, th
designator shall specify all protectedttmony and the levelf protection being
asserted. It may make that designatdanng the deposition ggroceeding, or may
invoke, on the record or by written noticeaibparties on or before the next business
day, a right to have up to 21 days frdme deposition or proceeding to make its
designation.

Parties shall give advance notice if theegpect a deposition or other proceeding
to include designated material so that tHeeoparties can ensure that only authorizeg
individuals are present at those proceedingsnduch material is disclosed or used.
The use of a document as an exhibit deposition shall not in any way affect its
designation. Transcripts containing desigdanaterial shall hee a legend on the title
page noting the presence osamated material, and the tif)/@age shall be followed by

a list of all pages (including line numbersagpropriate) that ve@ been designated,
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and the level of protection being assertdthe designator shall inform the court
reporter of these requirement&ny transcript that is preped before the expiration of
the 21-day period for designation shall be ®daturing that period as if it had been
designated HIGHLY CORIDENTIAL — ATTORNEY EYES ONLY unless
otherwise agreed. After the expirationtioé 21-day period, the transcript shall be
treated only as actually designated.

2.2.1 Any outside counsel-of-recordatireceives documents or materials
produced by a non-party in response talapeena (“Subpoenaddaterial”) shall,
within two (2) court days of receiving Subpaed Material, proviel notice to all other
outside counsel-of-record of such receiphy outside counsel-of-record may, within
two (2) court days of receiving such roatiof Subpoenaed Material, request delivery
of the Subpoenaed Materialhich delivery must be nda within two (2) business
days thereafter, with the requesting partyipg the reasonable cost of such delivery.
If no outside counsel-of-record requests deiwof the Subpoenaed Material within
two (2) business days after receiving suaolice of the Subpoenaed Material, the
Subpoenaed Material shadiceive no designation undergiOrder. If, however, any
outside counsel-of-record requests deliv@rthe Subpoenaed Material, the outside
counsel-of-record may designate the SubpedrViaterial in acadance with this
Order (“the Subpoenaed Documi&€uarantine”) within five (5) court days after
receiving the Subpoenaed Material. At all times between a non-party’s production
Subpoenaed Material and expiration of $vdpoenaed Document @antine, if any,
the Subpoenaed Material shall be afforttelhighest level of protection under this
Order and thus shall be deemedGHLY CONFIDENTIAL-ATTORNEY EYES
ONLY.” After the expiratiorof the five-day period, thBubpoenaed Material shall be
treated only as actually designated; anytipos not designated undehis order shall

not be protected by it.

2.3 Inadvertent Failures to Designate An inadvertent failure to designate

does not, standing alone, waive protection umlgierOrder. Upon timely assertion or
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correction of a designation, all recipientsshmake reasonable efforts to ensure that
the material is treated earding to this Order.
3.  CHALLENGING CONFIDENTI ALITY DESIGNATIONS

All challenges to confidentiality degaations shall proceed under L.R. 37-1
through L.R. 37-4.
4. ACCESS TO DESIGNATED MATERIAL

4.1 Basic Principles A receiving party may usgesignated material only for

this litigation. Designated material may dhsclosed only to the categories of persons

and under the conditions deied in this Order.

4.2 Disclosure of CONFIDENTIAL Material . Unless otherwise ordered by
the Court or permitted in writing by the dgsator, a receiving pgy may disclose any
material designated CONFIDENTIAL only to:

4.2.1 The receiving party’s outside counsélrecord in this action and
employees of outside counsel of recoravttom disclosure is reasonably necessary;

4.2.2 The officers, directors, and employees of the receiving party to
whom disclosure is reasonably necessamg, who have signed the Agreement to Be
Bound (Exhibit A);

4.2.3 Experts retained by the receiving{yé outside counsel of record
to whom disclosure is reasonably necessang who have signed the Agreement to B
Bound (Exhibit A);

4.2.4 The Court and its personnel;

4.2.5 Outside court reporters and the@ft professional jury or trial
consultants, and pre$sional vendors to whom disclosus reasonably necessary, ang
who have signed the Agreemt to Be Bound (Exhibit A);

4.2.6 During their depositions, witnesses in the action to whom
disclosure is reasonably necessarywahd have signed th&greement to Be Bound
(Exhibit A); and
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4.2.7 The author or recipient of a docent containing the material, or a
custodian or other person who othemsvmssessed or knew the information.
4.3 Disclosure of HIGHLY CONFIDENTIAL — ATTORNEY EYES
ONLY Material . Unless permitted in writing by éhdesignator, a receiving party may
disclose material designated HIGHIGONFIDENTIAL — ATTORNEY EYES
ONLY without further approval only to:

4.3.1 The receiving party’s outside counsélrecord in this action and

employees of outside counsel of recoravtiom it is reasonably necessary to disclose

the information;

4.3.2 The Court and its personnel;

4.3.3 Outside court reporters and the@ft professional jury or trial
consultants, and pre$sional vendors to whom disclosus reasonably necessary, ang
who have signed the Agreentéa Be Bound (Exhibit A); and

4.3.4 The author or recipient of a docent containing the material, or a
custodian or other person who othemsvmssessed or knew the information.

4.4  Procedures for Approving or Objecting to Disclosure of HIGHLY
CONFIDENTIAL — ATTORNEY EYES ONLY . Unless agreed to in writing by the
designator:

4.4.1 A party seeking to disclose to in-house counsel or the employee
officers of the receiving party (“proposegtcipient”) any mateal designated HIGHLY
CONFIDENTIAL — ATTORNEYEYES ONLY must first mike a written request to
the designator providing the full name of greposed recipient, the city and state of
his or her residence, and the recipient’s current and reasonably foreseeable future
primary job duties and responsibilities irffatient detail to determine present or
potential involvement in any aapetitive decision-making.

4.4.2 A party seeking to disclose to an expert retained by outside coun
of record any information or itethat has been designated HIGHLY
CONFIDENTIAL — ATTORNEYEYES ONLY must first mike a written request to
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the designator that (1) identifies the gerieategories of HIGHLY CONFIDENTIAL

— ATTORNEY EYES ONLY information thahe receiving party seeks permission to
disclose to the expert, (2) sets forth the maine of the expert and the city and state (
his or her primary residence, (3) attachepy of the expert’s current resume, (4)
identifies the expert’'s current employer(®) identifies each person or entity from
whom the expert has receivedmpensation or funding for woin his or her areas of
expertise (including in connection withigjaition) in the past two years, and (6)
identifies (by name and numbef the case, filing dat@nd location of court) any
litigation where the expert Baffered expert testimonycluding by declaration,
report, or testimony at deposition or trial tire past two yeardf the expert believes
any of this information at (4) - (6) is s&lof to a confidentialitpbligation to a third
party, then the expert should provide whatemformation the expert believes can be
disclosed without violatingny confidentiality agreements, and the party seeking to
disclose the information to the expert shodlavailable to meet and confer with the
designator regarding any such confidentiality obligations.

4.4.3 A party that makes a request grdvides the information specified
in paragraphs 4.4.1 or 424may disclose the designatedterial to the identified
recipient unless, within seven days of delivering the request, the party receives a
written objection from the designator providing detailed grounds for the objection.

4.4.4 All challenges to objectionsdm the designator shall proceed
under L.R. 37-1 through L.R. 37-4.

5. PROTECTED MATERIAL SU BPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

5.1 Subpoenas and Court Orders This Order in no way excuses non-

compliance with a lawful subpoa or court order. The puwse of the duties described
in this section is to alert the interested parties to the existence of this Order and to
the designator an opportunity to protect its confidentiality interests in the court whe

the subpoena or order issued.
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5.2 Notification Requirement. If a party is served with a subpoena or a
court order issued in other litigation tleaimpels disclosure of any information or
items designated in this action as CONENTIAL or HIGHLY CONFIDENTIAL —
ATTORNEY EYES ONLY must:

5.2.1 Promptly notify the designator in writing. Such notification shall
include a copy of the subpna or court order;

5.2.2 Promptly notify in writing the pdy who caused the subpoena or
order to issue in the other litigation thatremor all of the mirial covered by the
subpoena or order is subject to this Ordguch notification shall include a copy of
this Order; and

5.2.3 Cooperate with all reasonable pealures sought by the designator
whose material may be affected.

5.3 Wait For Resolution of Protective Order. If the designator timely seeks

a protective order, the party served vilte subpoena or court order shall not produce

any information designated in trastion as CONFIDENTIAL or HIGHLY
CONFIDENTIAL — ATTORNEYEYES ONLY before a dermination by the court
where the subpoena or order issued, ssthe party has obtained the designator’s
permission. The designator shall bearlibeden and expense of seeking protection ¢
its confidential material in that court.

6. UNAUTHORIZED DISCLOSURE OF DESIGNATED MATERIAL

If a receiving party learns that, by inadesce or otherwise, it has disclosed

designated material to anyrpen or in any circumstance not authorized under this
Order, it must immediately (1) notify writing the designator of the unauthorized
disclosures, (2) use its best efforts to retrieve all unauthorized copies of the desigr]
material, (3) inform the person or persaasvhom unauthorized disclosures were
made of all the terms of this Order, and (g% reasonable efforts to have such perso
or persons execute the Agment to Be Bound (Exhibit A).
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1. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a producing party gives noticatltertain inadvertently produced
material is subject to a chaiof privilege or other protéion, the obligations of the
receiving parties are those set forth in FatlRule of Civil Procedure 26(b)(5)(B). If
a receiving party learns that it has receifredn a disclosing party a document or thing
that appears on its face to contain privikkgeaterial that has been inadvertently
disclosed, the receiving party shall imafregely notify the disclosing party of the
identity of the material that gpars on its face to be prieded. This provision is not
intended to modify whatever procedure mayebtablished in an e-discovery order tha
provides for production without prior privie review pursuant to Federal Rule of
Evidence 502(d) and (e).

8. FILING UNDER SEAL

Without written permission from the desigoaor a Court order, a party may

not file in the public record in this acti@my designated materialA party seeking to
file under seal any designatedteraal must comply with IR. 79-5.1. Filings may be
made under seal only pursuant to a courtoadéhorizing the sealing of the specific
material at issue. The fact that a doemtrhas been designataader this Order is
insufficient to justify filing under seallnstead, parties must explain the basis for
confidentiality of each document sought to be filed under $&at¢ause a party other
than the designator will often be seeking to file designated material, cooperation
between the parties in preparing, andaducing the numbend extent of, requests
for under seal filing is essential. If@ceiving party’srequest to file designated
material under seal pursuant to L.R. 7945.dlenied by the Court, then the receiving
party may file the materialn the public recordunless (1}he designatoseeks
reconsideration within four days of theng, or (2) as otherwise instructed by the
Court.

9. FINAL DISPOSITION
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Within 60 days after the final disposition this action, each party shall return
all designated material todhdesignator or destroy suctaterial, including all copies,
abstracts, compilations, summaries, anda@hgr format reproducing or capturing any
designated material. The receiving parmyst submit a written certification to the
designator by the 60-day deadline that (1) identifies (by category, where approprig
all the designated materialaihwas returned or destraijeand (2) affirms that the
receiving party has not retained any copasstracts, compilations, summaries, or an
other format reproducing or capturing anytled designated material. This provision
shall not prevent counsel from retainingachival copy of all pleadings, motion
papers, trial, deposition, and hearing traipss, legal memorara] correspondence,
deposition and trial exhibits, expert reports, attorney work product, and consultant
expert work product, even if such magdsicontain designatedaterial. Any such

archival copies remain subject to this Order.

IT IS SO ORDERED.

DATED: Septembefi2,2016 . Bosedilot?.

Hon.JeanP.Rosenbluth
UnitedStatedMagistrateJudge
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EXHIBIT A
AGREEMENT TO BE BOUND

l, Ipri or type full
name], of [print or type full addres

declare under penalty of perjury that | haead in its entirety and understand th
Protective Order that was issued by the Uhi&tates District Court for the Centra
District of California on [date] in the cases Biretek Corp. v.

Patchwerx Labs, Inc. et al.., Case No. 2:15-cv-07044 DMGRR). | agree to comply

with and to be bound by alhe terms of this ProtecevOrder, and | understand an(

acknowledge that failure to ssomply could expose me g&anctions and punishment
for contempt. | solemnly promise thatwill not disclosein any manner any
information or item that is subject to thixotective Order to any person or entit
except in strict compliance with this Order.

| further agree to submit to the jurisdiatiof the United States District Court for
the Central District of California for the purgosf enforcing this Order, even if such
enforcement proceedings occur after teation of this action. | hereby appoint

[print or type full name] of

[print or type full addresand telephone numbeas my California agent for service of
process in connection with thegtion or any proceedings ridd to enforcement of this
Order.

Date:

City and State where sworn and signed:

Printed name;

Signature:
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