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Doc. 88
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
PURETEK CORPORATION, CASE NO. 2:15-cv-07044 DMG (JPR)

a California Corporation,

. ORDER
Plaintiff,

V.

PATCHWERX LABS, INC. a Delaware
corporation, PAUL SMITH, an
individual, GULF COAST
PHARMACEUTICALS PLUS, LLC, a
Mississippi Limited Liability Company,
SAFE CHAIN SOLUTIONS, LLC, a
Maryland Limited Liability Company,
and MAXIMED, A New York
Corporation,

Defendants.

1. PURPOSE AND LIMITS OF THIS ORDER

Discovery in this action is likely tonvolve confidential, proprietary, g

private information requiring special giection from public diclosure and from

STIPULATED PROTECTIVE

-

use for any purpose other than this litigatidhus, the Court enters this Protect|ve

Order. This Order does not conferatket protections on all disclosures |or

-1- PROTECTIVE ORDER 15-07044

Dockets.Justia.com


https://dockets.justia.com/docket/california/cacdce/2:2015cv07044/627519/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2015cv07044/627519/88/
https://dockets.justia.com/

© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

responses to discovery, and the protecit gives from publidisclosure and us
extends only to the specific materialtidad to confidential treatment under t
applicable legal principles. This Ordaoes not automatically authorize the fili
under seal of material designated undes t@rder. Instead, the parties mi
comply with L.R. 79-5.1 ithey seek to file anythingnder seal. This Order dox
not govern the use at trial of teaial designated under this Order.

As used in this Order, “CONFIDENAL” information and materials sha
include all information and materials theve not been made public, the disclos
of which the disclosing party contendsuthb cause harm to its business operati
or provide improper advantage to othéfSonfidential” information and materialy
shall include, but shall not be limited tdonmation that concerns or relates to
sales, marketing, manufacturing, orsearch and development; (2) financ
performance; (3) manufacturing or otherstoof doing business; (4) licenses
other confidential agreements; and/or gghnical details of products or methodsg
doing business and/or marketing;

As used in this Order, “HIGHYL. CONFIDENTIAL — ATTORNEY EYES

ONLY” information and materials shall inale trade secrets within the meaning

ure
oNS
5
(1)
ial

or

of

of

the Uniform Trade Secrets Act and all inf@tion and materials that the disclosing

party has reasonable groundsbilieve would, if known to any officer, directg
employee, or agent of a receiving partytmithe public, lead to a significant hai
or injury to the reputation and/or business of the disclosing party or pr
improper advantage to others.
2. DESIGNATING PROTECTED MATERIAL

2.1 Over-Designation Prohibited  Any party or non-party whg

designates information or items rfoprotection under this Order :
“CONFIDENTIAL,” “HIGHLY CONFIDEN TIAL — ATTORNEY EYES ONLY”
(a “designator”’) must only designateesgic material that qualifies under tt

appropriate standards. To the extprdcticable, only those parts of documel
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items, or oral or written gamunications that require peation shall be designate
Designations with a higher confidentialigvel when a lower level would suffig
are prohibited. Mass, indiscriminate, aoutinized designations are prohibitg
Unjustified designations expose the design&o sanctions, including the Court
striking all confidentiality designations mi@ by that designatorDesignation unde

this Order is allowed only if the designati@necessary to protect material that

disclosed to persons not authorizedview it, would cause competitive or other

recognized harm. Material manot be designated if it hdieen made public, or
designation is otherwise unnecessary toqmioa secrecy interest. If a designg
learns that information or items thiatdesignated for protection do not qualify f
protection at all or do not qualify for thevel of protection initially asserted, th
designator must promptly notify all pasighat it is withdrawing the mistake
designation.
2.2 Manner and Timing of Designations Designation under this Ord¢
requires the designator to affix thepéipable legend (“ONFIDENTIAL,” or
“HIGHLY CONFIDENTIAL — ATTORNEY EYESONLY?") to each page or iten
that contains protected material. rF@stimony given in deposition or oth
proceeding, the designator shall speatfy protected testimony and the level
protection being assertedt may make that desighan during the deposition g
proceeding, or may invoke, on the recardby written notice to all parties on |
before the next business day, a righh&we up to 21 days from the deposition

proceeding to make its designation.

o o 9

(7))

, if

=N

tor
or
at

n

1%
—

—

er

of

-

or

Parties shall give advance notice tliey expect a deposition or otI]er

proceeding to include designated materiatisat the other parties can ensure
only authorized individuals are presentladse proceedings when such materis
disclosed or used. The use of a docunasnan exhibit at a deposition shall not
any way affect its designatio Transcripts containindesignated material she

have a legend on the title pageting the presence of dgeated material, and th
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title page shall be followk by a list of all pages ricluding line numbers a
appropriate) that have bedesignated, and tHevel of protection being asserte
The designator shall inform the court reporter of these requirements. Any tra
that is prepared before the expirationtlod 21-day period fodesignation shall by
treated during that period as if it hbeen designated HIGHLY CONFIDENTIAL
ATTORNEY EYES ONLY unless otherwisagreed. After the expiration of th
21-day period, the transcript shall toeated only as actually designated.
2.3 Inadvertent Failures to Designate An inadvertent failure tq
designate does not, standi@gne, waive protection under this Order. Upon tim
assertion or correction of a designatiolhyecipients must nmee reasonable effort
to ensure that the materialtreated according to this Order.
3. CHALLENGING CONFIDENTI ALITY DESIGNATIONS
All challenges to confidentiality degations shall proceed under L.R. 3
through L.R. 37-4.
4. ACCESS TO DESIGNATED MATERIAL

4.1 Basic Principles A receiving party may use designated material (

for this litigation. Design@d material may be disclas@nly to the categories ¢
persons and under the conditions described in this Order.

4.2 Disclosure of CONFIDENTIAL Material . Unless otherwise ordersg
by the Court or permitted in writing bthe designator, a ceiving party may
disclose any material dggiated CONFIDENTIAL only to:

4.2.1 The receiving party’s outside cowhsof recordin this action
and employees of outside counsel of rdcto whom disclosure is reasonakl
necessary;

4.2.2 The officers, directors, and enogkes of the receiving party
whom disclosure is reasonably necessand who have sigdethe Agreement t(
Be Bound (Exhibit A);

-4 - PROTECTIVE ORDER 15-07044
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4.2.3 Experts retained by the receig party’s outside counsel ¢
record to whom disclosure is reasblyanecessary, and who have signed
Agreement to Be Bound (Exhibit A);

4.2.4 The Court and its personnel;

4.2.5 Outside court reporters and theiaf§t professional jury or trial

consultants, and professioneendors to whom disclosure is reasonably neces!
and who have signed the Agreemb to Be Bound (Exhibit A);

4.2.6 During their depositions, witnesses in the action to wk
disclosure is reasonably necessary anw have signed the Agreement to
Bound (Exhibit A); and

4.2.7 The author or recipient of a dament containing the material,
a custodian or other person who othiserypossessed or knew the information.

4.3 Disclosure of HIGHLY CONFID ENTIAL — ATTORNEY EYES

ONLY Material . Unless permitted in writing by éhdesignator, a receiving par
may disclose material designatétiGHLY CONFIDENTIAL — ATTORNEY
EYES ONLY without further approval only to:

4.3.1 The receiving party’s outside cowhsof recordin this action
and employees of outside counsel of record to whom it is reasonably neceg
disclose the information;

4.3.2 The Court and its personnel;

4.3.3 Outside court reporters and theiaf§t professional jury or trial

consultants, and professioneendors to whom disclosure is reasonably neces!
and who have signed the AgreemenBe Bound (Exhibit A); and
4.3.4 The author or recipient of a dament containing the material,
a custodian or other person who othiserpossessed or knew the information.
4.4  Procedures for Approving or Objecting to Disclosure of HIGHLY
CONFIDENTIAL — ATTORNEY EYES ONLY . Unless agreed to in writing b

the designator:
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4.4.1 A party seeking to disclose to in-house counsel or the empilc
or officers of the receiving party (“proped recipient”) anymaterial designate
HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY must first make 4
written request to the designator providing tall name of the proposed recipie
the city and state of his tver residence, and the neieint's current and reasonal
foreseeable future primary job duties amdponsibilities in sufficient detail t
determine present or potential involvemanany competitive decision-making.

4.4.2 A party seeking to disclose to an expert retained by ou

counsel of record any information aem that has been designated HIGH

CONFIDENTIAL — ATTORNEY EYES ONLY must firs make a written reques

to the designator that (1) identdiethe general categories of HIGHL
CONFIDENTIAL — ATTORNEY EYES ONLY information that the receivin
party seeks permission to disclose to tkpeet, (2) sets forth the full name of tl
expert and the city and state of his or pemary residence, j3attaches a copy ¢
the expert's current resumé4) identifies the expert’'surrent employer(s), (5
identifies each person or entity from whaome expert has recesd compensation g
funding for work in his or her areas ekpertise (including in connection wil

litigation) in the past twoears, and (6) identifies (by name and number of the (

filing date, and location ofaurt) any litigation where thexpert has offered expejrt

testimony, including by declaration, report,testimony at deposition or trial, in th

yees

N

r
h

Case,

e

past two years. If the expdselieves any of this information at (4) - (6) is subject

to a confidentiality obligation to a thirgarty, then the expert should provi
whatever information the expert believean be disclosed without violating a
confidentiality agreementsnd the party seeking to disclose the information to
expert shall be available taeet and confer with thdesignator regarding any su
confidentiality obligations.

4.4.3 A party that makes a request and provides the inform:

specified in paragraphs 4.4.1 or 4.4.2ynalsclose the desigted material to the

-6 - PROTECTIVE ORDER 15-07044
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identified recipient unless, within sevelays of delivering the request, the party

receives a written objection from the designgroviding detailed grounds for th

objection.

4.4.4 All challenges to objections from the designator shall pro¢

under L.R. 37-1 through L.R. 37-4.
5. PROTECTED MATERIAL SU BPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

5.1 Subpoenas and Court Orders This Order in no way excuses ng

e

eed

n-

compliance with a lawful subpoena oouct order. The purpose of the duties

described in this section is to alert théenmested parties to the existence of t
Order and to give the designator apportunity to protect its confidentialit
interests in the court whereetlsubpoena or order issued.

5.2 Notification Requirement. If a party is served with a subpoena g
court order issued in other litigation thaimpels disclosure of any information
items designated in this action as IRIDENTIAL or HIGHLY CONFIDENTIAL
— ATTORNEY EYES ONLY it must:

his
y

ra

or

5.2.1 Promptly notify the designator in writing. Such notification

shall include a copy of theubpoena or court order;

5.2.2 Promptly notify in writing the party who caused the subpoen

order to issue in the other litigation thatrs® or all of the mizrial covered by thé

subpoena or order is subject to this Ord8uch notification shall include a copy
this Order; and

5.2.3 Cooperate with all reasonable procedures sought by
designator whose material may be affected.

5.3 Wait For Resolution of Protective Order. If the designator timely
seeks a protective order, the party semvet the subpoena aourt order shall no
produce any information designatedhis action as CONFIDENTIAL or HIGHLY
CONFIDENTIAL — ATTORNEY EYES ONLY before a determation by the
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court where the subpoena or order &fuunless the party has obtained
designator’'s permission or a court so esdeThe designator shall bear the burg
and expense of seeking protection otsfidential material in that court.
6. UNAUTHORIZED DISCLOSURE OF DESIGNATED MATERIAL

If a receiving party learns that, by inadence or otherwise, it has disclos

designated material to aperson or in any circumste@ not authorized under th
Order, it must immediately (1) notify mriting the designator of the unauthoriz
disclosures, (2) use its besfforts to retrieve allunauthorized copies of th
designated material, (3) inform the pmrsor persons to whom unauthoriz
disclosures were made df the terms of this Ordegnd (4) use reasonable effo
to have such person or persons exetiué Agreement to Be Bound (Exhibit A).
1. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a producing party gives notice that certain inadvertently proc

material is subject to a claim of privilege other protection, the obligations of t

receiving parties are those set forth in FatRule of Civil Procedure 26(b)(5)(B).

If a receiving party learns that it has re@sl from a disclosing party a document
thing that appears on its face to @ont privileged mateal that has bee
inadvertently disclosed, theceiving party shall immedalely notify the disclosing
party of the identity of the material thappears on its face to be privileged. T
provision is not intended to modify whaprocedure may be established in ai
discovery order that providdor production without prigprivilege review pursuan
to Federal Rule of Hagence 502(d) and (e).

8.  FILING UNDER SEAL

Without written permission from the desigoror a Court order, a party ma

not file in the public record in this acti any designated mataki A party seeking
to file under seal any degiated material must complyith L.R. 79-5.1. Filings

may be made under seal only pursuant towtarder authorizing the sealing of t
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specific material at issueThe fact that a document$been designated under tl
Order is insufficient to justify filing undeseal. Instead, parties must explain
basis for confidentiality of each document sought to be filetbuseal. Because
party other than the designator will oftee seeking to filedesignated materia
cooperation between the pasti@ preparing, and in reducing the number and e
of, requests for under sedlirfg is essential. If aeceiving party’srequest to file
designated material under seal pursuaht.® 79-5.1 is denied by the Court, th

the receiving partymay file the material in the public recordinless (1)the

designatorseeks reconsideration within four dayfsthe denial, or (2) as otherwis

instructed by the Court.
9. EINAL DISPOSITION
Within 60 days after the final dispadsih of this action, each party sh:

return all designated materied the designator or desyr such material, including
all copies, abstracts, coftgitions, summaries, and anyhet format reproducing o
capturing any designated teaal.
certification to the designator by the @8y deadline that (1) identifies (k
category, where appropriate) all the desited material thatvas returned o
destroyed, and (2) affirms that the regsg party has not tained any copies
abstracts, compilations, suranes, or any other formaeproducing or capturin
any of the designated matdti This provision shall not prevent counsel fr

retaining an archival copy of all pleadsy motion papers, iéd, deposition, andg

IS
the

(tent

en

=

The receiving party must submit a written

y

s

hearing transcripts, legal memorandarespondence, deposition and trial exhibijts,

expert reports, attorney wogkoduct, and con#tant and expert wii product, ever

if such materials contain designated materi Any such archival copies remali

subject to this Order.

/ / /
/ / /
/ / /

PROTECTIVE ORDER 15-07044
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IT IS SO STIPULATED this 6th day of July, 2016.

MOHAJERIAN APC

By: /¢ (physically signed separately)

Al Mohajerian
Attorney for Plaintiff Puretek Corp.

GALLAGHER & KENNEDY, P.A.

By: /s/ Kenneth M. Motolenich-Salas
Kenneth M. Motolenich-Salas
Attorney for Defendants Patchwer x
Labs, Inc. and Paul Smith

CRONE HAWXHURST LLP

By: /s/Daryl Crone with permission
Daryl M. Crone
Attorney for Defendant Safe Chain
Solutions, LLC

GORDON REES LLP

By: /s/ Douglas Van Blarcom with
permission
Douglas Van Blarcom
Attorney for Defendant Gulf Coast
Pharmaceuticals Plus, LLC

Local Rule 5-4.3.4(a)(2)(i) Certification

| attest that Al Mohajerian, Darg@rone, and Douglas Van Blarcome gave

me their permission to affix their elesnic signatures to this document and

electronically file it.

/sl Kenneth M. Motolenich-Salas
Kenneth M. Motolenich-Salas

-10 -
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IT IS SO ORDERED.
DATED: July 18, 2016

fuﬂw«%

-11 -

Hon.JeanP.Rosenbluth
UnitedStatedMagistrateJudge
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EXHIBIT A

AGREEMENT TO BE BOUND

l, Iprior type full
name], of rijg or type full

address], declare under p#waof perjury that | have read in its entirety a
understand the Protective Order that wasadduy the United States District Col
for the Central District of California on [dmie¢he cases 0
Puretek Corp. v. Patchwerx Labs, Inc. et al.., Case No. 2:15-cv-07044 DMG (JPH

| agree to comply wih and to be bound by all the tesrof this Protective Order

and | understand and acknowledtpat failure to so comply could expose me
sanctions and punishment for contempt. lésmly promise that | will not disclos
in any manner any information or item thasighject to this Protective Order to a
person or entity except in stricompliance with this Order.

| further agree to submit to the jurisdiction of the United States District (

for the Central District of Qéornia for the purpose of enfoing this Order, even if

such enforcement proceedings occur afegmination of this action. | herel

appoint rifpp or type full

name] of

hd

Irt

=R

).

to

e

ny

Court

y

[print or type full address and telephone ttn@m) as my California agent for servi
of process in connection with this actionany proceedings leged to enforcemern
of this Order.
Date:

City and State where sworn and signed:

Printed name:

Signature:

-12 - PROTECTIVE ORDER 15-07044
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PROOF OF SERVICE

| am over the age of eighteen years and not a party to this action. My
business address is GALLAGHER & KENEDY, P.A., 2575 ECamelback Road,
Phoenix, AZ 85016. | served:

STIPULATED PROTECTIVE ORDER

on all interested parties to this actiin the manner prescribed as follows:

x CM/ECF: | electronically transmitted thdave document to the Clerk’s Officg
using the CM/ECF System for filing, whidransmits a Notice of Electronic Filing
to the CM/ECF registrants listed above.

MAIL: | placed true and correct copigisthe document(s) in the sealed
envelope(s) addressed t@thbove addressee(s). | am readily familiar with
Gallagher & Kennedy, P.A.’s practifer collecting and processing of
correspondence for mailing with the Unit8thtes Postal Service, said practice
being that, in the ordinary course of business, correspondence with postage f
prepaid is deposited with the United Staestal Service the same day as it is
placed for collection.

FAX: | caused the within documetiat be transmitted via facsimile
transmission to the above-addressee(8)eatibove facsimile nuper(s) before 5:0(
p.m. Pacific Time on the above date.

EMAIL : | transmitted true copies ofdlwithin document electronically by
means of email to the above addresseat the above email address(es).

HAND: | caused the within documenthe hand-delivered to the above
addressee(s) at the above address(es).

FEDEX: | caused the within documentlie delivered by Federal Express

to the above addressee(s) at the above address(es).
Executed on this"day of July, 2016, at Phoenix, Arizona.

By: /s/GloriaKannberg
GloriaKannberg

5296770v1/26987-0002
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