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First Student, Inc. et al Doa.

United States District Court
Central District of California

JAMES MOTTY, on behalf of himself andCase No. 2:15-CV-7463-ODW (E)
all others similarly situated,
Plaintiff, ORDER DENYING MOTION FOR
V. CLASS CERTIFICATION [29]
FIRST STUDENT, INC.; and DOES-1
100, inclusive,

Defendants.

I. INTRODUCTION

Plaintiff James Motty, a former busiwkr for Defendant First Student, Ing.

moves to certify a class consisting of Rlisadena Yard schdolis drivers employec

29.) Plaintiff asserts that First Studerdisvers are paid based on the activities tf
perform and not the hours they worked, arat this activity-based pay plan does 1
account for rest breaks or non-driving tasks, as requiye@alifornia law. Plaintiff
also contends that the drivers’ wage esta¢nts did not comply with California lav
First Student argues that Plaintiff lackay evidentiary support for his claims a
cannot establish any of the requisite elemémtsclass certification. For the reaso

by First Student since November 19, 20Q¥lot. for Class Cert. (“Mot.”) 3, ECF No|
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discussed below, the ColENIES Plaintiff's Motion for Class Certificatioh. (ECF
No. 29.)

II. FACTUAL BACKGROUND

First Student is no stranger to this Court, and neither are Plaintiff's class c
This Court previously declined to certify a class in a virtually identical prior ag
against First StudentVasquez v. First Student, In&No. 2:14-CV-06760-ODW EX
2015 WL 1125643 (C.D. Cal. Mat2, 2015). Similarly, irBowers v. First Student
Inc., No. 2:14-CV-8866-ODW EX, 2015 WL 1862914 (C.D. Cal. Apr. 23, 20]
another First Student bus driver brought thmea&laims on behalf & putative class
The Court, however, struck Bowers’ class claafter the plaintiffs in that action (an
their counsel, the same plaintiff's counappearing here) failed to either timely mo
for class certification or ask for an extensiadd. at *1.

With ample attention paid to the facin those matters, the Court deems
unnecessary to rehash the same underlying faStsffice it to say, First Student is
transportation company providing school busvises to school districts across tf
country. (Mot. 3; Opp’'n 5, ECF No. 3170he drivers operating out of First Studen
Pasadena, California location provide bgsiservices for both special educati
students and traditional eduicat students throughout tleeademic year. (Opp’'n 5
During the 2011-12 school year, First Stntdemployed approximately 4,000 drive
across California. (Deposition of Elizabhebanchez (“Sanchez Depo.”) at 13:12—
Compendium of Evidence in Supp. of Cl&asrt. (“Plf.’'s COE”), ECF No. 29.) At
issue are the methods by which First Stadeihculates its employees’ wages, as W
as what tasks are allegedly performed without compensati®aeCompl., Not. of
Removal, Ex. 1, ECF No. 1-1.)

! After carefully considering theapers filed in support of and apposition to the Motion, the Coul
deems the matter appropriate ff@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.

2 SeeVasquez2015 WL 1125643, at *1-2, for a detailed retita of First Student’s operations ar
written policies.
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[11.  PROCEDURAL HISTORY

On August 18, 2015, Plaintiff filed his original class action complaint in the
Angeles Superior Court, allewg causes of action for: (1)ilNful failure to pay regular
wages, Cal. Lab. Code§ 201-03; (2) failure tpay wages when dual. § 204; (3)
failure to pay the required minimum wagd, 88 1194, 1194.2, 1198; Wage Ord
No. 9-2001; (4) failure to furnish accuratages; (5) waiting time penalties, Cal. Lg
Code 88 201-03; (6) Unfair Competition, ICBus. & Prof. Code § 17200; and (]
breach of oral contract. (Compl.) FiStudent removed the agiti to this Court on
September 23, 2015. (Not. Rémoval, ECF No. 1.)

The parties stipulated to an extensiortigfe for Plaintiff to conduct discoven
and to move for class certification, whitie Court granted. (ECF Nos. 24-25.) (
February 22, 2016, Plaintiffled this Motion proposing to certify a class consisti
of: “All current and former bus drivershe were employed by First Student at
Pasadena Yard sinddéovember 19, 2007. The Pasadafead includes at least thre
locations, known as the Montana Lot, the lalmcLot, and the South Lot.” (Mot. 3,
First Student timely opposed (ECF No. 31), &hantiff timely replied (ECF No. 33)
In addition to its Opposition, First Studemoved to strike Plaintiff's evidence i

support if his Motion, and Plaintiff filed siown objection to the strike motion. (EC

Nos. 30, 32.) The matter is ndxefore the Court for decision.

V. LEGAL STANDARD
Under Federal Rule of GivProcedure 23(a), a party seeking class certifica
must initially meet four requirements:
(1) the class is so numerous thanhg¢er of all members is impracticable;
(2) there are questions of law fact common to the class;
(3) the claims or defenses of the@mesentative parties are typical of the
claims or defenses of the class; and
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(4) the representative parties willifg and adequately protect the
interests of the class.

The proposed class must also satisfieast one of the three requirements lisg

in Rule 23(b). Wal-Mart Stores, Inc. v. Duke®64 U.S. 338, 346 (2011). Ru
23(b)(3) states that a class may be maieth where “questions of law or fag
common to class members predominate @rer questions affecting only individug
members,” and a class actiomwid be “superior to other ailable methods for fairly
and efficiently adjudicating the contragg.” Fed. R. Civ. P. 23(b)(3).

The plaintiff bears the burden of demonstrating that the putative class sa
each of Rule 23(a)’s elements alongh one component of Rule 23(bConn. Ret.
Plans & Trust Funds v. Amgen In&60 F.3d 1170, 1175 (9th Cir. 2011 that
regard,”Rule 23 does not set forth a mere plegdstandard. A party seeking clal
certification must affirmatively demonstrates compliance with the Rule—that is, |
must be prepared to proveathihere are in fact sufficiently numerous parties, comr
guestions of law or fact, etcDukes 564 U.S. at 350.

A district court must perform a “rigorowanalysis” to ensuréhat the plaintiff

has satisfied each of Rule 23(a)’s prerequisitds. Ellis v. Costco Wholesale Corp,
657 F.3d 970, 980 (9th Cir. 2011). In mamases, “that ‘rigorous analysis’ will entai

some overlap with the merits of the pi@ff's underlying claim. That cannot b
helped.” Dukes 564 U.S. at 350. When resolvingchufactual disputes in the conte
of a class-certification motion, district courtaist consider “the persuasiveness of
evidence presented.Ellis, 657 F.3d at 982 (holding that a district court must ju

the persuasiveness and not merely the ssihility of evidence bearing on clas

certification). Ultimately the decision to ¢éy a class reposes within the distri
court’s discretion. Zinser v. Accufix Research Inst., In253 F.3d 1180, 1186 (9t
Cir. 2001).
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V. DISCUSSION

A failure to meet one of Rule 28’ requirements dooms a litigant’'s cla
certification request. Amchem Prods., Inc. v. Windsd@21 U.S. 591, 614 (1997
(plaintiff bears burden of flrmatively satisfying each element of the Rule
analysis);see also Duke®$64 U.S. at 350. Because tGeurt finds that Plaintiff's
counsel has not met the adequacy requirgntae Court need not address the ot
Rule 23 elements. Plaintiff has failed to shibzt his counsel can adequately fight {
the interests of those similarly situated,casinsel’s track record in this action a

those related show a clear inabilitydiligently represent thaterests of their client of

the putative class members.
Rule 23's adequacy requirement asks rRitiito demonstrate that he and h
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counsel will “adequately protect the intst® of those absent class members [he]

purport[s] to represent.’Allied Orthopedic Appliances, ¢tnv. Tyco Healthcare Grp,

L.P, 247 F.R.D. 156, 177 (C.D. Cal. 2007). Thexjuirement aims to protect g
members’ constitutional due process rights, “absent class members must
afforded adequate representation be@rey of a judgment that binds themt{danlon
v. Chrysler Corp.150 F.3d 1011, 1020 (9th Ck998). Resolution of two questior]
determines legal adequacy: (1) does the wapiaintiff and his or her counsel hay
any conflicts of interest ith other class members; af2) will the named plaintiffs
and their counsel prosecute the actiogowusly on behalf of the classl?l. (citing
Lerwill v. Inflight Motion Pictures, In¢582 F.2d 507, 51@®th Cir.1978)).

While First Student also challengdbe adequacy of Plaintiff as clag
representative, the Court finds conflict of interest to @clude him serving in such
role. Though it does appear that Motty has not been adequately prepared
litigation journey ahead his lack of preparedness is not, alone, enough to cong
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% In his deposition testimony, Motty admits thathas not read the complaint that bears his name,

only vaguely knows that the sudeals with “wages,” and deenot understand the role (
responsibilities attendant to class representatifdeposition of James Motty (“Motty Dep.”) g
20:2-21:6, Def's Compendium of Eence (“Def's COE), Dow Decl. Ex. A, ECF No. 31.) P
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that he is an inadequate representati8ee Jimenez v. Domino’s Pizza, 238
F.R.D. 241, 249 (C.D. Cal. 2006) (noting thetidence of a plaintiff's lack of
familiarity with the proceedings aloneill not violate Rule 23(a)(4)) (citingdyes v.
Telecheck Recovery Servs., JiicZ3 F.R.D. 421, 429 (E.D. La. 1997)). Plaintiff w
a bus driver in the Pasadelm throughout the class ped, and even if he canng

articulate the legal claims at issue, d@es have personal exmnce regarding the

allegations and “at the least a gealdamiliarity with the case.”Jimenez238 F.R.D.
at 249.

As to Plaintiff's counsel, however, énCourt finds Rule 23)(4) unsatisfied.
Class counsel must pursue the litigation trigusly,” and while “there are no fixe
standards by which ‘vigor’ can be assayednsiderations include competency
counsel.” Hanlon 150 F.3d at 1021. Courts shoubdk to “the actual progress of th
proceedings to that point,” ¢ctuding evidence of delays seeking class certificatior
failures to timely prosecute the litigatiomdaany failures to comply with reasonahl
disclosure obligations or discovery request&andel v. Brother Int'l Corp. 264
F.R.D. 630, 634 (C.D. Cal. 2010) (citikeg Tex. Motor Freight Sy Inc. v. Rodriguez
431 U.S. 395, 405 (1977) (failure to move &taiss certification before trial indicate
that representative was inadequatadrews v. Bechtel Power Cor@80 F.2d 124,
130-31 (1st Cir. 1985) (long delay in proswmn of case demonstrates plaintiff
indifference to protecting class interestglgGowan v. FaulkneConcrete Pipe Co.
659 F.2d 554, 559 (5th Cirl981) (failure to conductidequate discovery i
preparation for trial nedered representation inadequate}purts should also considg
the quality of counsel’'s work up to that point in the litigatiodBweet v. Pfizer232
F.R.D. 360, 371 (C.D. Cal. 2005).

Plaintiff, his main concern is that his wagesg aot “itemized,” so therefore he cannot know 1
certain if he was paid for alVork performed—yet he also canratow for certain that he wasot
paid for his services.ld. at 20:2-25, 157:7-158:7.)
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As detailed above, wage and hour claegainst First Student are far from ng
in this Court. Bus driver Imelda Vasquez first brought such claims in August
and, after this Court denieclass certification in Mafc 2015 and parties failed t
appear for the final pretrigonference, the case was dismissed and Vasquez apy
this Court’'s class certification orderSee Vasquez v. First Student, |riZ.14-cv-
06760-ODW-E (C.D. Cal.)ECF Nos. 44, 47, 48. Similarly, Corliss Bowers (als
First Student bus driver) raised the sanage and hour claims in his complairBee
Compl., Bowers v. First Student, Inc2:14-cv-08866-ODW-E (. Cal. Oct. 21,
2014), ECF No. 1. Bowers failed to figetimely motion for class certification, an
the Court thus struck the class and Privati®rney General Act allegations from h
complaint. Bowers ECF No. 23 (Apr. 23, 2015).

Five months after denying class certificatiorMasquezand four months afte
striking the class allegations Bowers the plaintiff in this action, James Motty, file
suit. (ECF No. 1, Ex. A.) Again, the ga and hour claims are strikingly simila
Counsel in both this action and tBewersaction are one and the same. Counsel I
also filed wage and hour actions againgst-5tudent on behalf of drivers Sha
Chapman and Manuel @hez in two related actiondged in June 2016, both of whic
are also pending before this CouBeeCompl.,Chapman v. First Student, In@:16-
cv-04031-ODW-E (C.D. Cal. Jung, 2016), ECF No. 1; ComplChavez v. First
Student, Ing. 5:16-cv-01269-ODW-E (C.D. Calude 14, 2016), ECF No. 1. |
neither action did plaintiffs’ counsel mage to file a timely motion for clas
certification—or even ask for an extension before the deadline—jusBasviers

That Plaintiff's counsel filed this pative class action after another firm
attempt failed, has offered mistinguishing facts to suppt a different result herg
and did not timely move for class certifica in three of their four related cas

against First Student does not give the €Couch confidence in the quality of theli

representation.
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Yet it is their actions in the instant cabat gives the Court the greatest pauy
Counsel has not abided by the Court’'s meel-eonfer requirements(Declaration of
David Dow (“Dow Decl.”) 11 2—-3, Def.’s COEXx. 1, ECF No. 31.) Nor has coung
taken advantage of the additional timectmduct class-relatedstiovery before filing
this Motion; even with a sixty-day extensitimmove for class certification, Plaintiff’
counsel made no discovery requestSegECF Nos. 24-25; Dow Decl.  6.) TH
only deposition testimony offered in supporf the motion at bar comes from Fir

Student’s deposition of Plaintiff and four-year-old depositibosn a related state

court action. $eeDow Decl. § 7; PIf's COE, Ex8-9.) Plaintiff's only declaration
in support of their theory comes from thsingle named plaintiff, and they offer
corroborating testimony from othdrivers in the class. SgeeMotty Decl., Plf's COE,
Ex. 3.) Moreover, if thesexamples were not enough to show a lack of due dilige]
Plaintiff's failure to even make Iiniiadisclosures surely cements counsg
inadequacy. (SeeDef.'s Mot. to Strike Evidence in Support of PIf.’s Motion f
Class Cert. 1, ECF No. 30.)

In response, Plaintiff's cosel simply states that they have experience litiga
class actions, but does not address First&it's arguments relating to the case
bar. GeeReply 5, ECF No. 33.) Just becauBkintiff's counsel has a histor
pursuing class actions does noean the work currentlypefore the Court is 0
sufficient quality to ensure that the stamembers’ rights and interests will
properly protected. In sum, because Ritis counsel will not adequately serve th
interests of the class members tiseek to represent, the CoENIES Plaintiff's
Motion for Class Certification. (ECF No. 29.)

I
I
Il

* What is more, Plaintiff's counsel even admitattthey did not make theequired disclosures, an
instead rest on the argument thiaeir failures are harmless. (P#.Opp’'n to Mot. to Strike 1-2
ECF No. 32.)
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For the reasons discussed above, the Cb&NIES Plaintiffs Motion for

VI. CONCLUSION

Class Certification. (ECF No. 29.)

IT1SSO ORDERED.

August 26, 2016

Y, 207

OTISD. WRIGHT, I
UNITED STATESDBISTRICT JUDGE




