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[PROPOSED] ORDER
Pursuant to the stipulation by the =8 and good cause appearing therefor
Court HEREBY ENTERS th Parties’ STIPULATED PRTECTIVE ORDER, the
pertinent elements of which are as follows:
1. DEFINITIONS
2.1 Action: This pendg federal lawsuitCharles Phillips v. Orchard Supply
Hardware Corporation et al., Case No.: 2:15-CV-07858-JFW (FFMx).

the

2.2 Challenging Party: a Party ooi-Party that challenges the designation

of information or items under this Order.
2.3 “CONFIDENTIAL” Information or Iems: information (regardless

of

how it is generated, stored or maintainedjangible things that qualify for protection

under Federal Rules of Civil Procedure 26@)d as specified above in the G
Cause Statement. “CONFIDENTIAlNnformation or Items include:

(@) Non-public information about &htiff or any other individual$

including personnel records, evaluatipm®mpensation information, medi
information or other personahd confidential information;
(b) Information that is a “trade sett as that term is defined in
U.S.C. § 1839; and/or
(c) Information allegedn good faith by a Party to be subject
protection under the Federal Rules ofid&nce and/or information that
confidential, of commercial value, andfails into one or more of the followir
categories:
1. Defendant’s policies androcedures for operating
facilities;
2. Documents that reflect thenplementation of Defendant
policies and proceduresrfoperating its facilities;
3. Information that is protectemgainst disclosure by a writt

confidentiality agreement betweea third party and Plaintiff ¢
1
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Defendant;

4, Business plans, models, nketing analyses, sales gnd

financial statements or other sensitive business documents; and
5. Personal or private infimation about Non-Parties.
2.4 Counsel: Outside Counsel of Retand In-House @Qunsel (as well g
their support staff).

2.5 Designating Party: a Party or NBarty that designates information

items that it produces in disclosareor in responses to discovery
“CONFIDENTIAL.”

2.6 Disclosure or Discovery Materiadill items or information, regardless

the medium or manner in wlhcit is generated, storedy maintained (including
among other things, testimony, transcriptsd &angible things), that are produceq
generated in disclosws®r responses to discovery in this matter.

2.7 Expert: a person with specializedowledge or experience in a ma
pertinent to the litigation who has been retaibgd Party or its counsel to serve a
expert witness or as awmsultant in this Action.

2.8 In-House Counsel: attorneys whoe employees of a Party to t

Action. In-House Counsel does not includatside Counsel of Record or any ot
outside counsel.

2.9 Non-Party: any natural person, parship, corporation, association,
other legal entity not namex$ a Party to this action.

2.10 Outside Counsel of Record: ati®ys who are not employees of a p

to this Action but are retained to representadvise a party tthis Action and haV
appeared in this Action on behalf of that party or are affiliated with a law firm \
has appeared on behalf of that party, and includes support staff.

2.11 Party: any party to this Actiomcluding all of its officers, director
employees, consultants, retained expeatg] Outside Counsel of Record (and t

support staffs).
2
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2.12 Producing Party: a Party oromNParty that produces Disclosure

Discovery Material in this Action.

2.13 Professional Vendorspersons or entities tharovide litigation suppo

services (e.g., photocopying, videotapingyanslating, preparing exhibits

demonstrations, and organizing, storing,retrieving data irany form or mediunt)

and their employees and subcontractors.
2.14 Protected Material: any Disclosuor Discovery Material that
designated as “CONFIDENTIAL.”

2.15 Receiving Party: a Party that nees Disclosure or Discovery Mater

from a Producing Party.
2. SCOPE

The protections conferred by this Stipulation and Order cover not

Protected Material (as defined above), but also (1) any iafitom copied or

extracted from Protected Material;, (23ll copies, excerpts, summaries,

compilations of Protected Material; and (3) any testimony, conversation

presentations by Parties or their Counsel that might reveal Protected Material.
Any use of Protected Material at trighall be governed by the orders of

trial judge. This Order does not govéhe use of Protected Material at trial.

3. DURATION

Even after final disposition of this liegion, the confidentiality obligatior

imposed by this Order shall remain in effecntii a Designhating Party agrg
otherwise in writing or a court ordetherwise directs. Finalisposition shall b
deemed to be the later of (1) dismissal lbCkims and defenses in this Action, W
or without prejudice; and (2) final gigment herein after the completion {
exhaustion of all appeals, rehearings, nedsa trials, or reviews of this Actio
including the time limits for filing any mains or applications for extension of ti
pursuant to applicable law.

111
3
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4. DESIGNATING PRO'ECTED MATERIAL

5.1 Exercise of Restraint and CareDesignating Material for Protectign.

Each Party or Non-Party that designatesrimtion or items foprotection under th
Order must take care to limit any such desition to specific material that qualif

under the appropriate standards. The Designating Rauty designate for protecti

S

es

DN

only those parts of material, documents, iteongral or written communications that

qualify so that other portions ofthe material, documents, items,
communications for which protection is not warranted are not
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibited. Dadggs

that are shown to be clearly unjustified thiat have been made for an impro

or

swep

per

purpose (e.g., to unnecessarily encumber the case development processposéd im

unnecessary expenses and burdens on other parties) may expose the De
Party to sanctions.

If it comes to a Designating Party’s attention that information or items t
designated for protection do not qualify for protection, that Designating Reaust

promptly notify all other Parties that it is withdrawing the inapplicable dasign.

signa

nat it

5.2 Manner and Timing of Designations. Except as otherwise provided ir

this Order (see, e.g., second paragraph of section 5.2(a) below), or as s#herw

stipulated or ordered, Disclosure or Discovery Material that qualifies for pout
under this Order must be clearly so designated before the material is discl
produced.

Designation in conformity with this Order requires:

(@) for information in documentarform (e.g., paper or electronic

documents, but excluding transcripts ddpositions or other pretrial or tri
proceedings), that the Producing kRaaffix, the legend “CONFIDENTIAL”

ect

psed

al

(hereinafter “CONFIDENTIAL legend”), to each page that contains protected

material. If only a portion oportions of the material on a page qualifies
4
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protection, the Producing Party alsoust clearly identify the protected

portion(s) (e.g., by making appnagte markings in the margins).

A Party or Non-Party that makes original documents available for

inspection need not designate them for protection until after the insp
Party has indicated which documents it would like copied and prod
During the inspection and before the designation, all of the material
available for inspection shall be deemedCONFIDENTIAL.” After the
inspecting Party has identified the documents it wants copie
produced, the Producing Party must deiae which documents, or portio
thereof, qualify for protection underishOrder. Then, before producing t
specified documents, the ProducingrtiPanust affix the “CONFIDENTIAL
legend” to each page thabntains Protected Material. If only a portion
portions of the material on a page bfies for protection, the Producing Pal
also must clearly identify the protectedrtion(s) (e.g., by making appropria
markings in the margins).

(b) for information poduced in some form loér than documentat
form and for any other tangible itemthat the ProducindParty affix in a
prominent place on the exterior of tleentainer or containers in which t
information is stored the legend “CONFIDENTIAL.” If only a portion
portions of the information warrants protection, the Producing Party, {
extent practicable, shall identify the protected portion(s).

(c) where discovery matatidescribed in (a) qib) above has previous
been produced, the Designating Paslyall make sucldesignation by writtel
notice to all Parties that the documengspuld be treated as “Confidential,”
identifying the Disclosures or Discoverllaterial to be designated with
particularity (i.e., by production numbendere availald). Upon notice of th

designation, all parties (i) shall make further disclosure of the Protect

Material, except as provided by this Pratex Order; and (ii) if such Protecte

5
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Material has already been disclosedatty person or in any circumstance hot
authorized under this Protective Ordghnall immediately inform the person |or
persons to whom unauthorized disclosuveere made of athe terms of this
Protective Order, and geest such person or persons to execute| the
“Acknowledgment and Agrement to Be Bound” (aithed as Exhibit A).
(d) for testimony given in depostis, non-public hearing, or other ngn-
public proceeding, that the Designatingrtifaidentify the Disclosure of
Discovery Material on the record, fle the close of the proceeding. Any
Party also may designatestimony that is entitled tprotection by notifying al
Parties in writing within thirty (30) daysf receipt of the transcript, of the
specific pages and lines of the transcript which should be treated a:
“Confidential” thereafter. Each Partyadhattach a copy of such written notice
or notices to the face of the transcrgoid each copy thereof in its possessjion,
custody or control. Uns otherwise indicated, all deposition transcripts shall
be treated as “Confidential” for a periodtbirty (30) days after the receipt pf
the transcript. This preliminargreatment, however, shall not limit|a
deponent’s right to review the transcrgdthis or her dposition under Federal
Rule of Civil Procedure 30(e)(1).

5.3 Inadvertent Failures tDesignate. If timely corrected, an inadvertent

failure to designate qualified information @aems does not, standing alone, waive

the Designating Party’s right to secure patiton under this Order for such materjal.

Upon timely correction of a designatiaine Receiving Party must make reasonable

efforts to assure that the material is treatedccordance with the provisions of this

Order.

S. CHALLENGING CONFIDENTIALITY DESIGNATIONS
6.1 Timing of Challenges. Any R@ or Non-Party may challenge |a

designation of confidentiality at any time that is consistesth the Court’s

Scheduling Order.
6
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6.2 Meet and Confer. The Challenging Party shall initiate the d

resolution process undeocal Rule 37.1 et seq,.

spute

6.3  The burden of persuasion myasuch challenge proceeding shall be on

the Designating Party. Frivolous challesgeand those madér an improper

purpose (e.g., to harass or impose egresary expenses and burdens on

other

parties) may expose the Challenging Péostganctions. Unless the Designating Party

has waived or withdrawn the confidentialdgsignation, all partgeshall continue to

afford the material in question the levelmbtection to which its entitled under the

Producing Party’s designation untiktiCourt rules on the challenge.
6. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A ReceivingrBamay use Protected Material that is

disclosed or produced by another Partybgra Non-Party in connection with th
Action only for prosecuting, defending, or attempting to settle this Action.
Protected Material may be disclosed otdythe categories of persons and under
conditions described in this Order. &h the Action has been terminated
Receiving Party must comply with thgrovisions of section 13 below (FINA
DISPOSITION).

Protected Material must be stored andintained by a Receiving Party a
location and in a secure manner that ensures that access is limited to the
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. less

otherwise ordered by the court or permitted in writing by the Designating P43

Receiving Party may disclose anyinformation or item designats
“CONFIDENTIAL” only to:
(a) the Receiving Party and the Receiving Party’s Counsel i
Action, as well as employees of saffbunsel to whom it is reasona
necessary to disclose the information for this Action;

(b) Experts (as defined in this d&r) of the Receiving Party to wh
7
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disclosure is reasonably necessary ttus Action and wh have signed the

“Acknowledgment and Agreemetd Be Bound” (Exhibit A);
(c) the court and its personnel,;

(d) court reportey and their staff;

(e) professional jury or trial consultants, mock jurors, and Professional

Vendors to whom disclosure is reasdgafecessary for this Action and who

have signed the “Acknowledgment afigreement to Be Bound” (Exhibit A);

(f) the author or recipient of a document containing the information or

a custodian or other person who otherwise possessed or knew the information;

(g) during their depositions, withessand attorneys for witnesses in
Action to whom disclosure is reasonably necessary provided the dej
agrees on the record t@dép the information confidential or unless othery
agreed by the Designating Party or ordered by the court. Pages of tran
deposition testimony or exhibits to depositions that reveal Protected M
may not be disclosed to anyone except as permitted under this Sti
Protective Order; and
(h) any mediator or settlement officer, and their supporting perst
mutually agreed upon by the Parties.
1. PROTECTED MATERIAL SUBPOENAEDOR ORDERED PRODUCED I
OTHER LITIGATION

If a Party is served with aubpoena or a court order issued in other litige

that compels disclosure of any infornwati or items designated in this Action
“CONFIDENTIAL,” that Party must:

(@) promptly notify in writing the Designating Party. Si

notification shall include a copy of the subpoena or court order;

(b) promptly notify in writing the party who caused the subpoen

order to issue in the other litigation that some or all of the ma

8
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covered by the subpoena or order is subject to this Protective Order

notification shall include a copy of this Stipulated Protective Order; and

Suc

(c) cooperate with respect to adlasonable procedures sought to be

pursued by the Designating Party whose Protected Material may be affec

ted.

If the Designating Party timely seeks a protective order, the Party serve:

with the subpoena or court order shall not produce any information desi

gnate

in this action as “CONFIDENTIAL” befor@a determination by the court fram

which the subpoena or order issued, unless the Party has obtairned tl

Designating Party’s permission. The Designating Party shall bear the
and expense of seeking protection @ourt or other proceeding of
confidential material and nothing in these provisions should bsteed a
authorizing or encouragina Receiving Party in i Action to disobey
lawful directive from another court.

8. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by inatheace or otherwise, it has disclos

Protected Material to any person or inyacircumstance not authorized under
Stipulated Protective Order, the RecegiParty must immediately (a) notify
writing the Designating Party of the unauthorizigiclosures, (b) use its best effq
to retrieve all unauthorized copies of the tBoted Material, (c) iimrm the person
persons to whom unauthorized disclosures weaee of all the tens of this Ordel
and (d) request such pers or persons to exeautthe “Acknowledgment ar
Agreement to Be Bound” that is attached hereto as Exhibit A.
9. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notite Receiving Parties that cert;

inadvertently produced material is subjectatalaim of privilege or other protectic
the obligations of the Receing Parties are those set forth in Federal Rule of

Procedure 26(b)(5)(B). This provision is notended to modifywhatever procedu
9
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may be established in an e-discovery oittiat provides for production without pr

or

privilege review. Pursuant to Federal RafeEvidence 502(d) and (e), this Stipulated

Protective Order, once signed by the Court, shall constitute an order that the grivile

or protection as to an inadvertently produced document is not waived by dis
connected with the litigation pending before ttourt and the disclosure is also n
waiver in any other fedal or state proceeding.
10. MISCELLANEOUS

11.1 Right to Further Relief. Nothing this Order abridges the right of a

person to seek its modification by the Court in the future.

closu

Dt a

ny

11.2 Right to Assert Other Objections. By stipulating to the entry off this

Protective Order no Party waives any right it otherwise would have to obj

disclosing or producing any information item on any ground not addressed in

bCt tC
this

Stipulated Protective Orde&imilarly, no Party waives any right to object on any

ground to use in evidence of any of the material covered by this Proteatige Or
11.3 Filing Protected Mateal. A Party that seeks to file under seal
Protected Material must comply with diiocal Rule 79-5. Protected Material m

only be filed under seal pursuant to a court order authorizing the sealing

specific Protected Material at issue. [Party’s request to fildProtected Materig

under seal is denied by the court for a oasther than failure to comply with Ciy

Local Rule 79-5, then the Receivigarty may file the informatiom the public
record unless otherwise instructed by the court.
11. FINAL DISPOSITION

After the final disposition of this Action, as defined in paragraph 4, with

any

ay
of thi

n 60

days of a written request by the Designatiagty, each Receiving Party must return

all Protected Material to the Producing Partydestroy such materials used in thi

S

subdivision, “all Protected Material” includes all copies, abstracts, compilgtions

summaries, and any other format reprodgcor capturing any of the Protec

Material. Whether the Protected Materiatesurned or destroyethe Receiving Party

10
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must submit a written certification to thedducing Party (and, if not the same perison

or entity, to the Designating Party) byetl60 day deadline that (1) identifies

(by

category, where appropriate) all the Proteditaderial that was returned or destroyed

and (2)affirms that the Receiving Parhas not retained any copies, abstracts,

compilations, summaries or any other fatnmreproducing or capring any of th{
Protected Material. Notwithstanding this praen, Counsel are enttll to retain a
archival copy of all pleadings, motion papdrsl, deposition, and hearing transcrif
legal memoranda, correspomde, deposition and trialxRibits, expert report
attorney work product, andnosultant and expevtork product, even if such materi
contain Protected Material. Any such dvelh copies that contain or constity
Protected Material remain subject to tRisotective Order as set forth in Sectio
(DURATION).
12. Any violation of this Order may b@unished by any and all appropri
measures including, without limitation,omtempt proceedings and/or monelf
sanctions.

ITISSO ORDERED

DATED: April 6, 2016 /S/ Frederick F. Mumm

UNITED STATES MAGISTRATE
JUDGE

11
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