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VABTEC Corporation et al Dod.

United States District Court
Central Bistrict of California

JOHN BUSKER, on behalf of himself, an€ase No. 2:15-cv-08194-ODW-AFM
all others similarly situated,
Plaintiff, ORDER DENYING MOTION TO
V. REMAND [27]
WABTEC CORPORTION, MICHAEL
MARTIN, and DOES 1 through 100,
Defendants.
. INTRODUCTION
On September 11, 2015, Plaintiff JohnsBer filed this putative class action

Los Angeles Superior Court against Wal@mrporation (“Wabtec”) and Mark Marti
(“Martin”) (collectively “Defendants”). (Not. of Removal, ExA (“Compl.”), ECF
No. 1-1.) Then, on October 15, 2015, Plaintiff fled an amended Complaint in
court. (First Amend. Compl. (“FAC")ECF No. 28-1.) OnOctober 19, 2015
Defendants removed the actitmfederal court, invokingurisdiction under the Clas
Action Fairness Act of 2005'CAFA”), codified at 28 U.S.C. § 1332(d). (Not. g
Removal (“NOR”), 1 4, ECF No. 1.)

Plaintiff now moves to remand this amti back to Los Angeles Superior Col
for lack of subject matter jurisdiction(Mot. for Remand (“Ma”), ECF No. 27.)
Plaintiff argues that Defendanfailed to prove that the amnt in controversy exceed
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$5 million and that Defendantsilied to establish, that ithe aggregate, the plaintif
class is made up of motban 100 putative class members. (Mot. 3-15.) In
alternative, Plaintiff argues dlh the Court must decline &xercise jurisdiction ove
this lawsuit because of the tal controversy” exception.ld. 15-24.)

For the reasons discussed below, the C&ENIES Plaintiffs Motion to
Remand"

II. FACTUAL BACKGROUND

This is a class action lawsuit arisingtai Plaintiff's and other putative clas
members’ work on a publievorks project, under the employment of Wabtec.
October 13, 2010, the Southern CaliforRagional Rail Authority (also known a
“Metrolink”) entered into a public workgontract (contract No. H1636-10) wit
Parsons Transportation Group, Inc. (“Par§pns provide a Positive Train Contrg
system on the Metrolink railway system(FAC |1 6-7.) The contract betwe
Metrolink and Parsons named Wabtecoam& of the approved subcontractors t
would perform work in accordance witthe standards and obligations in t
agreement. I¢. § 8.) Wabtec, as a subcontracteas responsible for a number
components of the Metrolink Positive Traontrol system, including the installatic
of the On-Board System, the BadRffice System, the Employee-In-Charg
Equipment, and the Computeied Dispatching Systemlid( 1 9.)

On September 11, 2015, Plaintiff filed lmsginal class action complaint in Lg
Angeles Superior Court. (Compl.) d&im on October 15, 2015, Plaintiff filed &
amended complaint in state court allegicauses of action for: (1) failure to pa
minimum and overtime wageg&) failure to pay preving wages on a public worki
project, (3) failure to provide accurateage statements, (4) waiting time penalt
under Cal. Lab. Code § 203, (5) unfair besi®& competition, (6) declaratory relig
and (7) penalties pursuant to Cal. Lab. C8d2699. (FAC 11 34-91.) These clair

! After carefully considering the papers filed in suppormd in opposition to the Motion, this Court deems the mattg
appropriate for decision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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involve only state law. Plaintiff definesdlputative class members as “[a]ll workers

engaged in the execution of the scopewoirk of WABTEC...under Contract No.

H1636-10." (d. Y 2.)

Defendants removed this action on Octob®, 2015 on the basis of diversi
jurisdiction under CAFA. (@R ¢ 1.) On January 016, Plaintiff moved to
remand. (Mot.) Plaintiff's Motion isow before the Court for decision.

[Il. LEGAL STANDARD
Federal courts are courts of limitegrisdiction, having subject matte

jurisdiction only over matters authorizdyy the Constitution rad Congress. U.S.

Const. art. lll, 8§ 2, cl. 1see also Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S.
375, 377 (1994). A suit filed in state courtynize removed to fedal court only if the
federal court would hae had original jurisdiction ovehe suit. 28 U.S.C. § 1441(a
But courts strictly construe the remowstiatute against removal jurisdiction, a
“[flederal jurisdiction must beejected if there is any doubs to the right of remova
in the first instance."Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992).

Under the Class Action Fairness Act 2005 (“CAFA”), federal courts havs
original jurisdiction over a class action if)(the parties are minimally diverse, (2) t
proposed class has more than 100 memband (3) the aggregated amount
controversy exceeds $5 million28 U.S.C. § 1332(d)(2), (d)(5)(B}ee also Dart

Ly

-~

Cherokee Basin Operating Co. v. Owens, 135 S. Ct. 547, 554-55 (2014). The party

seeking removal bears the burden dfakkshing federal jurisdiction. Durham v.
Lockheed Martin Corp., 445 F.3d 1247, 1252 (9th Cir. 2006).
However, even where the removing defant demonstrates that the thresh

requirements of CAFA are met, certain A exceptions may still prevent removal.

The local controversy exception provides thdederal district court “shall decline 1
exercise jurisdiction...over @ass action in which -
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()  greater than two-thirds of the members of all proposed plaintiff clasges ir

the aggregate are citizens of the &tat which the action was originally
filed,;

(I)  Atleast 1 defendant is a defendant —
(aa) from whom significant relief is sought by members of the plaintiff
class;
(bb) whose allegedonduct forms a significant basis for the claims
asserted by the proposed plaintiff class; and
(cc) who is a citizen of the Statewhich the action was originally filed;
and

D
o

(Il1)  principal injuries resulting fromhe alleged conduct or any relats
conduct of each defendant were incdrne the State in which the actign
was originally filed; and

during the 3-year period preceding the filingtloét class action, no other class actjon
has been filed asserting the same or lammfiactual allegations against any of the
defendants on behalf of treame or other persons...28 U.S.C. § 1332(d)(4)(A)

Once the removing party meets the burden of establishing CAFA jurisdiction, the nor

removing party invoking an exception bgahe burden to pravg an exception’s
application. Serrano v. 180 Connect, Inc., 478 F.3d 1018, 1024 (9th Cir. 2007).
V. DISCUSSION

As the removing party, Defendants bear the burden of proving federal subje

matter jurisdiction under CAFA by@eponderance of the evidendeodriguez v. AT
& T Mohility Servs. LLC, 728 F.3d 975, 981 (9th Ci2013). Defendants argue that

this Court has original jurisdiction pursuant to CAFA because (1) Plaintiffs|anc

Defendants are citizens of dfent states, (2) the classiantis filed on behalf of
more than 100 putative class members, and (3) the anmuaantroversy exceeds $5
million. (NOR {1 5-17.) PIlatiff does not contest that\dirsity exists between the
parties. Instead, Plaintiff argues ttiae Court should remand this matter because
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Defendants failed to establishat the plaintiff class isomposed of more than 10
putative class members and inadequatelyatestnated that the amount in controvel
exceeds $5 million. (Mot. 3—-15.) AlternatiyePlaintiff asserts that this Court mu
remand this matter based on the local controversy exception to CAFA jurisdi
(Id. 15-24.)

A. Numerosity Requirement

A district court shall not have original jurisdiction pursuant to CAFA if
number of members of all proposed plaintifisses in the aggregate is less than ]
28 U.S.C. § 1332(d)(5)(B). First, Plaintdfgues that Defendants’ Notice of Remo\
does not satisfy the CAFA’s numerosityquerement because Defendants failed
“state the exact number of méers in the putative class(Mot. 3.) Thus, Plaintiff
asserts that Defendants’ statement ttls# class is “over 100 individuals wh
performed work in relation to the coatt’” is vague and does not meet f{
preponderance of the evidence standard.) (

“A defendant seeking to reme a case to aderal court mustile in the federal
forum a notice of removal ‘containing a®t and plain statement of the grounds
removal.” Dart, 135 S. Ct. at 553; 28 U.S.C. § 1446(a). Courts are to apply the
liberal rules to removal allegations that applied to other matters of pleading
Federal Rule of Civil Procedure 8(&eeid. (By design, 28 U.E. § 1446(a) “tracks
the general pleading requirement stated ieR(a)”). It is only when a plaintift
contests the defendant’s allegations thatth sides submit proof and the Court th
decides, by a preponderance of the emwmk, whether the CAFA elements &
satisfied. Id. at 554.

Here, the Court finds that Defendants’tde of Removal sets forth a plausible

allegation that the plaintiff class éi®@mposed of over 100 individudlsSince Plaintiff
contests Defendants’ remdvaction with the present Motion, the Court will no
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2 With its Notice of Removal, Defendants presented proof by declaration from Wabtec’s Human Resources Manager

that, based on her review of payroll and personnel information, “over 100 individuals perfeamefor Wabtec in
relation to this contract.” (Wolfe Decl. 2, ECF No. 4.)
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review proof submitted fronboth parties and decide, ey preponderance of th
evidence, whether removal was proper.

Plaintiff asserts that Defendants hawdflated the number of putative class

members in its Notice of Removal by including members who are not represen
this class action. (See Mot. 4-9.) Plainéifues that this class action is brought

behalf of all “workers,” as defined by Cal.haCode § 1723 as “laborer[s], worker[s$

and mechanic[s],” performing fielohstallation electrical work. 1d. 5.) Therefore,

Plaintiff argues that Defendants ingperly included workers who performed

“procurement” work and “rolling stock” w& because “while ‘riing stock’ work
may or may not refer to ‘field electrical iadlers,” ‘procurement’ certainly does not
(Id. 4-6.) Plaintiff also asserts thBefendants improperly included the followir
individuals in its definitionof “worker”: a manager, aleceased supervisor, fol
engineers, and seven inspectongl. §—9.) Thus, Plaintiff argues that after excludi
14 duplicate names and the names not baseditie pleaded class of “workers,” on
76 actual workers remained.d(9.)

The Court does not find Plaintiff's argients persuasive. Paragraph 2
Plaintiff's FAC defines the class as: “Allorkers engaged in the execution of {

scope of work of WABTEC, a subcoattor of PARSONS, under Contract Np.

H1636-10." (FAC § 2.) AccordinglyDefendants haverovided names an(
occupations of 114 individuals who ‘ifermed Wabtec’'s scope of work on th
Metrolink Project.” (Wolfe Decl. 1 7-&CF No. 40; WolfeDecl. Ex. A, EFC No.
40-1.) Furthermore, the evidence Defertdaprovided does not include duplica
names. (Wolfe Decl. Ex. A.) While Ptaiff argues that he intended to defif

“workers” as defined by LalvadCode 8§ 1723 andonstrued narrowly to include only

individuals subject to California’s Prevau Wage Law, they themselves submitt
declarations from supervisgr a manager, engineers, and inspectors, clair
potential class member status. (ECF R@.1.) Moreover, Defendants provide prd
that managers, supervisors, and eegis performed installation work on tk
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Metrolink project. (Martin Decl. § 4, ECRo. 40.) Accordingly, even discounting
Defendant Martin and the deceased supervisom the list of114 putative class

members, Defendants have rtietir burden to show thatdlctlass is over the requirg
threshold of 100 putative class members.

B. Amount in Controversy

Defendants demonstrate that the amount in controversy exceeds $5 n
Since Plaintiff does not specify the amowiftdamages sought, Defendants, as
removing party, must proviey a preponderance of the evidence that the amou
controversy has been mebbrego Abrego v. The Dow Chem. Co., 443 F.3d 676, 684

(9th Cir. 2006). Under this standard, “tiefendant must provedevidence that it is

‘more likely than not’ that the amount in controversy satisfies the federal dive
jurisdictional requirement.”ld. In its discretion, a disttt court may accept certai
post-removal admissions asteleninative of the amount icontroversy and must loo
beyond the four corners of the complairitl. at 690-91see also Deaver v. BBVA
Compass Consulting & Benefits, Inc., No. 13-CV-00222-JSC, 2014 WL 2199645,
*3—4 (N.D. Cal. May 27, 2014n6lding that a defendant maely upon allegations o
a prior action when assessing the amount in controverSyhen discussing the
amount in controversy, a removing patannot speculate, but must provide
underlying facts supporting its calculatiortsorn v. Polo Ralph Lauren Corp., 536 F.
Supp. 2d 1199, 1205 (E.D. Cal. 20089 also Gaus, 980 F.2d at 567. A court’
ultimate inquiry is the amount put “in contrersy” by the plaintiff’'s complaint, no
what a defendantactually owe. Korn, 536 F. Supp. 2d at 1205.

Defendants argue that the amount in controversy for Plaintiff's claim
prevailing wages, liquidatedamages, waiting time penalljeand attorneys’ fee

alone exceed $5 million. Plaintiff contediefendants’ calculations for prevailing

wages damages as speculabeeause it lacks underlying evidence. This Court fi
that Defendants have satisfied theirdmam by proving that Plaintiff's damages ung
its Second Cause of Action alonecerds the jurisdictional minimum.
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First, Defendants calculate possiblengkies for Plaintiffs Second Cause

Action, failure to pay prevailing wages(NOR { 8; Opp’n 6.) Plaintiff seeks the

difference between the required prevailing wage rate for each hour worked a
amount actually paid. (FAC { 49.) Defendants assert thatithight time hourly raté
for Transportation Systems Electriciammsged from $62.31 t666.77 between 201

and 2015. (NOR { 8.) Such straight tilmeurly rates are taken from a previous

filed class action lawsuitlernandez v. Fidelity & Deposit Co. of Maryland, Case No.
2:15-cv-05996-ODW-AFM, filed by Plaintif§ counsel against tisndants “Fidelity
and Deposit Company” and “DOES 1 thgbu100” on behalf of the same cla
represented in this case. (Maddeecl. Ex. A, ECF No. 39-1.) Theernandez case
was voluntarily dismissed by theagnitiffs on August 13, 2015.1d. Ex. B, ECF No.
39-3))

Defendants provide evidence of thdatohours worked and total gross p

received by 23 individuals of the putativesda (Wolfe Decl., Ex. H, ECF No. 40-8,)

These 23 individuals worked as emplegaunder Wabtec for a combined 67,830
hours on the Metrolink project from 2011 &915, earning a combined total

$1,456,166 in gross wagedd.] Defendants assert the potential prevailing wags
damages for these 23 individuals alone could amount to $2,770,361.80. (Op

Defendants arrive at th®nclusion by multiplying the mimum prevailing wage rate
($62.31) by the total combined hours #e&3 individual putative class members

worked from 2011 to 201%67,830.65 hours), and then subtracting their ac
combined earnings ($1,456,166) from that produiat.) (

Second, Defendants calculdiquidated damages. &Wtiff seeks liquidated
damages for failure to pay minimum wagmirsuant to Cal. Lab. Code § 1194

Df
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(FAC 1 49.) “In any action under Secti®8, 1193.6, 1194, or 1197.1 to recover

wages because of the payment of a wiags than the minimum wage fixed by an

order of the commission or by statut employee shall be entitled to recoy
liquidated damages in an amount equathi® wages unlawfully unpaid and interg

fer
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thereon.” Cal. Lab. Code § 1194.2(aflere, Defendants agsethat liquidated
damages for the 23 individual putativeag$d members alone could equal anot

her

$2,770,361.80. (Opp’n 7.) Since the gmital damages for prevailing wages and

liquidated damages for merely 23 membershef putative class alone exceeds the
million, the Court finds that it is morekkly than not that mvailing wages damage
and liquidated damages for the for thdirenclass well exceeds the jurisdiction
minimum.
Third, Plaintiff also seeks waiting tenpenalties pursuant to Cal. Lab. Cods
203 for the alleged failure toay all wages at the tim# termination. (FAC 11 69
74.) Where an employer “willfully fails to pay...any wages of an employee wik
discharged or who quits, the wages of ¢éimeployee shall continue as a penalty fr
the due date thereof at the same ratél yaid or until an action therefore i
commenced; but the wages shailt continue for more thad0 days.” Cal Lab. Cods
8§ 203(a). Such penalties are calculatgdmultiplying the daily wage rate by th
number of days of nonpayment, up to 30 daisumm v. Morningstar, Inc., 695 F.
Supp. 2d 1014, 1018-19 (N.D. Cal. 2010). Veharstatutory maximum is specifie
courts may consider the maximum statutpeyalty available in determining wheth
the jurisdictional amount in camiversy requirement is metChabner v. United of
Omaha Life Ins. Co., 225 F.3d 1042, 1046 (9th CR0O00). Here, 92 putative clag
members no longer work for Wabtec asSafptember 19, 2015(Wolfe Decl. T 12,

ECF No. 40.) Defendants calculate tha potential waiting time penalty for eac

terminated employee is equad $14,954.40. (Opp’'n 7.)Defendants reach thi
number by multiplying the minimum prevaiti wage rage ($62.31) by 8 (an 8-hg

work day), and then by multiplying that nber by 30 (30 work days in a month).

(Id.) Therefore, multiplying the waiting tinenalty that each terminated employesd
entitled to ($14,954.40) by 92, Defendamtssert that the potential waiting tim
penalty for the entire plaintiff class is $1,375,804.8@.) (
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Finally, Plaintiffs seek statutory att@ys’ fees. So long as the underlyil

statute authorizes adé award for a successful litigaatforneys’ fees can be take

into consideration when deternmg the amount in controversyGalt G/S v. JSS

Scandinavia, 142 F.3d 1150, 1155 (91@ir. 1998). Accordig to Cal. Lab. Code &

1194.3, “an employee may recovattorney’s fees and costs incurred to enforc

court judgment for unpaid wagealue pursuant to this catleThus, attorneys’ fees

may be taken into consideration in determgnthe amount in controversy in this cas
The Ninth Circuit “has established th25% of the common fud as a benchmar
award for attorney feéss an appropriate award in class actiom$anlon v. Chrysler

Corp., 150 F.3d 1011, ® (9th Cir. 1998). Defendantassert that, accordingly
$3.19 million in attorneys’ fees can be addethe amount in controversy. (Opp’'n 7
However, the Court does not agree willefendants’ assessments; instead,

appropriate attorneys’ fees to considemsed on the Defendants’ calculations

prevailing wages damages file 23 putative class membeliguidated damages, and

waiting time penalties for purposes of establishing the amount in controversy ¢
be $1,729,130.10. The Court reachets tamount by aggregating Defendan
calculations of prevailing wages ($2,770,361.80), liquidated damag
($2,770,361.80), and waitirtgne penalties ($1,375,804.8@nd then multiplying the
sum by 0.25 (25%). However, eventhout these fees, the potential damag
available for prevailing wages, liquiddtedamages, and waigy time penalties
exceeds the jurisdictional minimum and #fere federal jurisdiction is proper.

C. TheLocal Controversy Exception

Plaintiff argues that the local ontroversy exception in 28 U.S.C.
1332(d)(4)(A) applies. “Théocal controversy exception tearrow’ and ‘a federal
court should bear in mind that the purposeadth of these criteria is to identify a tru
local controversy—a controversy that uniguaffects a particular locality to th
exclusion of all others.””Coleman v. Estes Express Lines, Inc., 730 F. Supp. 2d 1141

1152 (C.D. Cal. 2010), citingvans v. Walter Indus., 449 F.3d 1159, 1163-64 (11t
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Cir. 2006). The plaintiff bears the burden of showing that the local controyersy

exception applies to the facts of a given caBenko v. Quality Loan Serv. Corp., 789
F.3d 1111, 1116 (9th Cir. 2015).
1. Citizenship Requirement

In order for the local controversy exceptito apply, more than two-thirds of
the putative class members are requiredoéo California citizens at the time of

removal. See 28 U.S.C. § 1332(d)(4)(A)(i)(I)see also Mondragon v. Capital One

Auto Finance, 736 F.3d 880, 885 (2013). For diversity jurisdiction purposes, a natura

person is a citizen of a state if he or she ¢#tizen of the United States and the stat

her state of domicile.Kanter v. Warner-Lambert Co., 265 F.3d 853, 857 (9th Cit.

2001). “A person’s domiciles her permanent home, where she resides with
intention to remain or to which she intends to returd. “The intention to remair]
may be established by factors such asremu residence; voting registration al
practices; location of personal and reabperty; location of brokerage and ba
accounts; location of spouse and figm membership in unions and oth¢

organizations; place of employment or bess driver's licese and automobile

registration; and panent of taxes.” Kyung Park v. Holder, 572 F.3d 619, 624-2!
(9th Cir. 2009). “[T]heremust ordinarily be at leasome facts in evidence froj
which the district court may make findingsgarding class members’ citizenship f
purposes of CAFA’s locatontroversy exception.”Mondragon, 736 F.3d at 884
“The burden of proof placed upon a plainstiould not be exceptionally difficult t
bear,” and “district courtare permitted to make reasoralmferencegrom facts in
evidence...”ld. at 886. In addition, “a partyith the burden of proving citizenshi
may rely on the presumption of contingidomicile,” under which a person’s state
domicile, once established, is presumedctmtinue until rebutted by evidence
change.ld. at 885.

Plaintiff has met its burden. Plaintifroduced 70 individual declarations

putative class members testifying that,odshe date of removal (October 19, 2015
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they were citizens of the United States andf@aia, and had the intent to remain

residents of California during that time aimdo the future. (ECF No. 29-1.) Th
Court disagrees with Defendants’ argumémt such evidence should be strick
because Plaintiff's letter “set the declarants did notform them what ‘citizenship’
meant or what facts.” (Opp’n 9.) Eachtbk individually signed declarations reg
“nothing has changed regardimy domicile, in that my permanent home is still
California and | still intend to remain here(ECF No. 29-1.) Such a declaration
consistent with the meaning of “citizemghrelevant to establishing diversitySee

Kanter, 265 F.3d at 857 (a natugarson is a citizen of a stafeshe is a citizen of the

United States and the state is her statedomicile). In addition, Defendants

arguments that the declarations shouldstveeken because twdeclarations are not

signed and three others are dated befoee éhent to which they attest are al
properly rebutted by Plaintiff when it praled supplemental declarations by t
putative class members clarifying their mistakeslling out their declarations. (ECH
No. 45.)

Furthermore, Plaintiff has provided Cailifiia driver’'s license records for 1
individuals of the putative class—12 oham did not provide a signed declaratig
(Salazar Decl., Ex. 1-19, ECF No. 37Jhus, combined with the 70 individug
declarations of putative da members declaring that thegre citizens of Californig
at the time of removal, Plaintiffs hayeroduced evidence that 82 putative cl:
members (72% of the putative class) wergzens of California at the time g
removal. Moreover, the onkelevant place of employmefor the Metrolink project
is located in California. In the absenceamiy contrary evidence, it is reasonable
infer that most of the employees under caci live and intendetb remain in this
state. While Defendants challenge th¢hanticity of Plaintiff's evidence of the 1
California driver’s license records, thecords were accompanied by a declaration
Stephen Salazar, a private investigator gnredowner of S.A.S Legal & Investigativ
Services, who testified to Wiag personal knowledge of suchcords. Accordingly,
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Plaintiff has satisfied its burden of estabimgy that two-thirds othe plaintiff class
were California citizens dhe time of removal.
2. Substantial Local Defendant

Plaintiff, however, fails to prove thddefendant Mark Martin is a defenda
from whom significant relief is soughhd whose alleged conduct forms a significa
basis for the claims asserteth order for the local cortrversy exception to apply, &
least one defendant must be: “a citizenhaf State in which the action was origina
filed,” “from whom significant relief is soudghby members of the plaintiff class,” an
“whose alleged conduct forms a significamsis for the claims asserted by ft
proposed plaintiff class.” 28 U.S.C. 8 138%4)(A)(i)(I1). The parties do not disput
that Defendant Wabtec is a PennsylvaniapOmtion. (See FAC  5.) The parti
also do not dispute that Defendant Mark duais a citizen of Clifornia. (See Opp’'n
10-15.) Thus, the Court next consideveether Martin’s conduct constitutes
significant basis” for Plaintiff's claimsra whether the Plaintiff seeks “significa
relief” from him. 28 U.S.C§ 1332(d)(4)(A)(1)(I1).

To determine whether Martin’'s conducan form a substantial basis f
Plaintiff's claims, the alleged conduct musé compared to the “conduct of ¢
defendants.” Benko, 789 F.3d at 1118. For Martito fulfill the local defendant
requirement of the exception, he mbstthe primary focus of the claim€hristmas

v. Union Pacific RR., No. CV15-02612-AB-(PLAX)2015 WL 5233983, at *4 (C.D|

Cal. Sept. 8, 2015kee also Woods v. Sandards Ins. Co., 771 F.3d 1257, 12566
(10th Cir. 2014) (“the [SenatJudiciary] Committee intendbat the local defendar
must be a primary focus of the plaintiffsfaims—not just a peripheral defendant|
Here, Plaintiff asserts that Martin “was amployee, agent, and/or representative
Wabtec. (FAC  6.) Plaintiffs also allegleat as “project manager” of Wabte
Martin, “on behalf of his employer viokd, or caused to be violated certd
provisions of the Labor Code including but not limited to minimum w
requirements under Labor Co&& 510, 1194, 1771 and 1774.ld) However,
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Plaintiff does not make any specific allegas regarding Martin’s role in the condu
that is the basis of the Complaint.

The lack of specificity with respect to Martin is analogous to the Tenth Cirg
decision inWoods v. Sandard Ins. Co., 771 F.3d 1257 (10t&ir. 2014). InWoods,

the plaintiff class sued threemployer, Standard Insur@ Company, and a Standard

employee that the plaintiffs alleged wassponsible for plaintiffs’ accounts ar
administering benefits in accordanwith the company’s policyld. at 1260. The
Tenth Circuit held that the Standard eoyde was an “isolated role player” in tk
insurance company’s scheme and as altrégu conduct did not form a substant
basis that could trigger the local controversy exceptiah.at 1266. Similarly here
Plaintiff is suing Wabtec (his formeemployer) and Martin, Wabtec’'s employs
“acting pursuant to the agreement on belwdlhis employer.” In both cases, tf
would-be local defendants weret alleged to have had the authority to act on t
own, but were simply “local agentsf the larger, out-of-state companhd. at 1267.
Furthermore, while Plaintiff assertsathMartin had control over wages ai
working schedules of the employees on pheject, Martin was hired by Wabtec

2014, four years after contract No. H1636wi#s signed. (Martin Decl. § 2.) Sin¢

the Metrolink project started long before \was hired, Martin was not involved in it
negotiation or the determination whetheevyailing wage requirements applied to t
project. (d.) Accordingly, the conduct of Mt cannot form a “significant basis
for the claims of the putative class becatartin’s conduct only reflects the rei
target at issue—Wabtec. While the Cdimtls that the local controversy exceptig
does not apply on this basis, a review @ omplaint further reveals that Plaint
does not seek “significant relief” from Martin.

“‘Relief sought against the local defendant is significant if it is a signifi¢
portion of the entire relief sought by the clashristmas, 2015 WL 5233983, *6,
The Ninth Circuit has suggested that when one defendant is liable to all memk
the class and other defendants are only liable to some of the class, “the great

14

ct

uit's

d

e
neir

nd

n
e

cant

Ders
bulk




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

any damages award is sought from” the deént that would be liable to all membeg
of the class.Coleman v. Estes Exp. Lines, Inc., 631 F.3d 1010, 101@®th Cir. 2011).
Here, as previously discussed, Martin was$ the project manager for all of the clg
members because he was hired by Wabte20i¥. (Martin Decl. § 2.) Thereforg
“the great bulk of any damage award” might from Wabtec, ino would be liable tg
all members of the class for the entire duwraf the Metrolink project. Accordingly
Plaintiff fails to establish that theseek significant teef from Martin.
3. Other Class Actions Filed Within the Last Three Years
The local controversy exception requiréhat “during the 3-year perio

preceding the filing of that class action, otbier class action has been filed assert

the same or similar factual allegaticagainst any of the defendants on behalf of the
same or other persons.” 28 U.S.C. 8 1332)dM)(i)) (emphasisadded). Defendant
contend that the local controversy exceptdoes not apply because a similar cl

action was filed less than three monthsopron behalf of the same class, |i

Hernandez v. Fidelity & Deposit Co. of Maryland, Case No. 2:15-cv-05996-ODW
AFM. (Opp’n 15-17.) The plaintiffs Vontarily dismissed the Hernandez case
August 13, 2015. However, neither Martiar Wabtec were named as defendants
that previously filed case. Furthermowdile the plaintiffs in the previoudernandez
similarly represented “all workers engagedtlie execution of the scope of work
WABTEC...under Contract No. H1636-10the action was brought against
defendant corporation in its capacity adusiness issuing payment bonds on pu

work projects. (Madden DedEx. A.) Nonetheless, becauMartin is neither a local

defendant from whom significant relief s®ught nor whosellaged conduct forms @
significant basis for the claims Plaintifsgerts, the local controversy exception
CAFA does not apply.
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V. CONCLUSION
For the reasons discussdibae, the Court finds subjestatter jurisdiction over
this action under 28 U.S.C. § 1332. Accordingly, the CQENIES Plaintiff's
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Motion to Remand.
IT1SSO ORDERED.

March 14, 2016

Y, 207

OTISD. WRIGHT, I
UNITED STATESDBISTRICT JUDGE
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