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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
FABRITEX INC., a Céfornia CASE NO. 2:15-cv-08231-ABIPRY
Corporation,
Plaintiff,
V.
_ PROTECTIVE ORDER
TARGET CORPORATION, a Minnesot
Corporation; MOSSIMO, INC., a
Delaware Corporationand DOES 1-10;
inclusive,
Defendants.
DEFINITIONS
1.  Asused in this Protective Order,
a. “Designating Party” means any Person who designates Materi
Confidential Material.
b.  “Discovering Counsel” means coungélrecord for a Discovering
Party.
C. “Discovering Party” means the Patb whom Material is being
Provided by a Producing Party.
d. “Confidential Material”’ refers to those materials designated as
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“CONFIDENTIAL” or “ATTORN EYS’ EYES ONLY” as déned in Paragraph 2
below.

e. “Material” means any documentstenony or information in any
form or medium whatsoever, includingitiout limitation, any written or printed
matter, Provided in this action by a Party lbefor after the date of this Protective
Order.

f. “Party” means the Parties to this action, their attorneys of record

and their agents.

g. “Person” means any individualprporation, partnership,
unincorporated associatioggvernmental agency, or othgusiness or governmenta
entity whether a Party or not.

h.  “Producing Party” meanany Person who Pralas Material during
the course of this action.

I “Provide” means to produce any Maal, whether voluntarily or
involuntarily, whether pursuant to request or process.

CONFIDENTIAL DESIGNATION
2. A Producing Party may designate“@ONFIDENTIAL” any material

provided to a Party which containsdiscloses any of the following:

a. Non-public insider informatiorpersonnel files, financial
information, trade secrets, confidehtammercial information, proprietary
information, or other confidential or s&itive information which the Producing Part
determines in good faith shoudé kept confidential; and

b. Information that the Party isnder a duty to preserve as
confidential under an agreement with or other obligation to another Person.

C. The Producing Party may desaa as “ATTORIEYS' EYES
ONLY,” documents Parties caerid contain or disclose eaials which they in good

faith believe to be of an extremely highgdee of current commercial sensitivity anc

A 1

<<

1/or

would provide a competitive advantagdtiocompetitors if disclosed.
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d.  The designation of "CONFIDENTIAL" and/or "ATTORNEYS

EYES ONLY" by the producing party shall imo way restrict the p®iving party from
naming additional parties to the litigati®uych as manufacturers, distributors,
importers, retailers and others in the supgigin of the alleged infringing goods, or
otherwise conducting discoversyich as serving subpoenas,potential parties to thq
litigation.

3. A Producing Party shall stamp as “CONFIDENTIAL” or “ATTORNEY
EYES ONLY” Materials which the Produciriearty in good faith believes are entitlé
to protection pursuant to the standardd@eh in Paragraph 2 of this Order. A

Producing Party may designater@idential Material for Protection under this order

either of the following methods:
a. By physically marking the confidéal portions with the following
inscription prior to Providing it to a Party:
CONFIDENTIAL
or
ATTORNEYS' EYES ONLY
b. By identifying with specificity inwriting to the Discovering Party

any previously Provided Matal which was not desighateas Confidential Material

prior to its having been Provided. For purpostthis method of designation, it will be

a sufficiently specific identification to raféo the bates numbers or deposition pags
numbers of previously Provided Mat@tiWhere a Producing Party designates
previously Provided Materias Confidential Material purant to this subparagraph

the Producing Party will follow the procedursst forth in the mvious subparagraph

U

D
-

for designating Confidential Material, and Provide to the Discovering Party additional

copies of the previously Provided Material marked with the inscription described
previous subparagraph. Upon receipt ofdbdditional copies which comply with the

procedures set forth in the previagisparagraph, the 8sovering Party will

immediately return to the Producing Pattg previously Provided Material, or
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alternatively, will destroy all the previously Provided Material, at the option of thq
Producing Party. For previously Provideterial which was not designated as
Confidential Material at the time of iteing Provided, this Protective Order shall
apply to such materials beginning on théedhat the Producing Party makes such
designation.

All costs associated with the designasaf materials as “Confidential” or
“Attorneys’ Eyes Only” involving, for exaple, the cost of binding confidential
portions of deposition transcripts, shiadl initially borne by the Party making the
designation with no prejudice regarding esignating Party’s ability to recover its
costs upon completion of the litigation.

The designation of documents as “Coafitdal”’ or “Attorneys’ Eyes Only” dogs
not entitle the parties to have those doeunts filed under seal. An application,
including a stipulated application to flelocuments under seal must comply with
Local Rule 79-5.

RESTRICTION ON USE OF CONFIDENTIAL MATERIAL
4. Confidential Material designatess CONFIDENTIAL shall not be

disclosed, nor shall its contisrbe disclosed, to any persor entity other than those

described in Paragraph 7tbfs Protective Order and othinan in accordance with the
terms, conditions and resttimns of this Protective @er. Confidential Material
designated as ATTORNEYS’' EYES ONLY dhaot be disclosed, nor shall its
contents be disclosed to any person or eptityer than those daswoed in Paragraph 8
of this Protective Order.

5. Confidential Material Provided by Producing Party to a Discovering
Party shall not be used by the Discovelfitagty or anyone other than the Producing
Party, specifically including the persons ideetifin Paragraphs 7 or 8 as appropriate,
for any purpose, including, without limitati any personal, business, governmental,

commercial, publicity, public-relations, btigation (administrative or judicial)

purpose, other than the prosecutosrdefense of this action.
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6.  All Confidential Material shall b&ept secure by Discovering Counsel
and access to Confidential Masg shall be limited to psons authorized pursuant t(
Paragraphs 7 or 8 of this Protective Order.

7. For purposes of the preparation asthction, and subject to the terms,
conditions, and restrictions of this Prdtee Order, Discoverin@ounsel may disclos
Material designated as CONFIDENTIAL atite contents of Mat&l designated as
CONFIDENTIAL only to the following persons:

a.  Counsel of record working on thagtion on behalf of any party a
counsel’'s employees who are directly papiting in this action, including counsel’s
partners, associates, paralegals, asssstaecretaries, and clerical staff.

b. In-house counsel and such in-heuw®unsel’'s employees who ars
directly participating in this actiomcluding counsel’s paralegals, assistants,
secretaries, and clerical staff.

C. Court and deposition reporgeand their staff.

d. The Court and any Person emytd by the Court whose duties
require access to Materialsignated as CONFIDENTIAL.

e.  Witnesses at depositions or gred proceedings, in accordance
with procedures set forth in Paragraphs 11-13.

f. Non-party experts andaosultants assisting counsel with respec
this action and their secretarial, techhead clerical employees who are actively
assisting in the preparation of this actionaatordance with the pcedures set forth
Paragraphs 11-13.

g. Officers, directors and employeestbé Parties hereto who have
need to review Material designated @NFIDENTIAL to assisin connection with
this litigation, subject to the limitations set forth herein;

h. Photocopy service personnel who photocopied or assisted in t

photocopying or deliving of documents in this litigation;

O
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I Any Person identified on the face arfiy such Material designate(
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as CONFIDENTIAL as an ahor or recipient thereof;

J. Any Person who is determinedhave been an author and/or
previous recipient of the Material desigrthees CONFIDENTIAL, but is not identifig
on the face thereof, provided there is ptestimony of actual authorship or receipt
the Material designated as CBNDENTIAL by such Person; and

K. Any Person who the Parties agreevriting may receive Material
designated as CONFIDENTIAL.

The Parties shall make a good faith effortitat dissemination of Material designat
as CONFIDENTIAL within these categories to Persons who have a reasonable
for access thereto.

8. For purposes of the preparation abthction, and subject to the terms,
conditions, and restrictions of this Reotive Order, the Discovering Counsel may
disclose confidential financial Matetidesignated as ATTORNEYS’ EYES ONLY,
and the contents of Material so dgsted, only to the following persons:

a.  Counsel of record for the Parties to this action and counsel’s
employees who are directly participatinglms action, including counsel’s partners
associates, paralegals, assistants, secretarial, and clerical staff.

b.  Court and deposition reporgeand their staff.

C. The Court and any person eropéd by the Court whose duties
require access to Material desitgthas ATTORNEYS' EYES ONLY.

d.  Witnesses at depositions or gredl proceedings, in accordance
with procedures set forth in paragraphs 11-13.

e. Experts and consultants assistiogiigsel with respect to this actig
and their secretarial, technical and clermaployees who are actively assisting in {
preparation of this action, imccordance with the proceeégsrset forth in paragraphs
11-13.

f. Any Person identified on the face arfiy such Material designate(

d

of

ed

heed

he

as ATTORNEYS’ EYES ONLY as an d&dr or recipient thereof; and
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g. Any Person who is determinedhiave been an author and/or
previous recipient of the Material dgeated as ATTORNEYS’ EYES ONLY, but ig
not identified on the face thereof, providedrhis prior testimony of actual authors
or receipt of the Material designatedAETORNEYS’ EYES ONLY by such Persor]
and

h.  Any Person who the Parties agreevriting may receive Material
designated as ATTORNEYS’ EYES ONLY.

UNDERTAKING TO BE BOUND BY PROTECTIVE ORDER

9. Before Discovering Counsel may disséoConfidential Material to any

Person described in subparagraphs 7(9), &r 8(f) above, the Person to whom
disclosure is to be madhall receive a copy of thi¥rotective Order, shall read
Paragraphs 1, 4, 5, 6,8,9 and 10 (including the subpgraphs where applicable) ¢
the Protective Order, shall evidence hidier agreement to be bound by the terms,
conditions, and restrictions of the Prdtee Order by signing an undertaking in the
form attached hereto &shibit A (the “Undertaking”), andhall retain the copy of
this Protective Order, with a copy lois or her signed Undertaking attached.
Discovering Counsel shall keep a copytid signed Undertaking for each person
described in subparagraphs 7(f), 7(g), or 8(f) to whom Disaay&punsel discloses
Confidential Material.
10. The individuals designated in subparagraph 8(a) above, are specifig
prohibited from publishing, releasing, ohetwise disclosing Mat&l designated as
ATTORNEYS’ EYES ONLY, or the contentseheof, to any directors, officers, or
employees of the company for which the individual is employed, or to any other
persons not authorized under this Protediivder to receive such information. The
designated individuals in subparagrapa)&hall retain all ATTORNEYS’ EYES
ONLY material in a secummanner under separate and coafitial file, so as to avoic

inadvertent access by, or disslwe to, unauthorized persons.

hip

ally
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DEPOSITIONS
11. Absent a court order to the contratlyose portions of depositions taker
by any Party at which any Material desigmbses CONFIDENTIAL is used or inquirg

into, may not be conducted in the preseoicany Person(s) other than (a) the

deposition witness, (b) his or her counseld (c) Persons authorized under Paragr
7 of this Protective Order smew such Confidential Mat&l. During those portions g
depositions in which Material designdtATTORNEYS’ EYES ONLY is used or
inquired into, only those persons authoripedier Paragraph 8 to view such Materi
may be present unless @uct orders otherwise.

12. Counsel for any deponentay designate testony or exhibits as
Confidential Material by indicating on the record at the deposition that the testin
of the deponent or any exhibits to his or testimony are to be treated as Confiden
Material. Counsel for any gt may designate exhibits in which that Party has a
cognizable interest as Confidential Maaé by indicating on the record at the

deposition that such exhibit(s) are to mated as Confidentidaterial. Failure of

counsel to designate testimooryexhibits as confidentiat deposition, however, sha

not constitute a waiver of the protectedtss of the testimony or exhibits. Within
thirty (30) calendar days oéceipt of the transcript of tleeeposition, or thirty days of
the date on which this Protective Ordecbmes effective, whichever occurs last,
counsel shall be entitled tosignate specific testimony or exhibits as Confidential
Material by advising the court reportardacounsel in writing. If counsel for the
deponent or Party fails to designate the trapsor exhibits as Confidential within th
above-described thirty (30) day periodyather Party shall be entitled to treat the
transcript or exhibits as non-confidentialteraal. For purposes of this Paragraph 1
this Protective Order shall lmeemed “effective” on the@ate on which it has been
executed by all counsel for the Parties.

13. When Material disclosed duringdeposition is designated Confidentia

Material at the time testimony is givenetheporter shall separtéranscribe those

8
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portions of the testimony so designatedlshark the face of the transcript in
accordance with Paragraph 3 above, and shatitaia that portion of the transcript (
exhibits in separate filamarked to designate the catdntiality of their contents
absent a court order to the contrary, the repahall not file or lodge with the Court
any Confidential Material without obtang written consent from the Party who
designated the Material &onfidential Material. Foconvenience, if a deposition
transcript or exhibit contains repeateterences to Confideial Material which
cannot conveniently be segregated framn-confidential mateail, any Party may
request that the entire transcript @hmit be maintained by the reporter as
Confidential Material.
USE OF CONFIDENTIAL MATERIAL IN PLEADINGS AND OTHER COURT
PAPERS
14. If any Party or non-party seeksfte or lodge with the Court any

Confidential Material, such materials #Hze submitted to the Court in accordance
with the procedures set forth in LocallR79-5.1. No documés may be filed or

lodged under seal absent@ud order pertinent to the specific document(s). Ifa P
wishes to file or lodge documents undeal, the other Party shall not unreasonably

withhold agreement to such procedure. llagneement is reached, the Parties shal

submit to the Court a Stipulation and Progb&eder for such filing or lodging under

seal. If no such agreement is reached, themptbponent of lodging or filing under s
shall submit an Application and Propog@dier pursuant to Local Rule 79-5.1.
OBJECTIONSTO DESIGNATION
15. Any Party may at any time notify thigesignating Party in writing of its

contention that specified Material designasasdConfidential Material is not properly

arty
y

pal

so designated because such Material does not warrant protection under applicable la

The Designating Party shalitin ten (10) calendar daysieet and confer in good

faith with the Party challenging the designation in an attempt to resolve such dis

pute.
ind

The objecting Party shall have twenty-o@&)(calendar days from the initial meet g
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confer to file a motion with the Courtrfoelief from designationf the material in
guestion. The Designating Pasghall have the burden showing, on such motion,

that the material being objected to vegpropriately designated as Confidential

Material. Any such motion sifi be set for hearing on tliest available calendar date.

Pending resolution of any motion filed pursttmthis Paragrapfall Persons bound
by this Protective Order shall continue to triwt Material which ishe subject of the
motion as Confidential Material.

16. Any discovery disputes concernitite designation of materials or
disclosure of documents oformation under this Protége Order shall be brought i
compliance with Local Rule 37 and a proposgdulated protective order should sg
provide.

INADVERTENT PRODUCTION OF PROTECTED MATERIAL

17. The inadvertent failure by a ProduciRgrty to designate Material as
CONFIDENTIAL or ATTORNEYS’ EYESONLY shall not waive any such
designation provided that the Producing Padtifies all Discovering Parties that su
Material is CONFIDENTIAL or ATTORNEYS' EYES ONLY within ten (10) days

from when the failure to designate fitsécomes known to the Producing Party. A

Discovering Party shall not be in breachttas Order for any use of such Material
before the Discovering Party receives nobtéhe inadvertent flure to designate.
Once a Discovering Party has received naticihe inadvertent failure to designate
pursuant to this provision, the DiscoveriAgrty shall treat such Material at the
appropriately designatdevel pursuant to the terms of tli#tsotective Order. If, befol
the Producing Party notifies a Discoveridgrty of such designation of already-
produced Material, the Discovering Party thses such Material ia manner or to ar
Person, inconsistent with the subsequent designation, that Discovering Party sh
notify the Producing Party within tet@) days of receiving such notice.
RETURN OF MATERIAL

D
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18. Within ninety (90) calendar days aftde final settlement or terminatiol
of this action, Discovering Counsel shallumn or destroy (at the option and expens
of Discovering Counsel) all Materials provided by a Producing Party and all cop
thereof except to the extent that anyhe foregoing includes or reflects Discoverin
Counsel's work product, and except to the ethat such Material has been filed W
a court in which proceedings related ttaction are being conducted. In addition,
with respect to any such retained workguct and unless otherwise agreed to, at t
conclusion of this action, counsel for eddrty shall store in a secure area all worl
product which embodies Confidential Matdiiogether with all of the signed
undertakings they are required to presgresuant to Paragraghabove, and shall n
make use of such Material@pt in connection with any aah arising directly out of
these actions, or pursuant to a court ordegtmd cause shown. The obligation of t
Protective Order shall survive the termioatiof this action. To the extent that
Confidential Materials are or becorkeown to the public through no fault of the
Discovering Party, such Confidential Matesighall no longer be subject to the terr
of this Protective Order. Upon request, calrsr each Party shall verify in writing
that they have complied with tipeovisions of this paragraph.

SCOPE OF THISORDER

—

1
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J
ith

he
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19. Except for the provisions regarding pasal or post-settiement return and

destruction of Material, or segregationvadrk product which embodies Confidentig

Material, this order is strictly a pretrial orglé does not govern the trial in this actign.

20. Not later than seven dapefore trial in the actiofCounsel agree to me¢
and confer concerning the use altof Confidential Material.

21. Nothing in this Protective Order dhbe deemed to limit, prejudice, or
waive any right of any Party éterson (a) to resist or corlmliscovery with respect t
or to seek to obtain additional or differgmrbtection for, Mateal claimed to be

protected work product or privileged undealifornia or federal law, Material as to

ot

0,

which the Producing Party claims a legal oltign not to disclose, or Material not
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required to be provided pursuant to California law; (b) to seek to modify or obtai
relief from any aspect of this Protective Ordg);to object to the use, relevance, of]
admissibility at trial or otherwise of any Maial, whether or nadesignated in whole
or in part as Confidential Material governieg this Protective Order; or (d) otherwig
to require that discovery be conductatording to governinaws and rules.

22. Designation of Material as Confidigad Material on the face of such
Material shall have no effect on the authatytior admissibility of such Material at
trial.

23. This Protective Order shall not preclude any Person from waiving th
applicability of this Protective Order witlespect to any Confidential Material
Provided by that Person or using any Coafitilal Material Provided by that Person
using any Confidential Material ownég that Person in any manner that Person
deems appropriate.

24. This Protective Order shall not affect any contractual, statutory or ot
legal obligation or the rigbktof any Party or Personti respect to Confidential
Material designated by that Party.

25. The restrictions set out in the Reotive Order shall not apply to any
Material which:

a. Atthe time itis Provided is available to the public;
b.  Afteritis Provided, becomes avala to the public through no aq
or failure to act, of the Discovering Party; or
C. The Discovering Party can show
I Wasalreadyknownto the Discovering Party independently
of receipt of the Confidential Material this or prior litigation; or
li.  Was received by the Discaweg Party, after the time it waj
designated as Confideal Material hereunder, fromtaird party having the right to

make such disclosure.
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26. If at any time any Material protected by this Protective Order is
subpoenaed from the Discovering Party hy &ourt, administrative or legislative
body, or is requested by anther Person or entity purporting to have authority to
require the production of such materiak fharty to whom the subpoena or other
request is directed shall immediately gwetten notice thereof to the Producing P4
with respect to Confidential Materiabsght and shall afforthe Producing Party
reasonable opportunity to pursue formal objections to such disclosures. If the
Producing Party does not prevail on its obatdi to such disclosure, the Discoverin
Party may produce the Confidential Matemaihout violating this Protective Order.

SUBMISSION TO COURT
27. The Parties agree to submit this leatve Order to the Court for adopti

as an order of the Court. The Partieserve the right to seek, upon good cause,

modification of this Protective Order by the Court.

IT 1SSO ORDERED.

Honorable Jean P. Rosenbluth
United States M agistrate Judge

Date: August 15, 2016

rty

g

on
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EXHIBIT A

UNDERTAKING TO BE BOUND BY THE PRETRIAL PROTECTIVE ORDER
REGARDING CONFIDENTIALITY OF DOCUMENTS

l, [print or type full name], of

[print or type full address], declare undenphy of perjury that | have read in its
entirety and understand the Protective OtHat was issued by the United States
District Court for the Central Digtt of California in the case ¢fabritex, Inc. v
Target Corporation, et al., No. 2:15-CV-08231-AB(JPRx)l agree to comply with ar
to be bound by all the terms of this Paditee Order and | unastand and acknowled
that failure to so comply could expose meamctions and punishment in the naturg
contempt. | solemnly promise that | wilbt disclose in anygnanner any information
or item that is subject to this Protectived®r to any person or entity except in strict
compliance with the provisions of this Order.

| further agree to submit to the jurisdiction of the United States District Col
the Central District of California for the purpose of enforcing the terms of this
Stipulated Protective Order, even if such enforcement proceedings occur after

termination of this action.

Date: , 2016

City and State where sworndsigned:

Signed:

[Print Name] [Signature]

irt for

14
[PROPOSED] PROTECTIVE ORDER



