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UNITED STATES DISTRICT COURT
9
CENTRAL DISTRICT OF CALIFORNIA
10
11
JOY ARONSON, Case No. CV 15-08630-RA0O
12 _
Plaintiff,
13
V. MEMORANDUM OPINION AND
14 _ ORDER
CAROLYN W. COLVIN, Acting
15 || Commissioner of Social Security,
16 Defendant.
17
18 l. INTRODUCTION
19 Plaintiff Joy Aronson (“Plaintiff’) chllenges the Commissioner’s denial |of
20 her application for a period of disabilityjé disability insurance benefits (“DIB”).
21 For the reasons stated be&lahe decision of the Comssioner is REVERSED and
22 the action is REMANDED for further procedeads consistent with this Order.
23 . PROCEEDINGS BELOW
24 On June 22, 2012, Plaintiff applifor DIB alleging disability beginning
25 November 14, 2007. (Adminmstive Record (“AR”) 180-86) Her application was
26 denied initially on November 29, 2018nd upon reconsidation on August 23
21 2013. (AR 79-124.)0On September 6, 2013, Plafhtiiled a written request for
28
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hearing, and a hearing was held @ttober 8, 2014. (AR 43-78, 140-41.)

Represented by counsel, Plaintiff appeasaed testified, along with an imparti
vocational expert (“VE”). (AR 43-78.Dn November 21, 2014, the Administrati

Ve

Law Judge (“ALJ”) found thaPlaintiff had not been under a disability, pursuant to
the Social Security Act,from November 14, 2007 through December 31, 2013.

(AR 36.) The ALJ’s decision became tGemmissioner’s final decision when the

Appeals Council denied Plaintiff's request feview. (AR 1-6.) Plaintiff filed thig

action on November 4, 2015. (Dkt. No. 1.)

The ALJ followed a five-step sequent&taluation process to assess whether

Plaintiff was disabled under the Social Security Alotster v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one the ALJ found that Rintiff had not engage

)

in substantial gainful activity from Now&er 14, 2007, the alleged onset date

(“AOD"), through Decembe31, 2013, the date last imed (“DLI"). (AR 27.) At

step twqg the ALJ found that through the DLRJaintiff had the seere impairments

of right shoulder adhesive capsulitis anddpis tendinitis, degeragive disc diseas

D

of the lumbar spine, multiple right aneft thumb and middle finger surgeries| a

history of spontaneous rib fractureMay and September 2011 due to osteoporotic

problems, and carpal tunnel syndrome wstirgery on the ght hand in Octobe
2011. (d.) At step three the ALJ found that througthe DLI, Plaintiff “did not

have an impairment or combination ofgaearments that met anedically equaled

the severity of one of the listed impaents in 20 CFR Part 404, Subpart
Appendix 1.” (AR 29.)
Before proceeding to step four, the Aflolind that through the DLI, Plaintif

had the residual functional capacity (“RFC”) to:

! Persons are “disabled” for purposes edaiving Social Security benefits if th
are unable to engage imyasubstantial gainful activitpwing to a physical o

I

—h
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Y

s

mental impairment expected to result in teatr which has lasted or is expected to

last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
2
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[Plerform light work . . . , including lifting up to 20 pounds
occasionally and 10 pounds frequendtanding and/or walking up to

6 hours in an 8-hour workday, asdting up to 6 how in an 8-hour
workday, with the following adtonal restrictions: limited to
occasional performance of postuidtivities, no forceful gripping,
grasping, torqueing with thegft upper extremity, and limited to
occasional over the shoulder movements with the right upper
extremity.

(AR 29-30.)

At step four, based on Plaintiffs RFC and the VE'’s testimony, the ALJ

found that through the DLI, Plaintiff waspable of performing past relevant wark

as a sales director and sales representativertising. (AR 35.) Accordingly, the

ALJ did not proceed tstep five and instead, found that Plaintiff was not under a

disability from the AOD through the dalst insured. (AR 36.)
lll. STANDARD OF REVIEW

Under 42 U.S.C. § 405(g), a distrimburt may review the Commissioner’s

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar
supported by substantial evidence, and & finoper legal standards were appli
Mayes v. MassanarR276 F.3d 453, 458-59 (9th C001). “Substantial evidence’
means more than a mere gitia, but less than a prepondece; it is such relevant
evidence as a reasonable person might acceqateapiate to support a conclusion.”
Lingenfelter v. Astrue504 F.3d 1028, 1035 9 Cir. 2007) (citingRobbins v. Sog.
Sec. Admin466 F.3d 880, 882 (9th Cir. 2006)\n ALJ can satisfy the substanti

D

al

evidence requirement “by setting out a dethand thorough summary of the fac¢ts

and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[Tlhe Commissioner’s decision cannbe affirmed simply by isolating

specific quantum of supporting evidendgather, a court must consider the rec

ng

A

prd

as a whole, weighing both evidence teapports and evidence that detracts flom

the Secretary’s conclusion.Aukland v. Massanark57 F.3d 1033, 1035 (9th C
3
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2001) (citations and internal quotationsitied). “Where eviénce is susceptibl
to more than one rational interpretation,” the ALJ’'s decision should be uplk
Ryan v. Comm’r of Soc. Seb28 F.3d 1194, 1198 (9th Cir. 2008) (citiBgrch v.

Barnhart 400 F.3d 676, 679th Cir. 2005));see also Robbingl66 F.3d at 882

(“If the evidence can support either affimgior reversing the ALJ’s conclusion, \
may not substitute our judgment for thattle¢ ALJ.”). The Court may review on
“the reasons provided by the ALJ in theahility determination and may not affir
the ALJ on a ground upon which he did not rel@tn v. Astrue495 F.3d 625, 63(
(9th Cir. 2007) (citingConnett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003)).
IV. DISCUSSION

Plaintiff contends that the ALJ: (1) failed to properly consider the opinid

treating physician Neal S. ElAttrache, M,Degarding her resations from using
her right shoulder at should&vel for prolonged periodsf time; the opinion of

treating physician Daniel Sanchez, M.Begarding her abilityo rarely reach uy

above the shoulder; and the opinion ofsatative examiner Mark Wellisch, M.D\.

regarding her limitatiomo occasional pushing and pullin@) erred in rejecting th
conclusions or observations of “otherustes;” and (3) erred in the credibili
determination. (Joint Submission Regarding the Issues on Appeal (“Joint Su
4-9, 14, 15-17, 19-24, 30-31) (Dkt. No. D5)I'he Commissioner contends that:
the RFC for no forceful gripping, gnaisg or torqueing with the right uppg
extremity and occasional over the shauldactivities with the right arm “ar
reasonably consistent with the medicaldewnce;” (2) any error in not addressi
the vocational report was haess; and (3) the ALJ’s craallity determination wag
proper and is entitled to deferenceoifd Sub. at 9-14, 17-19, 24-30.)
A. The ALJ Erred In Considering the Opinions of Dr. ElAttrache,

Dr. Sanchez, and Dr. Wellisch

Plaintiff argues that the ALJ erred mot providing any @asons for rejectin

portions of the opinions of treating orthopedic surgeon Dr. ElAttrache, tre
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physician Dr. Sanchez, andaewrining physician Dr. Wellischregarding restrictions

on the use of her right shoulder at ahd\se shoulder level and her ability to pu

and pull. (Joint Sub. at 5-9.) The i@missioner argues that the RFC “sufficient

captures” Plaintiff's restriction®n use of her right arm.Id( at 9-14.) For the

reasons set forth below, the Court agrees with Plaintiff.
1. Opinions of Dr. ElAttrache Dr. Sanchez, and Dr. Wellisch
The record includes a physician’ateiment and treatment notes from
ElAttrache. On October 29, 2008, DElAttrache completed a form entitle
“Attending Physician’s Statement Lifen@ Disability Insurance.” (AR 561-62

JJ

sh
y

Dr.
d,
)

He diagnosed Plaintiff with right shoulder subacromial impingement and hicep:

tendinosis with longitudinal biceps tesince November 14, 2007, and noted a |
17, 2008 MRI revealing evidence of a longital tear of the biceps tendon in t
occipital groove. (AR 561.) He stated thet had treated Plaintiff since July 3
2008 on an as-needed basis, and her cafrgeatment includes physical theray
cortisone injection, and monthly cheaks. (AR 561, 575.) He opined th
Plaintiff was capable of sedentary activiyith “no activity that may aggravate (
cause pain at right shoulder [illegible] useight upper extremity.” (AR 562.) H
opined that Plaintiff could not perform excessive driving, flying in an airpl
moderate lifting, pushinguulling, and more than modse computer work.Id.)

In a treatment note dated Januar@0)9, Dr. ElAttrache recommended tf
Plaintiff “try to limit her work-related aatities and duties to functions that do r
require prolonged use of the arm at above shoulder leVyedo not require
repetitive lifting, pushing, or pulling.” (AR 354.) On June 25, 2009, O
ElAttrache noted that Plaintiff has d&istory of adhesie capsulitis with
impingement and biceps tendonitis of thght shoulder. (AR 348.) He notsg
“some mild occasional episodes of reemtr capsular inflammation with recurre
activity done at or abovensulder level such as driving, use of the mouse for

computer, or certainly repetitive lifting overhead.ld.Y On examination, Dr
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ElAttrache found mildly positive impingemesigns to Neer and Hawkins testir]
slight stiffness at the end of her rangfemotion with overhead extension at abt
165 degrees, external rotation at 90 degrees, and horizontal abduction lackin
5 degrees. Id.) He found good strength of her rmtacuff with some mild pain
with heavy resistance testing of abduction and thumb-down positior
supraspinatus testing.ld() There was mild discomfort with Speed’s maneuy
(Id.) Dr. ElAttrache found Plaintiff “welenough that she can do her normal d;
activities without any moreggressive intervention,”’ral recommended that she
“permanently restricted for recurrent owead pushing, pulling, lifting and use
the right shoulder at shoulder levet fwolonged periods of time.”Id.)

On January 21, 2010 and June 19, 2012, Dr. Sanchez opined that H
could walk and stand less than one hourfosibne to two hours, lift less than fiv
pounds occasionally, and required thregen 30-minute rest periods during t
day. (AR 33, 505-06, 857-58hle opined that Plaintiff was limited with repetitiy
movements and pushing and pugdfiwith the right arm. (AR 857.) He opined tf
Plaintiff was unable to work an eight-hour day. (AR 33, 5@&,.8 On August 29
2014, Dr. Sanchez opined that Plaintiff was capable of standing for 15 mi
walking for 20 minutes, andoald not do prolonged sittinfg. (AR 33, 1729-34.)
She could lift and carry less than fiveumals, and she was not capable of full ti
work. (AR 1731, 1733.) She could raralyach up above the shoulders. (4
1731.)

Dr. Wellisch conducted an orthopedexamination on October 15, 201
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(AR 1285-91.) He noted that Plaintifidicated that she could not do “repetitive

acts with her right upper extremity,” buteshould do most activities of daily living

with the assistance of her husband.” R(A285.) A physical examination of t
upper extremities revealed slight tendesanteriorly in the shoulders, but w

otherwise normal. (AR 1288.) Griprength was noted to be 35 pounds on

> The ALJ incorrectly cited the dates September 29, 2014. (AR 33.)
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right and 4 pounds on the left. (AR 128%Jotor strength in the upper extremiti
was 5/5, sensation was well preserved gflexes were 2+ and symmetricald.)
An x-ray of the right shoulder showed pwidence of subluxation or degenerat
changes in the glenohumeral joint or acromioclavicular joihd.) (Dr. Wellisch

diagnosed right shoulder pain with proleatotator cuff tendiapathy, degenerativ

facet disease in the lumbar spine withactic low back pain, and possible tendinit

D
(2]

ve

e

S

of the abductors of the right hip. (AR 1290.) He opined that Plaintiff could liff and

carry 20 pounds occasionaland 10 pounds frequentlgpuld occasionally pus
and pull, could walk and stand six hsuput of an eight-hour day, cou
occasionally bend, crouch, stoop, and dramd “[l]Jadder &imbing is limited by
shoulder pain.” 1¢l.)
2. PertinentLaw
An ALJ is obligated to consider medi@pinions of record, resolve conflict
and analyze evidenceMagallanes v. Bower881 F.2d 747, 750 (® Cir. 1989); 20

-

Id

[92)

C.F.R. 8§ 404.1527(c). Casr give varying degrees of deference to medical

opinions based on the provider: (1) treating physicians who examine and treat; (

examining physicians who examine,tbdo not treat; and (3) non-examining

physicians who do not examine or tredtalentine v. Comm’r, Soc. Sec. Adm
574 F.3d 685, 692 (9th Cir. 2009). Aedting physician’s opion is generally

entitled to greater weight than a non-tregtphysician’s opinion, and an examini

physician’s opinion iggenerally entitled to greateveight than a non-examining

physician’s opinion. See Garrison v. Colvin/59 F.3d 995, 1012 (9th Cir. 201

(citations omitted). If a treating physioia opinion is contradicted by anoth

medical opinion, an ALJ must give “spkciand legitimate reasons” for rejecting

it. Orn, 495 F.3d at 633. If a treating physician’s opinion is not contradictg
may be rejected only for “elr and convincing” reasonkester 81 F.3d at 830.
I
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3. Discussion

The ALJ discussed the opinions of.[ElAttrache, Dr. Sanchez, and Dr.

Wellisch, including the restrictions on thesusf the right shoulder at shoulder ley
for prolonged periods and occasionally poghand pulling. (AR 32, 34.) The AL
assigned significant weight to Dr. ElAdtthe’s opinion, finding it consistent wit
and supported by the “substantial medicatlemce of record.” (AR 35.) The Al
gave little weight to the opinion of DiSanchez, finding that his opinion th
Plaintiff was limited in walking, sitng and lifting was not supported by tl
objective medical findings and by Plaintiffactivities of daily living. (AR 35.)
The ALJ gave considerable weight to. Wellisch’s opinion, finding it “overal
consistent with and supported by the re¢obdit finding support in the record fc
further reducing Plaintiff's RFC.Iq.) The ALJ gave little weight to the opinion
orthopedic examiner Dr. Tauber, whapined that Plaintiff was unable to ¢
repetitive motion activities; could not wogkt or above the shoulder or do activit
such as computer work; could not carnddift luggage, a computer or magazin

and was disabled and permanently disalidech her prior ocapation. (AR 32-33

656.) The ALJ found Dr. Tauber’s opiniot supported by the objective medi¢

evidence, and noted that the determoratiof disability is reserved to th
Commissioner. (AR 35.)

The ALJ credited the part of Dr. Afrache’s opinion regarding over tf
shoulder movements, but effectively regattthe portion that restricted Plaint

from the use of the right shoulder at shaultevel for prolongé periods of time

(AR 30, 32, 35.) The ALJ gave no reasdos rejecting this portion of Dr

ElAttrache’s opinion. (AR 35.) An ALJ ®ed not discuss all evidence preser

* Plaintiff does not argue that the ALJ improperly discounted the opinion @
Tauber, but points out that both Dr.ulbeer and Dr. ElAttrache opined limitatiof
on work at shoulder level, and the ALJ paorted to accept DEIAttrache’s opinion
and reject Dr. Tauber’s opinion without dissing the inconsistency. (Joint Sub
6.)
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to her. Rather, she must explain ywhignificant probative evidence has bg
rejected.” Vincent on Behalf of Vincent v. Heckl&B89 F.2d 1393, 1394 (9th C
1984) (citations and internguotation marks omittedsee also Leste81 F.3d af
830-31 (Even if a treating physician’s opinis contradicted, that opinion can
rejected only “for specifiand legitimate reasons that are supported by subst:
evidence in the record.”). Here, Plaihtiéstified that she could not perform h
past relevant work because of her inabildytype for more than a few minutes d
to pain in her right arm, ght shoulder, and the scapualaa, and she alleged simi
limitations with all activities involving her hands, includgg writing and driving.
(AR 56, 58, 254, 278.) The ALJ’s lack efxplanation for rejecting probati\
portions of Dr. ElAttrache’s opinion was error.

Similarly, the ALJ erred in effectivelrejecting the portion of Dr. Wellisch’
opinion regarding a limitation to oasional pushing and pulling, witho
explanation. (AR 33-35.)See Lester81 F.3d at 830 (An examining physiciar
opinion may be rejected only “for specifad legitimate reasons that are suppo

by substantial evidence in the record.”).

The ALJ gave little weight to the opiniasf Dr. Sanchez “that [Plaintiff] i$

limited in walking, sitting, and liftig” based on the objective evidence &

Plaintiff's daily activities, but the AlLJailed to explain why she rejected [

Sanchez’ opinion regarding dhtiff's limited ability to reach over the shoulder.

(AR 35.) This was error.
The Court cannot find such errors harssle At the hearing, the vocation

expert testified that a hypothetical person with Plaintiff's RFC who is also lin

to “occasional fine manipulation, groswanipulation, gripping and grasping,

handling and fingering, as well as rarely writing, typing, use of the mouse,
hand controls, pushing and pulling,” anccasional twisting and torqueing with tl
hands could not perform Plaifits past relevant work. (R 71.) Here, it is uncleg

from the record whether a preclusion from work at shoulder level with only
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right upper extremity, a limitation to occasional pushing arlhgy and the ability
to reach over the shoulder only rarely wbplreclude Plaintiff's past relevant wo

or whether other work exists in sigicéint numbers in the national economy t

rk

nat

Plaintiff could perform. Thus, remand vgarranted so that the ALJ can properly

evaluate the opinions of Dr. ElAttracHa;. Sanchez, and Dr. Wellisch.

B. The ALJ Erred In Rejecting the Vocational Analyses by Ms.

Hernandez and Mr. Bruno

Plaintiff argues that the ALJ erred ignoring and rejecting the function
capacities evaluation by Elizabeth Hernemda vocational evaluator, and ft
vocational conclusions by Gene Bruno, @atonal rehabilitation counselor. (Joi
Sub. at 15-17, 19-20.) The Commissioaggues that any error in addressing
vocational evaluation and conclusions (“vibeaal analyses”) was harmless. (Jg
Sub. at 17-19.)

1. Vocational Analyses by Ms. Hernandez and Mr. Bruno

The record contains vocational an@ygsy Ms. Hernandez and Mr. Brur
(AR 411-33.) Ms. Hernandeconducted a functional capties evaluation (worl
tolerance) based on her observations afrfff in a simulated work setting over
period of three days from August 8-1@14. (AR 420-33.) The August 12, 20
evaluation analyzes Plairftg physical tolerances, stama, endurance and abilif
to return to work as a Western Sales Directold.) ( Ms. Hernandez include
statistics and information on Plairitd participation patterns, physici

demonstrations and tolerances, maxm demonstrated pounds, subject

indications of concentration and paimedication intake, psychometric profile,

learning style, and personality/work valuesentory results. (AR 421-31.) M

Hernandez noted that Plaintiff demonstralieditations for use of the right uppe

extremity throughout her attendance in the functional capacity evaluatior
reported the need for pain breaks to test right arm throughout the simulat

workday; she reported incresab pain, the need to irease her medication intak
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and discontinued physical tolerances; damonstrated limitations for unsupport
reaching, light manipulation, keyboardingmputer use, lifting and carrying; ai
she reported concerns with driving andraased pain with writing activities. (A
431.) Plaintiff's participation resulted ia 15% loss of prodtigity due to pain
breaks, other unscheduled work breaks] a 10-minute early departure to lunch
one occasion.lq.) Ms. Hernandez concluded tHiaintiff did not demonstrate th
necessary physical tolerances requiredp&form her previous occupation
Western Sales Director ordfability to perform sustained work activity on a regy
and continuous basis. (AR 431-32.)

On September 29, 2011, Mr. Brumovided a vocational analysis
Plaintiff's trial attorneys regarding PHiff's ability to perform her usual an
customary work activities as a WesterrleSaDirector. (AR 411-33.) Mr. Brun
conducted an appraisal interview with Ptdfron July 20, 2011, reviewed medic
and other records, orthopedic consuttatreports by Dr. Tauber, and conside
Ms. Hernandez’ functionatapacities evaluation.ld;) Adopting Ms. Hernandez
conclusions, Mr. Bruno concluded that Rt#f demonstrated limitations for use

the right upper extremity, including limitation for unsupported reaching,

ed

R

on

e

of

ar
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Df
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manipulation, keyboarding/computer use, lifting and carrying, and repprtec

concerns with driving; Plaintiff demonsteat a 15% loss of productivity due to p4g
breaks, other unscheduled work breaksd a 10-minute early departure to |
scheduled lunch break; and Plaintiff didt demonstrate the necessary phys

tolerances to perform her previous opation of Western Sales Director or t

ability to perform sustained work activign a regular and ctinuous basis. (AR

416-17.)

2. Pertinent Law

'
he
ical
he

n

Vocational rehabilitation counselorsnd vocational evaluators are not

“acceptable medical sources” under thgutations, 20 C.F.R. § 404.1513(a),

they qualify as “other source[s].” 20.F.R. 8§ 404.1513(d)(3) (social welfare

11
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agency personnel are considered “other sources”); SSR 06-03p, 2006 WL 23299«

at *2 (Aug. 9, 2006) (“[O]ther sources’ . include . . . rehabilitation counselors|. .

.."). The ALJ may reject thopinions of these other saas by giving reasons th
are “germane” to that sourceMolina v. Astrue 674 F.3d 1104, 1111 (9th C
2012) (citation omitted).

3. Discussion

As the Commissioner concedes, tA&J did not discuss the vocation

At

=

al

analyses or give any reasons for disgog the observations and conclusions| of

Ms. Hernandez and Mr. Bruno. (Joint Sabl17; AR 25-36.) This was error. The

Commissioner argues that any error int discussing the vocational analyses was

harmless because the analyses “arsethaentirely upon Plaintiff's subjective

responses,
specific performance of her job aslesa director, and how it is genera
performed,” and the opinions of Ms. Hamdez and Mr. Bruno regarding Plaintiff
inability to work is an issue reserved t@ tGommissioner. (Joint Sub. at 17-19.)

First, “[the Commissioner'post hocrationalizations are insufficient to cu

the ALJ’s errors becauseetALJ, not the Commissionanust provide the reasor

germane to each ‘other source.8miggs vAstrue, 2011 WL 4544052, at *8 (D).

Or. Sept. 28, 2011) (citinGeguerra v. Sec'y of Health & Human Se®33 F.2d
735, 738 (9th Cir. 1991)). Secondhe Commissioner's arguments a
nevertheless, unavailing.

The vocational analyses were na@ts the Commissioner argues, ba

entirely upon Plaintiff's subjective resp@ss The vocational analyses incl

the evaluation does not apgeatompare Plaintiff's abilities to thJe
ly

S

e

A4

sed
de

findings and observations gathered by. Mernandez over a three-day simulated

work setting evaluation, and included theiegv of medical records, orthope
consultation reports, job descriptions, eayphent records, traffic reports, and

insurance evaluation. (AR 411-33.)
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The Commissioner next argues thate tarror is harmless because “the

evaluation does not appear to congpaPlaintiffs abilities to the specifi
performance of her job as sales director, and how it is generally performed.”
Sub. at 18.) The Court disagrees. The vocational analyses considtred]ia,

“Job Descriptions, West Coast Sales dotor,” an interview with Plaintift

discussing why she felt she could not perfder job, and Plaintiff's performang

in a simulated work setting. (AR 414]13-14, 418-19, 421.) Accordingly, t
vocational analyses reasonably do take iaccount Plaintiff's ability to perforn
her previous job as sales director exformed. (AR 418-7, 431-32) (listing
Plaintiff's duties as Western Sales Dictand concluding that Plaintiff did ng
demonstrate the necessary physical toleratcesrform her previous job). To th
extent the vocational analyses do not take account how the job is genera
performed, the analyses make clear thatrfff did not demonstrate the necess
physical tolerances to perform anystined work activity on a regular a
continuous basis. (AR 417, 432.)

Finally, the Commissioner argues ththe error is harmless because
opinions of Ms. Hernandezd Mr. Bruno regarding Plainfi§ inability to work is
an issue reserved to the Commissioner,anduch, the vocational analyses and
conclusions are not entitled to any great weight. (Jaibt &t 19.) However, th
vocational analyses do not merely stateopmion regarding Plaintiff's inability tq

work. (AR 411-33.) The vocational agaés include numerous observations i

findings about how Plaintiff's impairmeraffects her ability to work, which the

ALJ did not address. Id.) “Other source” observations regarding “how

impairment affects ability to work is ogetent evidence, and therefore cannot

disregarded without comment.Nguyen v. Chaterl00 F.3d 1462, 1467 (9th C
1996).

The Court cannot conclude thée error was harmlessee Stout v. Comm
SSA 454 F.3d 1050, 1056 (9th Cir. 2006) (wheALJ fails to properly discus
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competent lay testimony favorable to ptdim court cannot consider error to
harmless unless it can cordmtly conclude no reasonable ALJ, when fu
crediting the testimony, could have reached a different disability determing

Accordingly, remand is required for the Alto set forth legally sufficient reaso

for rejecting the vocational analysesM$. Hernandez and Mr. Bruno, if the AL

determines rejection is warranted.

C. The ALJ Erred In Evaluating Plaintiff's Subjective Complaints

Plaintiff argues that the ALJ erred discrediting her subjective testimol

and statements about the ability to use thghtrarm to lift, push, reach, and drive;

to tolerate prolonged sittg, standing, and walkingand to remain productiv
throughout a day. (Joint Sub. at 20-20:31.) The Comrssioner argues that th
ALJ’s credibility determination is entitled to deference because it was support
substantial evidence, and properly suppoligdhe record. (Joint Sub. at 24-3
For the reasons set forth below, the Court agrees with Plaintiff.

1. Plaintiff's Testimony

Yy

P
e
edb
D.)

At the administrative hearing, Plaintiféstified that she is 58 years old and

has a college degree. (AR 52.) She wadyid sanitation truck as a pedestriar
November 2007, was out of work for six ower weeks, then retoed to work as 4
sales director in January 2008 until she temminated a couple months later. (4

52-56.) After she was terminated, shentv®n interviews” and looked for wor

between March and June. (AR 57.) OiyJ2, 2008, she benze unable to look

for work and do work due to severe pam her right arm, right shoulder an
scapula area. (AR 55, 57-58.)

1d

Plaintiff testified that as a saleselitor, she spent “a good deal of time doing

computer work, . . . preparing for mp@ointments, [and] travel[ing] 3-500 miles

week of driving.” (AR 54.) She alsoatreled on airplanes two to four timesg

month to visit clients. 1.) She testified that aftdrer accident, working on the

computer “for a few minutes” would causer laem and shoulder to hurt. (AR 56

14
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She was fired for “not being able to dib the paperwork and not being able to
the travel.” (d.)

Plaintiff testified that in addition tdwer right arm and shoulder pain, S
developed back pain, hand pain, finger p&hjoint problems, right hip problem
left hip problems, and left Sl joint paifAR 59.) She had “multiple injections af
a lot of physical therapysince the accident. Id)) She was diagnosed wi
osteoporosis in May 2011, dhaspontaneous rib fractures in May and Septen
2011, has a torn right biceps tendon, aadtstl seeing a therapist in May 2012
depression and anxiety. RA60-61.) She was hospitalizéat problems related t
thyroiditis in May 2011. (AR62.) She is in pain everyyla(AR 65.) Some of thy
pain medication makes her dreyvand she “tend[s] to lidown for about an hou
during the day.” Id.) She can walk about 20 mimgt sit for close to an hot

before needing to get uptretch, and move arounsttand for 10-15 minutes; ar

lift two to three pounds. (AR 66.) She lomger does chorelgundry, “dishwashef

and all sorts of stuff.” (AR 66-67.) Dr. 8ehez told her that she could not holg
full time job based on her limitations, pai@nd number of medical appointmen
(AR 64.) In the summer of 2011, she uvdent a functional capacity testing a
was told that she was unable to work on a regular sustained basis. (AR 65.)
In a Function Report — Adult dated Augudl, 2012, Plaintiff reported th:

she spends most of her time readimgtching television, doing light exercis

(mainly walking), laundry, and errands, sudhgoing to the supermarket, cleang
pharmacy, and doctor. (AR 214.) She feédr dog, but cannot walk him due
pain and restrictions of the right almnd shoulder. (AR 215.) Her husband he

with the dog, chores, mealgparation, and driving. Id.) She cares for her hai

with her left arm “because it is painful taise my right arm above my shoulder.

(Id.) She can prepare sandwisheereal and milk, and reat leftovers. (AR 216.

She cannot lift pots with food and wagtand cannot stir frequentlyld() She can

do the laundry, but needs help with folglitems and putting them in the clos

15
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(reaching and hanging things up)ld.Y She needs help with all other chor
including ironing, vacuuming, and “all othbousehold chores” due to pain in
right arm and shoulder. (AR 216-17.) éstan drive 20-30 minutes at a time. (4
217.) She shops for groceries once oicéwna week, and if her husband is 1
available, someone else loads the grosdant the car and unloads them when
gets home. Id.) She is unable to lift, squat, berstiand, reach, sit, kneel, complg

tasks, and concentrate due to pain in fiight arm and shoulder, as well as bg

eS,
er
AR
not
she
pte

Ck

pain and pain in her left hip. (AR 219.) She can walk for 30 minutes before

needing to rest for a few minutedd.j
2. Applicable Legal Standards

“In assessing the credibility of a alaant’s testimony regarding subjectiy

pain or the intensity of symptoms, thd.J engages in a two-step analysis.

Molina, 674 F.3d at 1112 (citingasquez v. Astrye&s72 F.3d 586, 591 (9th Ci

2009)). “First, the ALJ must deternenwhether the claimant has presented

objective medical evidence of an underlyingpairment which could reasonably
expected to produce the panother symptoms alleged.Treichler v. Comm’r of
Soc. Sec. Admin775 F.3d 1090, 1102 (9th Cir. 2014) (quotlnggenfelter 504
F.3d at 1036) (internal quotation marks omitted). If so, and if the ALJ does nd
evidence of malingering, the ALJ muptovide specific, clear and convincir
reasons for rejecting a claimant’s testmgaegarding the severity of his sympton
Id. The ALJ must identify what testimonmyas found not credible and explain wi
evidence undermines that testimorigolohan v. Massanari246 F.3d 1195, 120
(9th Cir. 2001). “Generdindings are insufficient.”Lester 81 F.3d at 834.
3. Discussion

“After careful consideration of the mlence,” the ALJ found that Plaintiff’
“medically determinable impairments cduteasonably be expected to cause
alleged symptoms;” but found that Plafif's “statements concerning the intensit

persistence and limiting effects of thesenpyoms are not entirely credible for t
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reasons explained in this decision.” (AR 34.) The ALJ relied on the follo
reasons: (1) activities of daily living; (2pnservative treatment3) work history;
(4) receipt of long-term disability; and)($fack of supporting objective evidenc
(AR 34.) No malingering Ieegation was made, and therefore, the ALJ’s reas
must be “clear and convincing.”

a. Reason No. 1: Activities of Daily Living

The ALJ found that Plaintiff's “allegain that she can only walk 20 minute

sit one hour, stand 10 to 15 minutes, and lift two to three pounds .
contradictory to her statements that loiily activities includedriving, running
errands, and shopping. These daily activities are not limited to the extel
would expect, given the complaints ofabling symptoms and limitations.” (A
34))

Inconsistencies between symptom alteges and daily activities may act |
a clear and convincing reason to discount a claimant’s credilsdieyTommasetti \
Astrue 533 F.3d 1035, 1039 (9th Cir. 200Bjnnell v. Sullivan947 F.2d 341, 34

(9th Cir. 1991), but a claimameed not be utterly incapéatied to obtain benefits

Fair v. Bowen 885 F.2d 597, 603 (9th Cit989). The fact tha®laintiff carried on
daily activities such as limited drivingmited errands, antimited shopping doe
not detract from her overall credibility, dse record does not show that thg
activities consumed a substangalrt of Plaintiff's day.See Vertigan v. Halte260
F.3d 1044, 1050 (9th Cir. 2001). Further timere ability to pdorm some daily
activities is not necessarily indicative ah ability to perform work activitie

because “many home activities are not edsagsferable to whanay be the mors

grueling environment of the workplace, where it might be impossiblé

periodically rest or take medicationFair, 885 F.2d at 603%ee also Molina674
F.3d at 1112-13 (the ALJ may discredit aiglant who “participat[es] in everyds
activities indicating capacities that are transfde to a work setting”). The critic:

difference between such agtigs “and activities in a full-time job are that a pers
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has more flexibility in schedulg the former . . . , can gbelp from other persons .

.., and is not held to a minimum standafdoerformance, ashe would be by a
employer.” Bjornson v. Astrue671 F.3d 640, 647 (7th Ci2012) (cited with
approval inGarrison, 759 F.3d at 1016). Indeed,cacding to Plaintiff, she neeq
to lie down for an hour during the ylaand she relies on her husband for m
chores. (AR 65-67.) The ALJ did not diss these limitations on Plaintiff's dai
activities. (AR 14.)

Furthermore, the ALJ specifically dmented only Plaintiff's statemen
about her ability to standjtsand lift based on her aciiles of dailyliving. (AR
34.) To the extent the ALJ discreditd’laintiff's other subjective testimon)
including testimony regarding her rightnarand shoulder, based on Plaintif
activities of daily living, the ALJ did natlearly identify the enence she found nc
credible. See Holohan246 F.3d at 1208.

The Court finds that this reason mt a clear and convincing reasg
supported by substantial evidence, to discount Plaintiff's credibility.

b. Reason No. 2: Conservative Treatment

The ALJ found that Plaintiff “received conservative treatment only.” {
34.) A conservative course of treatmenty properly discredit a claimant
allegations of disabling symptomsSee Parra v. Astryel81 F.3d 742, 750-51 (9t
Cir. 2007),cert. denied 552 U.S. 1141 (2008) (evidenoéconservative treatmer

Is sufficient to discount a claimant’'sestimony regardingseverity of an

impairment); see also Meanel v. Apfel72 F.3d 1111, 1114 (9th Cir. 1999)

(rejecting plaintiff's complaint “that shexperienced pain approaching the high
level imaginable” as “inconsistent withe ‘minimal, conservative treatment’ th
she received”).

Here, the ALJ acknowledged “lots teatment and physal therapy,” anc
that Plaintiff did not want pain meditans after she was rear-ended in a

accident, but the ALJ did not specifiyaidentify what treatment she foun
18
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conservative. (AR 34, 516-17.) Plathtargues that her treatment was “not

conservative,” and noted that she hadtisone injection therapy in the right
shoulder. (Joint Sub. at 23 (citing AR 3739ee alscAR 370. Surgery on her

right shoulder was recommended severaleimbut Plaintiff was told that “n

guarantee as to outcome candfiered.” (AR 656, 705, 1285.) Plaintiff had fiye

surgeries on hands andngiers between 2011 and 2013(AR 59-60.) The

Commissioner argues that Plaintiff'seéitment consisted primarily of physigal

therapy. (Joint Sub. at 28 (citil§R 1437-87, 1543-67,568-1627, 1628-78).
Given that the ALJ did not specificallidentify the evidence supporting h

conclusion that Plaintiff's treatment waenservative, the Coudoes not find this

reason for discounting Plaintiffs téstony sufficiently specific, clear and

convincing.
c. Reason No. 3: Work History

The ALJ found that Plaintiff returnetd work after the AOD and looked fq
work until June 2008, which “raisean additional question as to wheth
[Plaintiff’'s] continuing unemployment is adally due to her medical condition,
opposed to non-medical factors.” (AR 34.)

A poor work history may constituta proper reason for discounting
claimant’s testimony.See Thomas v. Barnha78 F.3d 947, 959 (9th Cir. 200
(holding ALJ's finding that claimant lda“extremely poor work history” an
showed “little propensity to work in hdifetime . . . negatively affected hg

credibility”). Here, Plaintiff testified thashe returned to work in January 2008

)

er

er

S

a couple of months after the accident vilie sanitation truck, but she lost the job

because she could not handle the job responsibilities with her right arm, sh
and neck pain. (AR 53-56.) She went on interviews for other magazine
between March and June 2008, but she didgabthe jobs. (AR 57.) Beginning

July 2008, her right arm pain became seese that she could not work and went
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state disability. (AR 55, 57.) In light of Plaintifs efforts to work until she was i

too much pain to work, the ALJ’s conclaai that Plaintiff was not motivated 1{

-

o

work or her unemployment was due to non-medical factors is not sufficiently

specific, clear and convincing.
d. Reason No. 4: Receipdf Long-Term Disability
The ALJ found that Plaintiff “has beerceiving long term disability in th

amount of approximately $6,000 . . . [whjalaises an additional question as

whether [Plaintiff's] continuing unempyment is actually due to her medig

condition, as opposed to non-nieal factors.” (AR 34.)

Plaintiff argues that the ALJ spectdd that her receipt of long-ter
disability benefits miges her lack of work non-medical. (Joint Sub. at 24.)
Commissioner argues that the ALJ is enditte draw reasonable inferences fr¢
the evidence. (Joint Sub. at 29.)

The Court agrees that the ALJ dmbt identify any acetal evidence that

Plaintiff lacks the motivation to work. Fimrmore, Plaintiff's receipt of long-tert
disability benefits is not “inconsistentitiv h[er] disability allegations,” and “doe

not reasonably support an inference tehé is unmotivated to work or lac

credibility.” Anderson v. Comm’r of Soc. Sec. Admi#Q13 WL 440703, at *5

(C.D. Cal. Feb5, 2013) (citingCarmickle v. Comm’r of Soc. Sec. Adm&83 F.3d
1155, 1162 (9th Cir. 2008)).
The Court finds that this reason m®t a clear and convincing reasc
supported by substantial evidence, to discount Plaintiff's credibility.
e. Reason No. 5: Lack oSupporting Objective Evidence
The remaining reason for discounting Plaintiff's subjective testimony —
of supporting objective evidence — cannainiahe sole basis for discounting peé

testimony. See Burch400 F.3d at 681 (“Although lack of medical evidence caf

4 The transcript reflects confusion abthe alleged onset date and whether

date is July 22, 2008 or November 14, 2007. (AR 48, 55.)
20
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form the sole basis for discounting paastimony, it is a factor that the ALJ ci

consider in his credibility analysis.”).

The ALJ did not give clear and conving reasons, supported by substantial

evidence, for discounting Plaintiff's credity. Accordingly, remand is warrante
on this issué.

D. Remand For Further Administrative Proceedings

Because further administrative review could remedy the ALJ's er
remand for further administrative proceedinggher than an award of benefits,
warranted here.See Brown-Hunter v. Colvirf806 F.3d 487, 495 (9th Cir. 201
(remanding for an award of benefits is ayprate in rare ciamstances). Befor
ordering remand for an award of benefitgge requirements must be met: (1)
Court must conclude that the ALJ failéal provide legally sufficient reasons f
rejecting evidence; (2) the Court musinclude that the record has been fU
developed and further administrative predings would serve no useful purpo
and (3) the Court must cdnde that if the impropeyl discredited evidence wel
credited as true, the ALJ would be regd to find the claimant disabled ¢
remand. Id. (citations omitted). Even if all tke requirements are met, the Cqg
retains flexibility to remad for further proceedings “when the record as a wi
creates serious doubt as to whether tlan@nt is, in fact, disabled within th

meaning of the Social Security Actld. (citation omitted).

> The Commissioner argues that SSR 16-@ich revises the evaluation

subjective symptom testimony and rnesied SSR 96-7p, deenot apply here

because the ALJ’s decision is dated beforedffective date ofhe ruling. (Joint
Sub. at 24 n.4.See als®&SR 16-3p, 2016 WL 1119029. Plaintiff argues that ¢
16-3p applies because the date of the Jirimission is after the effective date
the ruling. (Joint Sub. at 30.) The Cbneed not resolve the issue of whether §
16-3p applies retroactively because under either standard, the ALJ did nof

proper findings. Compare Ashlock v. Colvir2016 WL 3438490, *5 n.1 (W.D.

Wash. June 22, 2016) (declining to gp@SR 16-3p to an ALJ decision issu
prior to the effective dateyyith Roper v. Colvin2016 WL 3940035, *3-4 (N.D. IlI
July 21, 2016) (applying SSR 16-8gtroactively to a 2013 ALJ decision).
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Here, remand for further administratiygoceedings is appropriate. (

remand, the ALJ shall (1) reassess the opmiof Dr. ElAttrache, Dr. Sanchez, a

DN
hd

Dr. Wellisch and provide legally adequaigasons for discounting or rejecting any

portion of the opinions, including, if warreed, a legally sufficient explanation fq

discounting limitations for work at shaldr level, a limitation to occasion

pushing and pulling, and/or a limitation tolpmarely reaching over the shoulder;

(2) reassess the vocational analyseMsf Hernandez and MBruno and provide

germane reasons for discounting or refertheir opinions, if warranted; and (
reassess Plaintiff's subjective allegatioamsight of SSR 16-3p, which would app
upon remand. The ALJ shalldgh reassess Plaintiff's RE considering the medic:
opinions, the “other source opinions,” aRthintiff's subjective allegations, an
proceed through steps four and five tdedmine what work, if any, Plaintiff i
capable of performing.
V. CONCLUSION

IT IS ORDERED that Judgment shak entered REVERSING the decisi
of the Commissioner denying benefits)d REMANDING the matter for furthg

proceedings consistent with this Order.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

DATED: July 28, 2016 Qa}zﬁ.ﬁ.n-. . Q2
ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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