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l. INTRODUCTION

On November 6, 2015, plaintiff Robert D. Geringer (“Geringer” or “plaintiff”)
filed the instant action against defendBniRay Strong (“Trustee,” “defendant,” or
“defendant-Trustee”), in his capacity as Lidaiing Trustee of the Liquidating Trust for
the Consolidated Legacy Debtors, thguidating Trust for Castle Arch Opportunity
Partners I, LLC, and the Liquidating Trust foastle Arch Opportunity Partners II, LLC.
Dkt. 1 (“Declaratory Relief Complaint”).

On March 22, 2016, defendant-Trustee fillee instant motion to change venue to
the District of Utah. Dkt. 19 (*Motion”).On April 18, 2016, plaintiff filed an opposition
to the instant motion. Dkt. 29 (“Opp’n”). On April 25, 2016, defendant-Trustee filed a
reply. On May 6, 2016, plaintiff filed request for leave to file a sur-replypkt 35

! Generally, pursuant to Local Rule 7-10, party shall file a response to a reply
absent prior written order of the Court. Howe\aedistrict court may grant leave to file a

surreply “where a valid reason for such additldsréefing exists . . . .”_Hill v. England
No. CVFO5869RECTAG, 2005 WL 3031136, at *1 (E.D. Cal. Nov. 8, 2005). Among
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(“Sur-Reply”). On May 9, 2016, the Court prded the parties with a tentative order and
held oral argument on the instant motidtaving carefully considered the parties’
arguments, the Court finds and concludes as follows.

II. BACKGROUND
A. General

Castle Arch Real Estate Investment Camyp LLC (“CAREIC”) was organized as
a California limited liability company in April 2004, and commenced its business in
December 2005. Geringer Decl. at § 3.blisiness model is to acquire real property,
obtain zoning and other entitlements for its @alperty, and to develop and/or resell its
property for a profit._Id.Plaintiff Robert D. Geringer was the President of CAREIC and
a member of its Board of Directors from its inception in 2004 until his resignation in July
2009. Geringer Compl. at  23. As Presigd&eringer had power and authority over the
business, affairs, and prapeof the Company._Id.

Defendant D. Ray Strong brings the instant motion as the (i) postconfirmation
estate representative of CAREIC, CA®RnNagers, LLC, Castle Arch Kingman, LLC,
Castle Arch Smyrna, LLC, Castle Arcle&ired Development Fund, LLC, Castle Arch
Star Valley, LLC and Castle Arch OpporttynPartners I, LLC (collectively, the

other “valid reasons,” the district couttave recognized that a sur-reply may be an
appropriate vehicle to submit new authoriteesvidence that were unavailable at the
time an opposition was filed. St John v. Toyota Motor Cddp. 8:10ML02151 JVS
FMOX, 2013 WL 5775072, at *1-*2 (C.D. Cal. Oct. 10, 2013) (striking a declaration as
violative of Local Rule 7-10 where the “additional authority” attached was not new and
had been available at the time the oppositvas filed). Because plaintiff's sur-reply

cites evidence obtained after the filing of plaintiff's opposition, plaintiff's request for
leave to file a sur-reply is herelBRANTED.
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“Debtors”), and (ii) Liquidating Trustee d¢ihe Consolidated Legacy Debtors Liquidating
Trust and the Castle Arch Opportunity Partners |, LLC Liquidating Trust (together, the
“Trusts”), appointed in such capacities i thankruptcy case styled as In re Castle Arch
Real Estate Investment Company, LLC, et@ase No. 11-35082 (the “Bankruptcy

Case”), filed in the United States BankmypCourt for the District of Utah.To date,
defendant-Trustee has commenced over 36 lawsuits in the Utah courts arising out of the
CAREIC Bankruptcy Case. Trustee Dec. at 1 7.

In his motion, defendant-Trustee argues tfilttis case is a small slice of a much
larger and more comprehensive action thatdess underway in federal court in Utah for
more than a year.” Motion 4t Indeed, defendant-Trustee is the plaintiff in two actions
pending in the District of Utah: Strong v. Cochran, etGilvil No. 2:14-cv-788-TC-EJF
(D. Utah) (the “Insider Action”), fileabn October 30, 2014; and Strong v. Geringavil
No. 2:15-cv-00837 (D. Utah) (the “Gerirg&ction”), filed on November 24, 2015
(nearly three weeks after the filing of timstant action). The Geringer Action and the
Insider Action (collectively, the “Utah Actions”) ariseit of alleged fraudulent conduct

2 By way of background: On October 17, 2011, a court-appointed receiver filed a
voluntary Chapter 11 bankruptcy petition for CAREIC in the United States Bankruptcy
Court for the District of Utah. On May 2012, the Trustee was appointed the Chapter
11 Trustee for CAREIC. Bankruptcy Case DOkb. 215. In that capacity, the Trustee
managed, either directly or inditgg each of the other Debtors. SdeGeringer Compl.
at  13; Insider Compl. at 112. On Feloyud, 2013, the Bankruptcy Court substantively
consolidated most of the Debtors. Bamkruptcy Case Dkt. Nos. 590 and 591. On June
7, 2013, the Bankruptcy Court enteredGuder Confirming the Chapter 11 Trustee’s
First Amended Plan of Liquidation, datedofgary 25, 2013, which, among other things,
assigned to the Trusts all claims and causes of action held by creditors of, or investors in
the Debtors, against the Insiders, including Geringer. Geringer Compl. at § 16; Insider
Compl. at T 15.
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and breaches of fiduciary duty committed bybiert D. Geringer, the plaintiff in this
action, and five other officers and elitors of CAREIC (the “Insiders”).

B. The 2014 Insider Action (filed in Utah by Trustee on October 30, 2014)

Defendant-Trustee asserts that in Jan@&d3 he first sent a letter to Geringer
(and each of the other CAREIC Insiders) notifythem that he planned to assert claims
against them for “errors, misstatememtssleading statements, acts, omissions,
negligence, and breaches of duty [that th&d committed” in their respective capacities
at CAREIC. _Sefrustee Decl., Ex. 4. The letter foer stated that the Trustee would file
a complaint against Geringer at an appiatprtime and invited “discuss|[ing] the
possibility of settling the Trustee’s claims” before then. By. October 2013—a year
before the complaint against the Insidemuld ultimately be filed—the Trustee had
prepared a single complaint naming both the “Insidans’'Geringer as defendants.
Accordingly, on October 12, 2013, the Testmailed a copy of the draft Complaint to
both the Insiders and Geringer, further imgtithem to execute tatig agreements so that
the parties could continue explore settlement. Sdeustee Decl., EX. 5.

The Trustee first began direct settlemeistussions with Geringer on June 17,
2014. Sedrustee Decl. at § 12. After thitne, Geringer requested—according to the
Trustee—that the Trustee refrain from naming Geringer as a defendant in the Insider
Action and refrain from filing the alreadygwared complaint against him while the
parties explored further settlemensalissions, including mediation. &t 14.

Ultimately, on October 30, 2014, the Trustee filed an action in the District of Utah
against only the Insiders, alleging that they breached their fiduciary duties in a number of
ways? Geringer, however, was not namedaadefendant in the 2014 Insider Actibn.

* The defendants named in the Insi@amplaint were CAREIC’s CEO, CFO, Sr.

Vice President of Business Developmental@man of the Board of Directors, and
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The Trustee avers, however, that although rigen was not named as a defendant in the
2014 Insider Action, this was only becassdétlement discussions with him remained
ongoing at the time and he requested not todymeed while such discussions continued.

C. Continuing Settlement Discussions with Geringer through November
2015

The Trustee and Geringer ultimately @gnd to mediation before the Honorable
Randall J. Newsome (retired). kak § 17. The various mediation sessions took place in
San Francisco and focused on the Trustee’s claims against Geringary . As a
result of a May 2015 mediation sessithe parties signed a “Memorandum of
Understanding” (“MOU"). _Sed@rustee Decl., Ex. 9. Geringer signed the MOU in
California, and the Trustee signed it in Utah. dd{ 18.

Under the MOU, Geringer would agree to buy certain real property located in
Smyrna, Tennessee (the “Smyrna Property”) at a significant premium to the current
market price, and the Trustee would release all claims against Geringer. See generally
Bankruptcy Case Dkt. 1103 (Trustee’s motion for Bankruptcy Court approval to sell
Smyrna Property to Geringer). Accordinghe Trustee, the MOUonitemplated that the
parties would enter a definitive settlement agreement, which would be presented to the
Bankruptcy Court for approval—that isetMOU was explicitly made contingent upon

Managing Director of Business Development.

* Although Geringer is not named as deselant in the 2014 Insider Action, he
features prominently in the Insider Complaihtdeed, the first 30 pages of the Insider
Complaint are devoted specifically to thikeged breaches of fiduciary duty Geringer
committed as “President” and the CARHBERecutive responsible for real estate

purchases and development activity.
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“the approval of the bankruptcy court, athe Trustee’s ability to terminate the current
purchase contract.” MOU at { 10.

The parties subsequently prepared axecuted definitive sale and settlement
documents, and then presented them td&tdngkruptcy Court for approval. Ultimately,
however, the Bankruptcy Court did nqipeiove the sale to Geringer. Sga&nkruptcy
Case Dkt. Nos. 1126 (Bankruptcy Court cootng without date Trustee’s Motion to sell
Smyrna Property to Geringer), 1130 (order continuing hearings on Trustee’s motion to
sell Smyrna Property to Geringerihcal148 (order denying Trustee’s motion to
reconsider). The Trustee states thtgrat became clear that the Bankruptcy Court
would not approve the sale and settlemeith @eringer, the parties scheduled another
mediation session with Judge Newsome ke talace on November 4, 2015, in order to
explore other potential settlement options.

D. The 2015 California Declaratory Judgment Action (filed in California
by Geringer on November 6, 2015)

According to the Trustee, Geringer knew the Trustee’s filing of a complaint against
him in Utah was imminent, and on Novemibe2015—two days after the parties’ last
formal mediation session—Geringer filed the instant action in the Central District of
California. The Trustee further avers tkdringer then “held it,” without serving, while
the end stages of the parties’ settlemestussions continued. On November 23, 2015,
counsel for the Trustee extended a final settlerofat to Geringer, stating that the offer
would have to be accepted that day or tharger Complaint would be filed in Utah and
served. Trustee Decl. § 22. In responseirm@er’s counsel served the complaint in the
instant action (“Declaratory Action” or “The California Declaratory Judgment Action”),
which (1) asserts two claims and seeks damagjated to the Trustee’s alleged breach of
the May 2015 MOU, and (2) seeks declaratory judgment that (i) all of “the Trustee’s
claims are time-barred,” Dec. Compl. at 1581 i) all of “the Trustee’s claims are
released,” idat 1 60-66; as well as (iii) a judgment that “the Trustee is estopped
[because of the MOU] from assadi claims” against Geringer, idt 11 67-73.
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E. The 2015 Utah Geringer Action(filed in Utah by Trustee on November
23, 2015)

On November 23, 2015, one day after being served with Geringer’s California
Declaratory Judgment Action, the Trustee figgdaction in the District of Utah against
Geringer (the “Geringer Action”). The Gager Action covers the same period of time
as the 2014 Insider Action and makes the samye factual allegations against Geringer
as those that are made againstitiséders in the Insider ComplaintAccordingly,
shortly after filing the 2015 Geringer Complaitite Trustee moved to have it reassigned
to Judge Tena Campbell, who was oversetirg?014 Insider Action. Insider Case DKkt.
58. On March 3, 2016, Judge Campbedirded the reassignment motion. Semder
Case Dkt. 67; Geringer Case Dkt. 22.

Judge Campbell is now overseeing both the 2014 Insider Case and the 2015
Geringer Case. In the 2014 Insider Case, Judge Campbell granted a motion to compel
arbitration of all the Trustee’s ctas asserted in that action. 3esider Case Dkt 55. In
the 2015 Geringer case, the Trustee has filed a motion seeking to have that case
submitted to arbitration, along with the 2014iteer Case. Geringer Case Dkt. 58. The
parties appear not to have agreed onreebaf arbitrators in the Insider Case.

Accordingly, the Trustee argues that the “time to transfer this case to the Utah federal
district court is now.”Motion at 12.

> SeeGeringer Compl. 9 30-127 (breaches related to CAREIC real estate
projects); 11 129-132 (breaches related to lack of board oversight); 1 174-219 (fraud in
the sale of CAREIC securities). The GerinG@mplaint also alleges the same causes of
action as the Insider Complaint. _SdeClaim 1 (breach of fiduciary duty), Claims 2
through 4 (securities fraud), Claims 5 and 6 (common law fraud), Claim 7 (civil
conspiracy), Claim 8 (state RICO),ahs 9 through 16 (fraudulent and preferential

transfers).
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[ll. LEGAL STANDARD
A. Transfer of Venue Pursuant to 28 U.S.C. § 1404(&)Section 1404(a)”)

“For [1] the convenience of parties and y@dinesses, [and] [3] in the interest of
justice, a district court may transfer any civil action to any other district or division where
it might have been brought or to any district or division to which all parties have
consente.” 28 U.S.C. § 1404(a).

In analyzing the “interests of justicea’number of factors are relevant, including
the following: (1) the location where thdeeant agreements were negotiated and
executed, (2) the state that is mostifemnwith the governing law, (3) the plaintiff's
choice of forum, (4) the respective partieshtacts with the forum, (5) the contacts
relating to the plaintiff's cause of action in the chosen forum, (6) the differences in the
costs of litigation in the two forums, (7) thgailability of compulsory process to compel
attendance of unwilling non-pgrwvitnesses, and (8) the ease of access to sources of
proof. Stewart Org. v. Ricoh Cot, 487 U.S. 22, 29-30 (198¢Jones v. GNC
Franchising, In(, 211 F.3d 495, 498-99 (9th Cir. 2000) (same). Other factors that may be
considered are: the enforcddip of the judgment; the relative court congestion in the
two forums; and which forum woulgetter serve judicial economy. Moore’s Federal
Practict 8 111.13[1][c] (3d ed. 1997). However, “[s]ubstantial weight is accorded to the
plaintiff's choice of forum, and a court should not order a transfer unless the
‘convenience’ and ‘justice’ factors set forabove weigh heavily in favor of venue
elsewhere.”Catch Curve, Inc. v. Venali, Ir, 2006 U.S. Dist. LEXIS 96379, *3-4 (C.D.
Cal. 2006).

The party seeking to transfer venue kdhe burden of showing that convenience
and justice require transfer. Commodity Futures Trading Comm’n v. S&¢Ah&.2d
270, 278-279 (9th Cir. 1979); Decker Coal Co. v. Commonwealth Ediso8@oF.2d
834, 843 (9th Cir. 1986) (“The defendant momstke a strong showing of inconvenience

to warrant upsetting the plaintiff's choice oféion.”). The decision to transfer lies within
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the sound discretion of the trial judge. Sgmarling v. Hoffman Constr. C864 F.2d
635, 639 (9th Cir. 1988).

IV. DISCUSSION

As set for above, in the instant motion defendant-Trustee argues that this case is “a
small slice of a set of more comprehensivisoas that have been underway in Utah for
more than a year,” such thaansferring this case to the District of Utah, pursuant to
Section 1404(a), will be efficient and convemt for the courts, the withesses, amel
parties. Reply at 3. The Supreme Chas explained that Section 1404(a) “is intended
to place discretion in the district court to adjudicate motions for transfer according to [a]
‘... case-by-case consideration of convenience and fairness.” ” Sté@/atl.S. at 29
(quoting_Van Dusen v. BarracR76 U.S. 612, 622, (1964)). “The statute permits a
‘flexible and individualized analysis’ and affords district courts the opportunity to look
beyond a narrow or rigid set of considesas in their determinations.” Research
Automation, Inc. v. Schrader-Bridgeport Int'l, In626 F.3d 973, 978 (7th Cir. 2010)
(quoting_Stewart487 U.S. at 29).

In ruling on a motion to transfer pursuant to 28 U.S.C.§ 1404(a), the Court may
consider the following four factors: (1) the irgsts of justice; (2) the plaintiff's choice of
forum; (3) the convenience of the withessay] (4) the convenience of the parties. Los
Angeles Mem’l Coliseum Comm’n v. Nat'l Football Leag88 F.R.D. 497, 499 (C.D.
Cal. 1981). For the reasons set forth belowQhbart finds that transfer of the instant
case to the District of Utah is appropriate.

A. Interests of Justice (Judicial Economy and Avoiding Multiplicity of
Litigation)

As noted above, factors that may be relevant to the “interests of justice” include:
(1) the location where relevant agreemeritarfy) were negotiateaind executed, (2) the

state that is most familiar with the governing law, (3) the plaintiff's choice of forum, (4)
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the respective parties’ contacts with the for§5) the contacts relating to the plaintiff's
cause of action in the chosen forum, (6) the differences in the costs of litigation in the two
forums, (7) the availability of compulsoprocess to compel attendance of unwilling
non-party witnesses, and (8) the ease of access to sources of proof. StewdB70rg.

U.S. at 29-30. Other factors that maycbesidered are: the enforceability of the

judgment; the relative court congestion ie tivo forums; and which forum would better
serve judicial economy. 17 Moore’s Federal Pradidd 1.13[1][c] (3d ed.1997).

One additional factor that is frequenthentioned in determining the interests of
justice—and that the Court focuses on here—"is the desire to avoid multiplicity of
litigation resulting from a single transaction or event.”_15 Fed. Prac. & Proc.8luris.

3854 (4th ed.). The Supreme Court has suggested that much weight should be given to
this efficiency consideration:

To permit a situation in which two cases involving precisely the
same issues are simultaneously pending in different District
Courts leads to the wastefulness of time, energy and money that
s 1404(a) was designed to prevent. Moreover, such a situation
Is conducive to a race of diligence among litigants for a trial in
the District Court each prefers.

Cont'l Grain Co. v. The FBL-58%64 U.S. 19, 26 (1960). Indeed, the Supreme Court
has recognized that “the purpose of [Sattl404(a)] is to prevent the waste ‘of time,
energy and money’ and to protect litigamnesses and the public against unnecessary
inconvenience and expense.” Van Dys&f6 U.S. at 623. Accordingly, some courts
have found that while many factors may basidered in determining the interests of
justice, “concerns over judicial efficieneye paramount. . . .” Hawkins v. Gerber
Products C.924 F.Supp.2d 1208, 1214 (S.D. Cal. 2013).

Accordingly, in an effort to facilitatpidicial economy and avoid multiplicity of

litigation, “many courts haveransferred to a forum in which other actions arising from
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 10 of 18




UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘0’ JS-6
Case No. 2:15-cv-08696-CAS(GJSX) Date May 9, 2016
Title ROBERT D. GERINGER v. D. RAY STRONG, IN HIS CAPACITY AS

LIQUIDATING TRUSTEE OF THE LIQUIDATING TRUST FOR THE
CONSOLIDATED LEGACY DEBTORS, THE LIQUIDATING TRUST
FOR CASTLE ARCH OPPORTUNITY PARTNERS I, LLC, AND THE
LIQUIDATING TRUST FOR CASTLE ARCH OPPORTUNITY
PARTNERS II, LLC

the same transaction or event, or whiclhenatherwise relatedvere pending.” 15 Fed.

Prac. & Proc. Jurif§g 3854, n.5 (4th ed.) (collectimgises). Here, as defendant-Trustee
notes, the similarity between the 2014 ¢lesi Action and the 2015 Geringer Action, both

of which are currently before Judge Campbell in Utah, cannot reasonably be disputed.
The 2014 Insider Complaint covers the same time period and makes essentially the same
factual allegations as the 2015 Geringer Claimp. The two complaints also assert

largely the same claims, with the 2014 Acti@sexrting these claims against the Insiders,

and the 2015 Action asserting them only against Gerihdearcordingly, shortly after

¢ Specifically, the Insider Complaint firalleges that CAREIC engaged in a
number of highly speculative real estate projects and that in pursuing those projects
CAREIC management breached their fiducidwyies by (a) wasting corporate assets on
projects they knew were infeasible and fonatithey did not have sufficient funding, (b)
relying on irrational sales assumptions thatradicted known datand (c) engaging in
co-mingled and self-dealing transactions tate not disclosed to investors. Jesder
Compl. at 11 39-133. The Insider Comptdurther alleges that the CAREIC Board
breached its fiduciary duty by failing to supervise and oversee the actions of
management. As a result, CAREIC managames allegedly able to pursue speculative
and infeasible projects, co-mingle and misimse&stor money, solicit investors by means
of false and misleading offering materials, and illegally employ unlicensed broker
dealers._Idat 1 134-37. The Insider Complaint also alleges that management raised
money by means of offering documents thatenalse and materially misleading. &t.

19 198-243. Based upon these allegations, the Insider Complaint asserts a claim for
breach of fiduciary duty (claim 1), threecarities fraud claims (claims 2 through 4), two
common law fraud claims (claims 5 and 6),dl@onspiracy claim (claim 7), a state

RICO claim (claim 8), and a variety of other claims, including fraudulent and preferential
transfer claims (claims 9 through 18). T&eringer complaint details essentially the

same allegations. S&eeringer Compl. at 1 30-127 (breaches related to CAREIC real
estate projects); icht 1 129-132 (breaches related to lack of board oversighey; 5.

174-219 (fraud in the sale of CAREIC securitiel)also asserts the same set of claims.
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filing the 2015 Geringer Action in the District of Utah, the Trustee moved to have the
case reassigned to Judge Campbell so that she could preside over both of the Utah
Actions. _Sednsider Case Dkt. 58. On March 3, 2016, Judge Campbell granted the
reassignment motion, séesider Case Dkt. 67, Utah Geringer Case Dkt. 22, and she is
now overseeing both the 2014 Insider Case and the 2015 Geringer Case.

The question here, therefore, is whether judicial economy weighs in favor of
transferring the instant action to the Disto€tUtah. The Court concludes that it does.
In the instant action, Geringer asserts fivearak against the Trwet, three of which are
claims for declaratory relief. Specificalgeringer seeks entry of declaratory judgment
that (1) “any and all potential claims that the Trustee could bring against Mr. Geringer
related to CAREIC” are “time-barred” (De€ompl. at 1 41-59) and (2) “released” (id.
at 1 60-66), and further that (3) “the Trustee is estopped [because of the May 2015
MOU] from asserting [any such claims]” against Geringerdtd[f 67-73). As the
Trustee rightly notes, each of these affirmative claims for declaratory relief are potential
affirmative defensesto the Trustee’s claims in the Geringer Action pending in the District
of Utah. And while Geringer also pleadsotadditional claims in the instant case for
breach of the MOU, sead. at {1 24-40, these breach of contract claims may also be
counterclaims in the Geringer Action.

Indeed, despite his arguments to the contrary in his opposition here, Geringer
appears fully to have recognized thiatedness of the 2015 Geringer Action and the
instant action in a January 2016 motion filed in the District of Utah. In that motion,
Geringer requested that the Geringer Actiorisenissed or transferred to this Court
because the Geringer Action “involve[qaEcisely the same dispute pending in the
United States District Court for the GQead District of California.” _Se®eclaration of

Seeid. Claim 1 (breach of fiduciary duty), Claims 2 through 4 (securities fraud), Claims
5 and 6 (common law fraud), Claim 7 (civil cpiracy), Claim 8 (state RICO), Claims 9

through 16 (fraudulent and preferential transfers).
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Nathan S. Seim at Ex. A (Strong v. Gerindgéwil No. 2:15-cv-00837 (D. Utah), Dkt.

11) (“Utah Brief”), at 1 (emphasis added}eringer further stated at the time—and the
Court agrees—that “[t]here can be no questiahisues raised in the Central District of
California are not only substantially similarttee issues raised by the Trustee’s claims
[in the 2015 Utah Actionjhey are, in fact, identical.” 1d. at 13 (emphasis added). More
specifically, Geringer explained the overlap as follows:

In the Central District of California, Mr. Geringer seeks
damages for the Trustee’s breach of the [MOU] and a
declaratory judgment from the court that any purported claims
brought by the Trustee against Mr. Geringer are barred as a
matter of contract and by the applicable statutes of limitations.
In the [2015 Geringer Action in Utah District Couttje

Trustee purports to bring the exact claims against Mr. Geringer
that Mr. Geringer asserts are barred.

Id. at 12 (emphasis added).

Allowing the California Declaratory Judgment Action and the Geringer Action to
proceed independently in different forums, despite the substantial overlap of issues
between the two actions, presents a signifipassibility of inconsistent results. Of
course, “centralizing the adjudication[diese] similar cases will . . . avoid the
possibility of [any such] inconsistent judgments.” Hawk®®4 F.Supp. 2d at 1214; c.f.
Cardoza v. T-Mobile USA IngNo. 08-5120 SC, 2009 WL 723843, at *5 (N.D. Cal.

Mar. 18, 2009)finding that despite claims not being identical, the existence of pending
litigation in another forum involving severahsiar elements weighed heavily in favor of
transfer because consolidation still woulddossible despite the differences between the
claims);_SoccerSpecific.com World Class Coaching, IndNo. CIV. 08-6109-TC, 2008
WL 4960232, at *3 (D. Or. Nov. 18, 2008) (finding that once one of several closely
related claims was required to be sfanred, judicial economy, among other

considerations, strongly favored the transfer of the remaining claims).
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As Geringer himself argued in the 2015 Geringer Action, “because some of the
issues in California are the flip-side of alltbk issues raised [in the Geringer Action], if
the Trustee’s claims [in the Geringer Acti@gainst Mr. Geringer are allowed to proceed
to judgment, and the litigation in the Centitastrict of California likewise proceeds, it is
entirely possible that the result would be two conflicting judgments.atlii2-13.
Accordingly, the Court concludes that in order to avoid such a possibility, the instant case
should be heard in the same forum. Given the number of potentially related cases
pending in the District of Utah, the Court concludes that the Geringer Action should be
transferred to the District of Utah, where it can proceed simultaneously with its related
cases._C.feNom, Inc. v. PhilbrickNo. C08-1288RSL, 2008 WL 4933976, at *3 (W.D.
Wash. Nov. 17, 2008) (“[T]ransferring this amtiwill likely result in consolidation of the
two cases, so the issues will be tried edinay, expeditiously, and in a cost-effective
manner.”). The interests of judicial@my and the need to mitigate against the
possibility of inconsistent judgments weighs in favor of a transfer.

B. Plaintiff's Choice of Forum

“The general rule is that a plaintiffhoice of forum is afforded substantial
weight” in determining whether or notitrsfer is appropriate under section 1404(a).
Williams v. Bowman 157 F. Supp. 2d 1103, 1106 (N.D. Cal. 2001). However, a
plaintiff's choice of forum “is not the final word,” and indeed if plaintiff's suit is
“anticipatory,” then “plaintiff’'s chosen fam will be accorded little deference.” Royal
Queentex Enterprises v. Sara Lee Cdie. C-99-4787 MJJ, 2000 WL 246599, at *3
(N.D. Cal. Mar. 1, 2000). Indeed, “[t]he pciple disfavoring anticipatory lawsuits is
especially strong where, as hete first-filed suit is one for a declaratory judgment. ‘[A]
proper factor to consider in dismissing a declaratory judgment is whether the suit was
filed in anticipation of another anddtefore was being used for the purpose of
forum-shopping.’ " Id(citation omitted) (emphasis added); see #X0N Health &
Fitness, Inc. v. Beachbody, LL®lo. 1:11-CV-00024-TC, 2011 WL 1899390, at *3 (D.
Utah May 19, 2011) (“[Iljmproper anticipatofjings, ‘by necessity, often take the form

of declaratory judgments™) (citation omitted).
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As one court in the District of Utah egohed, “a declaratory suit is immediately
suspect as an improper anticipatorynfijibecause a declaratory action, generally
speaking, is essentially the prosecntof an affirmative defense.” 1ICQI011 WL
1899390, at *3 (citation omitted). Geringer’s complaint in the instant action pleads as
affirmative claims for declaratory judgment atteffectively are his affirmative defenses
in the Geringer Action (i.e., defenses prezdisipon statutes of limitation, releases, and
equitable estoppel). S&eecl. Compl. at Y 41-73. Furthermore, it appears clear from
the record that defendant-Trustee hdfda filing the 2015 Geringer Action due to a
good faith desire to continue settlement discussions. For example, on January 18, 2013,
the Trustee informed Geringer that he plahteeassert claims against him but would
refrain from filing a complaint to pursue settlement discussions. On October 12, 2013,
before the parties continued their settlentBetussions, the Trustee went so far as to
provide Geringer with a copy of a draft complaint listing him as a defendanid.See
Thereafter, the Trustee repeatedly refdifrom filing suit against Geringer—sometimes
at Geringer’s request—while the parties tbamned their attempt to settle the matter.
Under such circumstances, “[wgre a party is prepared to pursue a lawsuit, but first
desires to attempt settlement discussiors, ilarty should not be deprived of the
first-filed rule’s benefit simply because dslversary used the resulting delay in filing to
proceed with the mirror imag# the anticipated suit. Otherwise, potential plaintiffs
would be discouraged from first attemptingésolve their claims without resorting to
litigation.” Ontel Products, Inc. v. Project Strategies G899 F. Supp. 1144, 1150
(S.D.N.Y. 1995). Because the Court finds thairgiff's filing of the instant suit on
November 6, 2015 was anticipatory in matand occurred only two days after the
parties’ final mediation session began, @wurt affords little weight to the fact that
plaintiff was the first to file.

3. Convenience of the Withesseend Parties

“One of the most important factors in determining whether to grant a motion
to transfer venue is the convenierndé¢he withesses.” Royal Queent@000 WL
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246599, at *6; see aldms Angeles Memorial Coliseur89 F.R.D. at 501 (“The
convenience of witnesses is said to bemiost important factor in passing on a transfer
motion.”). Defendant-Trustee argues ttjgt this Court does not transfer the
Declaratory Judgment Action to the DistraftUtah, where the Insider Action and the
Geringer Action are pending, the Trustee will be forced to litigate Geringer’s affirmative
defenses here in California,” while “the merof the Trustee’s underlying claims in the
Geringer Action . . . remain in Utah to lggated and tried there.” Motion at 16.
According to defendant, such an arrangement “makes little sensat”lid, and does not
best serve the interests of the parties aiiesses in each action. More specifically, the
Trustee contends that because the faailedations and the causes of action in the
Insider Action and the Geringer Action overkamost entirely, discovery in these cases
will also significantly overlap as well. ThHegustee avers that he has identified over 30
potential witnesses in the Insider Action, moktvhom will be required in the Geringer
Action as well. Motion at 17. Accordinglthe Trustee argues that because these
witnesses are located across the country, it makes little sense to have them sit for
depositions in the Insider Action, the Geringer Action, and again in the instant action.

Plaintiff contends, however, that the instant action is primarily one for breach of
contract and breach of the implied covenafrgood faith and fair dealing arising out of
the Trustee’s alleged breach of the May 2015 MOU. Although the complaint also
includes requests for declaratory judgmeat the Trustee’s potential claims against
Geringer are barred by the MOU and the appleabatutes of limitation, plaintiff argues
that these claims for declaratory relief do reqjuire delving into the merits of the
Trustee’s claims that are currently pendingJiah. Plaintiff avers that the “30 witnesses
that the Trustee has identified for those cases will not have information relating to the
parties’ [MOU], the tolling agreement and #&smendments, or the negotiations leading
thereto,” such that the Trustee has failedientify any withessesho would be required
to testify in this case—i.e., witnessedhwould have information relevant to the
parties’ negotiations, the [MOU], the tollingragment, or the Trustee’s breach.” Opp’n
at 18.
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Ultimately, however, plaintiff's argument misses the mark. In his reply,
defendant-Trustee persuasively argues that atdemastof the major issues to be litigated
in this case will necessarily require discgvand testimony that will overlap with the
discovery and testimony of the two Utah actioR®r example, the claim in the instant
action for declaratory relief regarding the running of the statutes of limitation implicates
the very same statute of limitations issues as those to be addressed in the Utah Actions:
namely, determining when the Trustee’s malayms against Geringer accrued. Reply at
13 (arguing that in this case, under the aisey rule, the Trustee’s claims do not accrue
until the investors discovered or readalgashould have discovered the underlying
alleged fraud). As defendant-Trustee riglaigues, “to the extent Geringer takes his
statute of limitation pleading seriously in tlugse, he will have to conduct discovery of
investors to establish when they discodene reasonably should have discovered the
fraud,” irrespective of the particuof the Tolling Agreement._l@t 14. Accordingly,
the Court finds that the factor regarding the conveniendeeofitnesses weighs in favor
of transferring to the District of Utah, whe the Insider Action is already nearly 20
months alond. As to the relative convenience of each forurthegparties themselves,
the Court finds this factor to be largelyutial. While Geringer is a California resident
and both his office and many of the documents pertinent to this action are located in this

” On May 6, 2016, plaintiff filed a sur-reply arguing that the Trustee’s May 4,
2016 deposition testimony provides additional evidence in support of plaintiff's
contention that consideration of the witnesses’ convenience does not bode in favor of a
transfer. The additional arguments made in plaintiff's sur-reply do not inform a different
result here, as they demonstrate only thatTrustee concedes that the potential
witnesses in the Insider Action have no knowledge regarding the May 2015 MOU or the
Tolling Agreement between the Trustee and Geringer. Any such admission does not
speak to whether these witnesses might kaesvledge relevant to plaintiff's claims for
declaratory relief—namely, his claims segkdeclaratory judgment that the Trustee’s
claims must be time-barred, perhapespective of the MOU or the Tolling Agreement

(i.e., based simply on the discovery ralel the date of accrual of these claims).
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 17 of 18




UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘0’ JS-6
Case No. 2:15-cv-08696-CAS(GJSX) Date May 9, 2016
Title ROBERT D. GERINGER v. D. RAY STRONG, IN HIS CAPACITY AS

LIQUIDATING TRUSTEE OF THE LIQUIDATING TRUST FOR THE
CONSOLIDATED LEGACY DEBTORS, THE LIQUIDATING TRUST
FOR CASTLE ARCH OPPORTUNITY PARTNERS I, LLC, AND THE
LIQUIDATING TRUST FOR CASTLE ARCH OPPORTUNITY
PARTNERS II, LLC

district, Geringer is already actively invotven his own defense in the Utah Geringer
Action. Furthermore, despite Geringer’s atpg to argue that the documents pertinent to
the May 2015 MOU are largely located or base@aiifornia, this again ignores that the
scope of the instant action is much broatden the Trustee’s alleged breach of the MOU.

In sum, the Court finds that in order to avoid potential for inconsistent judgments,
serve the interests of justice, and fadiéthoth judicial economy and the convenience of
the witnesses in this action, transfer of #tase to the Distriaif Utah, where it likely
will be litigated alongside the Insider Aoti and the Geringer Action, is appropriate
under Section 1404(a).

V. CONCLUSION

In accordance with the foregoing, defend@rustee’s motion to change venue to
the United States District Court for the District of Utah is hel@RANTED.

IT IS SO ORDERED.
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