Matthew Johnsgn et al v. David Mazza et al
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United States District Court
Central District of California

MATTHEW JOHNSON; NATHAN
JOHNSON; GEMINI PARTNERS, INC.
and ALACRITY CAPITAL OFFSHORE
FUND, LTD.,
Plaintiffs,
V.
DAIVD MAZZA; PAUL M. WEST;

ANTHONY ALLEN WOOQOD; JOSEPH D.
SIMMS; CHRISTOHPER ALLEGRETT];

HILL BARTH & KING LLC; HA&W
WEALTH MANAGEMENT LLC;
HABIF, AROGETI& WYNNE, LLP; and
DOES 1 through 50, inclusive,

Defendants.

l. INTRODUCTION
This case involves a loan and busine$atianship gone awry with each side
alleging fraud (among other claims) agaimst other. Plaintiffs/counterdefendants

Dog.

Case No. 2:15-cv-09183-ODW(AS)

ORDER GRANTING PLAINTIFFS’
MOTION TO DISMISS WITH
LEAVE TO AMEND IN PART AND
WITHOUT LEAVE TO AMEND IN
PART AND DENYING PLAINTIFFS’
MOTION TO STRIKE [69]
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Matthew Johnson, Nathan Johnson, GerRamitners, Inc.,rad Alacrity Capital
Offshore Fund, Inc. (collectaly referred to herein asdlinson”) assert the following
causes of action: (1) fraud; (2) fraudulemducement; (3) fraudulent transfer; and (4

constructive fraudulent transfer. (Pl.’siginal Complaint 1 124-155, ECF No. 1-2.

Defendants/counterclaimants David Maz2aul M. West, ad Anthony Allen Wood
(collectively referred to hene as “Mazza”) bring counterclaims for intentional and
negligent interference with contract, equitable estoppel, fraud, and conspiracy.
(Answer with Counterclaims of Def.Countercl.”) 26—37, EE No. 67.) Johnson’s
position is that these counterclaims compéasgeritless “strategic lawsuit against
public participation” (“SLAPP,”) prohibité under California’s Anti-SLAPP statute.

(Motion to Strike or Dismiss (“Mot.”) 2ECF No. 69.); Cal. Civ. Proc. Code § 425.1

Alternatively, Johnson asserts that the cetnlaims should be dismissed pursuant t
Federal Rule of Civil Prockire (“FRCP”) 12(b)(6). 1d.) Johnson’s Motion to Strike)
or Dismiss is now before the Court for consideratidfor the reasons discussed
below, the CourGRANTS Plaintiffs’ Motion to Dismiss pursuant to FRCP 12(b)(6
with leave to amend in part andthout leave to amend in part, ab&ENIES
Plaintiffs’ Motion to Strike. (ECF No. 69.)
.  FACTUAL BACKGROUND
Matthew and Nathan Johnson are bess who together formed Gemi

Partners, Inc. (“Gemini”) in 2001 nd Alacrity Capital Offshore Fund, Ltd.

(“Alacrity”) in 2009. (First Am. Compl(“FAC”) 26, ECF No. 38.) Gemini is af
investment bank that provides capital marketvices to medium-sized business
(Id.) Alacrity is a fund that provides secured loans to companies unable to {
traditional financing. I¢.)

The Johnson brothers were introduced&fendant Mazza by a mutual frien
(Id.  28.) Mazza was promoting a new bess model at the time, under the na

! After carefully consideng the papers filed with respectttis Motion, the Court deems the matte
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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Alethean, and he solicited business from Johnsolal.) (The business proposal

offered Gemini an exclusive on investméanking deals through CPA360, a web-

based portal that matched CRAClients in need of finara services with financia

services providers, such as Geminild. (f 38.) In turn, Alacrity would provide
Alethean with a $1 million loan. Id)) Mazza assuredolinson that revenues
generated as a result of the deal wouldeexl $5 million and that two of the top-100

accounting firms in the country—DefendamiBK Sorce FinanclaLLC, and HA&W
Wealth Management LLC—werellyacommitted to Alethean.Id. 11 37-38, 40, 42.)

Years passed without significant ddidw to Gemini and without prope
payments from Alethean to Alacrityld( 11 48, 50.) After making a formal dema
for payment, Defendants Wood, West, avidzza, among others, began taking t
position that they were no longer involved with Aletheald. { 50.) Johnson fileg
suit against the Alethean entitizs California state court. Id. 1 50-51.) The stat
court granted default judgent in December 2013.1d¢ 1 51.) In early 2015, whilé
trying to collect on the default judgmenlohnson discovedea bankruptcy and i
number of lawsuits filed against severaltié Defendants named in this actiond. (|
19 52-53.) After reviewinghe documents involved in those lawsuits, John
discovered that Alethean was neither unigoe proprietary and had never been fu
implemented or deployed, as previously stated. {] 54-57.)

Mazza's position, alternatively, is thiddhnson perpetrated a scheme to defre
Mazza through the loan agreement and thhoilne court system. (Def. Opposition t
Motion to Strike or Dismis§'Opp’n”) 2, ECF No. 70.)

lll. LEGAL STANDARD

Johnson asserts two sepamgteunds in urging this Court to strike or dismiss
Mazza’'s counterclaims: California’s Anti-8IPP statute (Cal. Civ. Proc. Code 8
425.16) and FRCP 12(b)(6), for failuredtate a claim upon which relief can be
granted.

A. Anti-SLAPP
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California’s Anti-SLAPP statute allowdefendants (or countefendants) in

courts applying California substantive law to counter suits by making a special motio

to strike a claim if that eim arises from an act by thefeiedants to further their right
of petition or free speech in connection walpublic issue. Cal. Civ. Proc. Code
425.16(b)(1)see alsdNewsham v. Lockheed Missiles & Space €80 F.3d 963, 973
(9th Cir. 1999) (concluding that the twin aims of thee doctrine “favor application
of California’s anti-SLAPP statute in fedéases”). An actjualifies for protection
under this statute if it falls mhin one of four categories:
(1) any written or oral statement ariting made before a legislative,
executive, or judicial proceedingyr any other official proceeding
authorized by law[;] (2) any written @aral statement or writing made in
connection with an issue under consali&m or review by a legislative,
executive, or judicial body, or any othaficial proceeding authorized by
law([;] (3) any written or oral statemear writing made in a place open to
the public or a public forum in omection with an issue of public
interest[;] or (4) any conduct in tinerance of the exercise of the
constitutional right of petition or theonstitutional righof free speech in
connection with a public issue or an issue of public interest.
Id. 8 425.16(e).
In considering an Anti-SLAPP motiorg court must engage in a two-st

[12)

=24

process. First, a court should determivieether the defendant&ave made a prims
facie showing that the plaintiff's claimsise from an act protected under the statute.
Ingles v. Westwood One Broad. Servs.,, 129 Cal. App. 4th 1@5 1061 (Ct. App.
2005). To make this determination, a ¢ahrould look to any pleadings or affidavits
that state facts supporting or refuting theatipa’ theories of liability or defens
regarding the claimMartinez v. Metabolife Int’'l Ing.113 Cal. App. 4th 181, 186 (C
App. 2003).

If the defendant makes the required priimae showing, the burden then shift

11°)

—t
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to the plaintiff to demonstrate “a probabilityat [he] will prevail on the claim.” Cal.
Civ. Proc. Code § 425.16(b)(1The plaintiff must provide admissible evidence to
establish that “the complaint is legaflyfficient and supported by a prima facie
showing of facts [that] sustain a favorable judgmeiMé&tabolife Int’l, Inc. v.
Wornick 264 F.3d 832, 840 (9th Cir. 2001). If ghlaintiff fails to make this showing
by a preponderance of the evidence, a coustmrant the motion to strike and awar
the prevailing defendant attorneys’ feasl costs. Cal. Civ. Proc. Code 8
425.16(c)(1)ingles 129 Cal. App. 4th at 1061-62.

B. Rule12(b)(6)

A court may dismiss a complaint underl®&ad2(b)(6) for lack of a cognizabl
legal theory or insufficient facts pleadéa support an otherwise cognizable leg

theory. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990). T

survive a dismissal motion, a complairted only satisfy the minimal notice pleadi
requirements of Rule 8(a)(2)—a shamd plain statement of the clainPorter v.
Jones 319 F.3d 483, 494 (9th Cir. 2003). Tleetual “allegations must be enough
raise a right to relief abovéhe speculative level.”Bell Atl. Corp. v. Twombl]y550
U.S. 544, 555 (2007). That is, the compilammust “contain sufficient factual matte
accepted as true, to state a claim teetrehat is plausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

The determination of whether a complaatisfies the plausibility standard is
“context-specific task that requires theimving court to draw on its judicial
experience and common senséd’ at 679. A court is generally limited to the
pleadings and must construe all “factual gdigons set forth in the complaint . . . as
true and . . . in the light most favorable” to the plaintlfee v. City of L.A.250 F.3d
668, 688 (9th Cir. 2001). But a court need not blindly accept conclusory allegati
unwarranted deductions of faeind unreasonable inferenc&prewell v. Golden
State Warriors266 F.3d 979, 988 (9th Cir. 2001enerally, a court should freely
give leave to amend a complaint that hasrbdismissed, even if not requested by t
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party. SeeFed. R. Civ. P. 15(a);opez v. Smiti203 F.3d 1122, 1130 (9th Cir. 2000
(en banc). Howeveg court may deny leave to antewhen it “determines that the
allegation of other facts consistent witte challenged pleading could not possibly
cure the deficiency.”Schreiber Distrib. Cov. Serv-Well Furniture Cp806 F.2d
1393, 1401 (9th Cir. 1986).

IV. ANALYSIS

The Court addresses each of Mazzagses of action in turn to determine
whether any of them should be stricken or dismissed.

A.  First Cause of Action: Intentional Interference with a Contract

i Anti-SLAPP

As to this cause of action, the Conged only reach the first prong of the Ant
SLAPP analysis because tlasisunterclaim does not arise from an act protected un
the statute.SeeCal. Civ. Proc. Codg 425.16. Mazza's counterclaim asserts that
Johnson was unable to close deals introducédhtowithin the scope of the parties’
contract, that Johnson made it impossibleMazza to perform under the contract,
and that Johnson’s conduct cadigéazza financial han. (Countercl. §{ 27-31.) Itig
difficult to imagine how these allegationsutd possibly arise from a protected act ¢
public participation or free speech, but Jetwm attempts to make such an argument
claiming that because the coerdlaim followed the filing of the initial complaint, it i
an attack on Johnson’s right to petition the Court. (Mot. 3-4.)

This argument is illogical. At least &sthe first counterclaim, alleging
Intentional Interference with a Contrangne of the allegations concern Johnson’s
filing of a lawsuit. The allegations coarn only Johnson’s actions in fulfilling his
obligations to the parties’ contract. (Cuercl. 27-31.) To the extent that other
causes of action do include allegatiornatiag to Johnson'’s filing of the initial

Complaint, they will be give individual treatment belowi-ocusing on the first cause

of action, there is nothing to suggesittthe alleged conduntlated to Johnson’s
rights of free speech, to petition, or imnmection with any public issue whatsoever.
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(See id. As the court irCity of Cotati v. Cashmanoted in dealing with an Anti-
SLAPP motion, “the mere fact that the &tyaction was filed after protected activity
took place does not mean it arose from thaviag.” 29 Cal.4th 69, 76-77 (2002).
Here, the “protected activity” would belinson’s filing of the underlying lawsuit.
But if filing a counterclaim after being firserved with a lawsuivere considered an
act chilling public participatin for purposes of Anti-SLRP, almost any counterclain
could be stricken on this basisThus, the CoutDENIES Johnson’s Motion to Strike
as to Mazza'’s first cause of action.

ii. Rule 12(b)(6)

Under California law, the elements for the tort of intentional interference w
contract are: “(1) a valid contract betwea#aintiff and a third party; (2) defendant’s
knowledge of this contract; (3) defendant’s intentional acts designed to induce a
breach or disruption of the contractual tielaship; (4) actual breach or disruption of
the contractual relationshipnd (5) resulting damageUnited Nat. Maintenance,
Inc. v. San Diego Convention Center, |it66 F.3d 1002, 1006 (9th Cir. 2014).

Here, Mazza’s claim fails tmeet the 12(b)(6) standard as to the first elemer
the tort; Mazza does not adetplg allege that a contraekisted involving a third
party. Mazza lists the counterclaim dedants as Matthew Johnson, Nathan Johns
Alacrity Capital Offshore Fund, Ltd, and GamPartners, Inc. (Countercl. §14-7.)
But the only parties Mazza alleges a caatunal relationship with are those same
parties: specifically, Alacrity and GeminiSéeCountercl.; Opp’n 11.) Therefore,

2 For examples of protected adfigs for purposes of Anti-SLAPRge, e.g.Greater Los Angeles
Agency on Deafness, Inc. v. Cable News Network,142.F.3d 414 (9th Cir. 2014) (deciding that
suit against a news network fiailure to provide closed péioning was a SLAPP because it
implicated the network’s First Amendmenghits of choosing how to deliver conter@@pmstock v.

Aber, 212 Cal.App.4th 931 (2012) (communications @ plolice are within the purview of the Antit

SLAPP statute)Hupp v. Freedom Comm’ns, In@21 Cal.App.4th 398 (2013) (ruling that a
newspaper publisher’s failure delete user-generated commehtst allegedly invaded another
user’s privacy was an act in furthecarof the publisher'sree speech rightsgf. Olive Properties v.
Coolwaters Enters., Inc241 Cal.App.4th 1169 (2015) (finding no proted act in a teant’s failure
to pay rent and common area maintenance charges).
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there can be no third party, other thaa listed counterclaim defendants, with whon
Mazza has alleged a contradtteationship. Because Mazza has not pled sufficiel
facts to support a cognizable legal theding, first cause of action for Intentional
Interference with a Contract RISMISSED WITH LEAVE TO AMEND .
B. Second Cause of Action: Neglent Interference with a Contract
. Anti-SLAPP

The Motion to Strike as to the secaralise of action, Negligent Interference
with a Contract, fails for theame reasons set forth aboggarding the first cause of
action. Johnson’s Motion to StrikeDENIED as to Mazza's second cause of actig

ii. Rule 12(b)(6)

As Mazza acknowledges, this is notaid claim because California does not
recognize Negligent Interference witlfCantract as a cause of actiolse€Opp’'n 12.)
Mazza states thatéiclaim was misstated and shouldédeen identified as a claim
for Interference with Prospeee Economic Advantage.ld.) On the basis that the
claim as stated does not repent a cognizable legal theptlye second cause of actig
for Negligent Interferece with a Contract iBISMISSED WITH LEAVE TO
AMEND..

C.  Third Cause of Action: Equitable Estoppel

i Anti-SLAPP

The Motion to Strike as to the third causfeaction, Equitable Estoppel, fails fd
the same reasons set forth above regarddirist cause of action. Johnson’s Motig
to Strike iISDENIED as to Mazza’s third cause of action.

ii.  Rule12(b)(6)

Mazza confusingly includes Equitable &3pel as one of the five counterclain
against Johnson, without naming what Johnson should be estopped from &aieg.
Countercl. 1 37-39.Moreover, Equitable Estoppelm®t an affirmative claim, but
rather an affirmative defens&ee, e.gRedevelopment Agency@ity of Richmond v.
Maynard 244 Cal.App.2d 260, 263-264 (196@&s such, Mazza’s “claim” for

n.
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Equitable Estoppel fails because it doesadvance a cognizable legal theory.
Because Equitable Estoppel is not a canisection, the Court declines to allow
Mazza leave to amend this claim. The third cause of action for Equitable Estopy
thusDISMISSED WITHOUT LEAVE TO AMEND .

D.  Fourth Cause of Action: Fraud

. Anti-SLAPP

Mazza's fourth cause of action, for Fraud, does include allegations directly
related to Johnson’dihg of the initial Complaint in this lawsuit. (Countercl. Y 45-
46.) Mazza asserts that Johnson “a@taddulently” in bringing lawsuits, including
the underlying suit here, against Mazzhl.)( Mazza'’s also references a 2013 laws|
in which Johnson won a default judgmenaiagt Alethean and calls that judgment
“fraudulent[].” (Id.  46.) However, despite thesferences to Johnson’s act of
public participation by filing a lawsuit, the cause of action on the whole does not
within the scope of Anti-SLAPP protection.

While activity surrounding a lawsuit does qualify as “public participation” fg
purposes of Anti-SLAPP in some contexisdoes not follow that any claims
associated with those activities are sabfo the [Anti-SLAPP] statute.Castleman
v. Sagaser216 Cal.App.4th 481, 499 (2013). Amdthe case of Mazza's fourth
cause of action for Fraud, most of the gdélgons do not even relate to Johnson’s
instigation of the lawsuits. Mazzaserts that Johnson knowingly misled him
throughout their contractual relationshighich began years prior to Johnson filing
suit. (Countercl. 11 41-44.) Mazza’'s allegas that Johnson’s lawsuits have been
fraudulent or involved fraudulent behavior do take the substance of this cause o
action within the scope of activity thanti-SLAPP protects. The majority of
Mazza's assertions within th&ame cause of action are elated to the filing of the
lawsuit. As a result, this cause of actidoes not implicate Johnson’s rights to free
speech or public participatiorBee Oasis West Realty, LLC v. GoldptnCal.4th
811, 821 (2011) (“if the [claimant] cashow a probability of prevailing aamy part of
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its claim the cause of action is not meritlesslavill not be stricken.”) (emphasis in
original). Thus, Johnson’s Motion to StrikeDENIED as to Mazza'’s fourth cause ¢
action.

ii.  Rule12(b)(6)

This cause of action requires a heightened pleading standard because it g
fraud. Courts have interpreted FRCP 9(bjequire that the pleader of a fraud clain
state the “time, place, and specific containthe false representations as well as the
identities of the parties to the misrepresentatiddchreiber Dist. Co. v. Serv-Well
Furniture Co., Inc,. 806 F.2d 1393, 1401 (9th Cir. 1986¢e also Lewis v. Sporck
612 F.Supp. 1316, 1325 (N.D. Cal. 1985) (remqugjrihat pleaders of fraud “identify
the time, place, and manner of each fraus phe role of each defendant in each
scheme”).

Mazza'’s counterclaim against JohngonFraud does not meet this high
standard. Mazza provides only a vagudline of Johnson’s alleged fraudulent
activity, and the counterclaim does not clealistinguish between the roles of the
various defendants.SeeCountercl. 19 8-26; 40-47.) There are very few times or
places described in connection with thiegdd representations or omissionSed id)
The language of the counterclaim is instéded with conclusory statements claimin
that the various defendants’ acts wigelf-serving” and “fraudulent[].” If. 11 25,
45))

Without more specific information as tiee timeline and content of the allege
fraudulent representations or omissionszkéacannot meet the heightened pleadin
standard required for claims of frau8eeFed. R. Civ. P. 9(b)As such, the fourth
cause of action for Fraud ISMISSED WITH LEAVE TO AMEND .

E.  Fifth Cause of Action: Conspiracy

I Anti-SLAPP

Like Mazza's fourth cause of actiaime cause of action for Conspiracy

includes allegations relatirtg Johnson’s filing of lawsuits. (Countercl. { 52.)

10

f

llege

g

[(o "




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

Nonetheless, the Court concludes thatdhuse of action for Conspiracy does not
implicate Anti-SLAPP statute-protected rigos the same reasons set forth above
to the fourth cause of actiodohnson’s Motion to Strike BENIED as to Mazza’s
fifth cause of action.
ii. Rule 12(b)(6)

Mazza's allegations of conspiracy do mige to the level required to survive a
Rule 12(b)(6) motion to dismiss. Evdrotigh this Court views the allegations in thg
light most favorable to Mazza, the Court cannot consider conclusory allegations
unreasonable deductions of fa8eeSprewel] 266 F.3d at 988. Mazza's
counterclaim merely states conclusiveBther than explains, why the Johnson
defendants’ actions constitute conspiracgedCountercl. 1 48-56.) Because of th
the fifth cause of action for Conspiracy$SMISSED WITH LEAVE TO
AMEND..

V. CONCLUSION

In summary, Johnson’s Motion to &&i Mazza’'s counterclaims as a meritlg
SLAPP action isDENIED, and Johnson’s Motion t®ismiss pursuant to FRC
12(b)(6) is GRANTED with leave to amend as to Mazza's counterclaims
Intentional Interference with a Contradilegligent Interfereree with a Contract,
Fraud, and Conspiracy, amfdRANTED without leave to amend as to Mazza
counterclaim for Equitable Estoppel. alka’'s entire counterclaim is thus
DISMISSED, with leave to amend as to cagsf action 1, 2, 4, and 5.

IT IS SO ORDERED.

October 4, 2016

p " e
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OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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