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Attorneys Present for Plaintiffs: Attorneys Present for Defendants:

Not Present Not Present

Proceedings:  (IN CHAMBERS) - PLAINTIFF LEADERSHIP STUDIES'
NOTICE OF FAILURE TO COMRY WITH COURT ORDER TO
SHOW CAUSE WHY DEFAULT WDGMENT SHOULD NOT BE
ENTERED AND REQUEST F& ENTRY OF DEFAULT
JUDGMENT (Dkt. 90filed March 29, 2017)

l. INTRODUCTION AND BACKGROUND

On December 8, 2015, plaintiff Leadership Studies, Inc. filed this action for
trademark infringement, copyright infringeent, unfair competition, accounting, and
declaratory relief against Jon WarnBeadyToManage, In¢:RTM”); Team
Publications (“TP”); Worldwide Centdor Organizational Development, LLC
(“WCOD"); and Profiles-R-Us.conPty. Ltd (“PRU”). Dkt.2 (“Compl.”). Plaintiff
provides leadership training services and mi@tefor major corporations in the United
States and through worldwide affiliateseeSyenerally id. Plaintiff owns numerous
trademarks, most notably its “Situatiohaladership® Model,” as well as numerous
copyrighted works._Id. at § 5. Warneinsolved with severagntities that publish and
offer for sale leadership trang materials directed towaldisinesses. Four of those
entities—defendants RTM, TP, WCOD, andRRare named as defendants in this
action.

On August 16, 2016, the Court grashthe motion—filed by RTM, TP, and
Warner (“moving defendants”)—to set aside tblerk’s entry of default against them,
conditioned upon the moving defemiisl payment to plaintiff of associated, reasonable
costs. Dkt. 75. WCOD and PRU did not joime moving defendants’ application to set
aside the default or the opposition to plaftgifmotion for the default judgment. As a
result, the Court granted defajudgment as against WCCOdhd PRU, but reserved its
decision regarding the calculat of damages until the matteas adjudicated as to all
defendants._lId. at 14.

CV-9459 (06/17) CIVIL MINUTES - GENERAL Pagel of 14
Dockets.Justia.com


https://dockets.justia.com/docket/california/cacdce/2:2015cv09459/635185/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2015cv09459/635185/92/
https://dockets.justia.com/

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL ‘O’ JS-6
Case No. 2:15-cv-09459-CAS(AJWX) Date June 2, 2017
Title LEADERSHIP STUDIES, INC. VREADYTOMANAGE, INC. ET AL.

On January 17, 2017, the Coaoncluded that plaintiff's request for fees and costs
was reasonable and, therefore, granted fitésrequest for $154,689.50 in attorneys’
fees and $3,330.89 in costs from the moving niddi@ts, for a total of $158,020.39. Dkt.
84. The Court ordered defendataomply within 45 days. |d.

On March 7, 2017, plaintiff filed a noticdkat the moving defendants had failed to
comply with the Court’s Januafy7, 2017 order. Dkt. 88.

On March 9, 2017, the Cadwrdered the moving defenuts to show cause on or
before March 24, 2017, why afdelt judgment should not be entered against them. DKkt.
89.

On March 29, 2017, plaintiff filed a noti¢kat the moving defendants failed to
show cause why a default judgmieshould be entered against them. Dkt. 90. Plaintiff
reiterated its request that a default judgtriEnentered against the moving defendants
and that the Court award full remedies, inchggstatutory damages, costs, and attorneys’
fees as against all defendants. Id.

Given the moving defendants’ failurecomply with Court’s January 17 and
March 9, 2017 orders, the CoRECTS the Clerk of Court toe-enter default against
the moving defendants.

Furthermore, proceeding on the papers previously filed on plaintiff's motion for
default judgment, see dkts. 50 (“MDJ”), 69, the Court finds that entry of default
judgment against the moving defendantappropriate under Eite. McCool, 782 F.2d
1470 (9th Cir. 1986) (directing courts to cmes seven factors in deciding whether to
enter default judgment).

.  LEGAL STANDARD

Pursuant to Federal Rule of Civil Remlure 55, when a party against whom a
judgment for affirmative relief is sought hasldd to plead or otherwise defend, and the
plaintiff does not seek a sum certain, thaiqiff must apply to the court for a default
judgment. Fed. R. Civ. P. 55.

As a general rule, cases sthbbk decided on the merds opposed to by default,
and, therefore, “any doubts as to the propridtst default are usually resolved against the
party seeking a default judgment.” Judijéliam W. Schwarzer et al., California
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Practice Guide: Federal Civil Procedure &efTrial § 6:11 (The Rutter Group 2015)
(citing Pena v. Sequros La @ercial, S.A., 770 F.2d 811, 8149th Cir. 1985)). Granting
or denying a motion for default judgmentisnatter within the court’s discretion.
Elektra Entm’t Grp. Inc. v. Crawfor@26 F.R.D. 388, 392 (C.D. Cal. 2005); see also
Sony Music Entertainment, Inc. v. Eligf)04 WL 141959, *3 (C.DCal. Jan. 20, 2004).

The Ninth Circuit has directed thaturts consider the following factors in
deciding whether to enter default judgmenj:tfle possibility of prejudice to plaintiff;
(2) the merits of plaintiff's substantiveasins; (3) the sufficiency of the complaint;
(4) the sum of money at stake in the acti@);the possibility of a dispute concerning the
material facts; (6) whether defendant’s détfavas the product of excusable neglect; and
(7) the strong policy favoring decisions om tmerits. _See Eitel, 782 F.2d at 1471-72,;
see also Elektr&®26 F.R.D. at 392.

[ll.  DISCUSSION

A. Eitel Factors
1. Possibility of Prejudice to Plaintiff

The first_Eitel factor considers whetheplaintiff will suffer prejudice if a default
judgment is not entered. PepsiCo, IncCualifornia Sec. Can238 F. Supp. 2d 1172,
1177 (C.D. Cal. 2002); see also Eitel, 782 F.2t4a11—72. Courts have concluded that a
plaintiff is prejudiced if the plaintiff woul be “without other recourse for recovery”
because the defendant failed to appear fandeagainst the suit. Pepsi, 238 F. Supp. 2d
at 1177;_see also Philip Morris USA, Inc.Gastworld Products, Inc., 219 F.R.D. 494,
499 (C.D. Cal. 2003). Given the moving defemdafailure properly to respond and
defend this suit, plaintiff would be prejudiced if denied a remedy against the moving
defendants. As a result, the first Eitel factor weighs in favor of the entry of default
judgment.

2. Substantive Merits and Sufficiency of the Claim

Courts often consider the second and tEitel factors together. See PepsiCo, 238
F. Supp. 2d at 1175; HTS, Inc. v. Bol®&a4 F. Supp. 2d 927, 941 (D. Ariz. 2013). The
second and third Eitel factors assess the sotdgtamerit of the movant’s claims and the
sufficiency of its pleadings, which “requitieat a [movant] state a claim on which [it]
may recover.”_PepsiCo, 238 Supp. 2d at 1177 (quotation marks omitted); see also
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Danning v. Lavine, 572 F.2d 1386, 1388 (9th C#78) (stating that the issue is whether
the allegations in the pleading state arol upon which plaintiff can recover).

a. Copyright Infringement

“To establish a prima facie case of cogti infringement, a plaintiff must show
(1) ownership of a valid copyrg and (2) violation by the alleged infringer of at least
one of the exclusive rights granted to coglgt owners by the Copyright Act[.]”_UMG
Recordings, Inc. v. Augusto, 628 F.3d 117578 (9th Cir. 2011). “[A]n infringer of
copyright is liable for either — (1) trmopyright owner’s actual damages and any
additional profits of the infringer, as providby subsection (b); or (2) statutory damages,
as provided by subsection (c).” 17 U.S§&04(a). Because defendants have not
participated in these proceedings, plafriiéis not obtained evidence to allow it to
calculate its actual damagesdafendants’ profits; as a result, plaintiff elects judgment
based on statutory damagédDJ at 19. Under the CopyhgjAct, a copyright owner
may recover statutory damages “with respectrtyp one work . . . a sum of not less than
$750 or more than $30,000 as the court consilest.” 17 U.S.C. § 504(c)(1). “[W]here
the copyright owner sustains the burden @fvprg, and the court finds, that infringement
was committed willfully, the court in its disgtion may increase the award of statutory
damages to a sum of not more than $150,000.'8 504(c)(2). “D prove ‘willfulness’
under the Copyright Act, the plaintiff must show (1) that the defendant was actually
aware of the infringing activity, or (2) thtte defendant’s actions were the result of
‘reckless disregard’ for, or ‘willful blindness’ to, the copyright holder’s rights.” Louis
Vuitton Malletier, S.A. v. Akanoc Solutiontnc., 658 F.3d 936, 944 (9th Cir. 2011)
(quotation marks omitted).

Here, plaintiff has allegea prima facie case of copght infringement._See
Compl. 11 37-122; 138-44. Furthermoreréhappears to beidence to support a
finding of willful infringement. _See dkt. 48, Declaration of Glenna Withem (“Withem
Decl.”) 11 11-12, 31-61 & Ex@the RTM website contained infringing materials as of
September 2015, even though plaintiff had reteetthe removal of such materials in
2008 and Warner agreed to remove them)cofdingly, plaintiff requests that the Court
enter default judgment on its claims tmpyright infringement against defendants,
jointly and severally, led upon the 31 materials that infringe one or more of plaintiff's
copyrights, in the amount of $50,000 pdrimgement, which amounts to $1,550,000, a
sum that is one-third of the maximum faillful infringements. MDJ at 20. However,
courts do not calculate statutory damagesetdaon the number of defendants’ materials
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that infringe on plaintiff's copyrightsRather, “under the Copyright Act,

eachwork infringed may form the basis of onea.” Columbia Pictures Television,
Inc. v. Krypton Broad. of Birminghantnc., 259 F.3d 1186, 1193 (9th Cir. 2001)
(quotation marks omitted). Accordinglygurts award statutory damages based on the
number of plaintiff’'s copyrighted works thatyebeen infringed. &, e.g., Nintendo of
Am., Inc. v. Dragon Pac. Int’l, 40 F.3d 10AQ10 (9th Cir. 1994) (affirming the district
court’'s award of “$5000 for each of tti@rteen copyrighted works infringed by
[defendant]”);_Microsoft Corp. v. db, 549 F. Supp. 2d 1331238 (E.D. Cal. 2008)
(awarding statutory damages in the amair#100,000 for each of seven trademarks
infringed and $30,000 for each mihe copyrights infringed); Microsoft Corp. v. Ricketts,
No. 06-cv-06712-WHA, 2007 WL 1520965,*t (N.D. Cal. May 24, 2007) (awarding
statutory damages for each copyright infringed).

Plaintiff alleges that it owns the righin and that defendants have infringed upon
twelve copyrighted original literary wks: (1) “Leadership and Adaptability
Description”; (2) “Meeting Effectiverss Inventory Self Report”; (3) Meeting
Effectiveness Inventory Other Report”; (4) “Essentials ofa@itunal Leadership Leaders’
Guide”; (5) “‘Essentials of Situationaldadership Leader's Guide Or{€) “The Situational
Leader,”; (7) “Situational Selling”; (8) “Magement of Organizational Behavior: Leading
Human Resources” (9) “Situational Leasl@p®: The Core Leader’s Guide,”

(10) “Situational 23 Leadership®: The CoratiR#pant Workbook”; (11) "Problem-Solving
Decision-Making Style Inventgr— Self’; and (12) “Rvblem-Solving Deision-Making
Style Inventory — Other."Compl. 11 37-64. Because plaintiff seeks $50,000 for each
copyright infringement, plaintiff is @iled to $600,000 in statutory damages for
copyright infringement.

b. Trademark Infringement

A trademark is a “word, name, symbol,d&vice” that is intended “to identify and
distinguish [the mark holder’s] goods, including a unique product, from those
manufactured or sold by others andrtdicate the source of the goods.” 15 U.S.C.

§ 1127. Plaintiff alleges trademark imgement under 15 U.S.C. § 1114(1)(a) of the
Lanham Act, which imposes liability on a penswho uses a registered mark without the
consent of the registrant and “such use isyikelcause confusion, or to cause mistake or
deceive[.]” Thus, to prel on a claim for trademark infringement under the Lanham
Act, a plaintiff must prove: (1) ownership afvalid trademark(2) use of the mark

without its consent; and (3) that such uskkely to cause confusion. Credit One Corp.
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v. Credit One Financial, Inc., 661 Supp. 2d 1134, 1137 (C.D. Cal. 2009); see also
Rearden LLC v. Rearden Commerce, 18683 F.3d 1190, 1202 (9th Cir. 2012) (“To
prevail on its Lanham Act trademark claianplaintiff must prove: (1) that it has a
protectible ownership interest the mark; and (2) that theféadant’s use of the mark is
likely to cause consumer confusion.” (quotation marks omitted)).

Under the Lanham Act, a plaintiff maycomver statutory damages “not less than
$1,000 or more than $200,000r peunterfeit mark per typaf goods or services sold,
offered for sale, or distributeds the court considers justIs5 U.S.C. § 1117(c)(1). In
addition, where a defendantsenduct has been willful, éhcourt may grant enhanced
statutory damages of “not more than $8,000 per counterfeit mager type of goods
or services sold, offered for sale, or disttdmj as the court considers just.” 15 U.S.C,

8 1117(c)(2). “Willfulness reques a connection between thefendant’s awareness of
its competitors and the defendant’s actiahthose competitors’ expense.” Otter
Products, LLC v. Berrios, No. 13-c\884-RSWL-AGR, 2013 WL 5575070, at *9 (C.D.
Cal. Oct. 10, 2015). Furthermore, “[a] plaff may be awarded statutory damages under
both the Copyright Act and the Lanham Adtere the defendant’s act simultaneously
infringed the plaintiff’'s copyright and its trathark. . . . This ipermitted because the
two statutory schemes servdfeient public policies, r@d protect against and remedy
different injuries.” _Nop, 549 F. Supp. 2411238 (citing Nintendo of America, Inc. v.
Dragon Pacific Int’l, 40 F.3d 1007, 1010-11 (@h. 1994)). “Several courts have found
statutory damages are appropriate in dejadgment cases because the information
needed to prove actual damages is withaittiringers’ control and is not disclosed.”
Nop, 549 F. Supp. 2d at 1238.

Here, plaintiff has alleged a prima faciase of trademarikfringement. _See
Compl. 11 28-36, 66-67, 73—-122, 124-32. Funtloee, there appears to be evidence to
support a finding of willful infringementSee, e.g., Withem Decl. 11 11-12, 31-61 &
Exs. (the RTM website contained infringintaterials as of September 2015, even though
plaintiff had requested the removal of sumhterials in 2008 and Warner agreed to
remove them). Furthermoreh failure of a party to defe itself against allegations of
trademark counterfeiting is inchtive of willful trademarknfringement.” Nop, 549 F.
Supp. 2d at 1238; see also Sennheiser. Elem. v. Eichler, No. 12-cv-10809-MMM-
PLA, 2013 WL 3811775, at *5 (C.D. Cal. Julg, 2013) (“An allegation of willful
trademark infringement is deemed true whttlendefendant default$. Accordingly,
plaintiff requests $100,000 for each of the 52enals that allegedly infringe on one or
more of plaintiff's trademarks, for a total $5,200,000, a number that is within the range

CV-9459 (06/17) CIVIL MINUTES - GENERAL Page6 of 14



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL ‘O’ JS-6
Case No. 2:15-cv-09459-CAS(AJWX) Date June 2, 2017
Title LEADERSHIP STUDIES, INC. VREADYTOMANAGE, INC. ET AL.

for non-willful infringement, and one-twentiett the maximum for wiful infringement.
MDJ at 22. However, courts do not calculstatutory damages based on the number of
defendants’ materials that infringe on plainsffrademarks. Like the copyright context,
courts award statutory damages based on théauaf plaintiff's trademarks that have
been infringed._See Louis Vuitton Malletj 658 F.3d at 94647 (“With respect to
copyright, when statutory damages are assesse, each work infringed may form the
basis of only one award, ragiéess of the number of separat&ingements of that work.
.. . With respect to damages for contribytbademark infringement, logic compels the
same result.” (quotation marks omittedhilip Morris, 219 F.R.D. at 500 (awarding
damages for infringement ofo of plaintiff's trademarks in the amount w¥ice the
statutory limit);_Sennheiser, 2013 WL 38117@6*5 (awarding statutory damages “per
mark [defendant] infringed”).

Plaintiff alleges that it owns the righin and that defendants have infringed upon
six trademarked works: (1) the “Situatibh&adership®” mark; (2) the “Quadrant”
mark; (3)the “Performance Readiness®” mark; {d¢ “Situational Coaching®” mark; and
the (5)“Situational Selling®” mark. Compl. Y1 285. Because plaintiff seeks $100,000
for each infringement, plaintiff is entitled $500,000 in statutory damages for trademark
infringement.

C. Unfair Competition

California’s Unfair Competition Law phibits “unfair competition . . . ,
includ[ing] any unlawful, urdir or fraudulent business act or practice and unfair,
deceptive, untrue or misleading advertisinGal. Bus. & ProfCode § 17200. “Each
prong of the UCL is a separatad distinct theory of liability Birdsong v. Apple, Inc.,
590 F.3d 955, 959 (9th Cir. 2009). “[A]ntam based on [the UG to redress an
unlawful business practice ‘borrows’ violatiooother laws and treats these violations .
. . as unlawful practices, independently @acéible under section 17260seq. and subject
to the distinct remedies provided thereunddtdrmers Ins. Exclv. Super. Court, 826
P.2d 730, 734 (Cal. 1992) (quotation marks om)tt€habner v. United Omaha Life Ins.
Co., 225 F.3d 1042, 1048 (9th Cir. 2000). Riffiappears to redts UCL claim on
defendants’ alleged trademarringement. _See Compl. 1 149-50. A violation of
Lanham Act may support a claim under the UQee Cleary v. News Corp., 30 F.3d
1255, 1262-63 (9th Cir. 1994). BecauseQGoeirt has concluded that plaintiff has
sufficiently stated a claim for trademark imigement, plaintiff has likewise adequately
stated a claim unde¢he UCL.
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d. Accounting

“An accounting may be brought to compealefendant to account to a plaintiff for
money where (1) a fiduciaguty exists; or (2) where no fiduciary duty exists, the
accounts are so complicatdtat an ordinary legal #5on demanding a fixed sum is
impracticable.” _Wise WVells Fargo Bank, N.A., 850 Kupp. 2d 1047, 1055 (C.D. Cal.
2012); see also Civic W. Corp. v. Zila Indusic., 66 Cal. App. 3d 1, 14 (1977) (“A suit
for an accounting will not lie where it appe&n@m the complaint that none is necessary
or that there is an adequate remedy at law'A) claim for an accounting may be decided
on a motion for default judgment.” Broww. Stroud, No. 08-cv-02348-JSW-NC, 2014
WL 1308342, at *21 (N.D. Cal. Mar. 31, 2014eport and recommendation adopted, No.
08-cv-02348-JSW, 2014 WL 126399(N.D. Cal. July 11, 2014).

Plaintiff does not allege that defendsaoive it a fiduciary duty. Furthermore,
plaintiff seeks the following relief: (a) statutory damages—i.e., fixed sums—for its
trademark and copyright claims; (b)unctive relief for its UCL claim; and
(c) declaratory relief for its declaratory judgnt claim. Accordingly, the Court finds
that plaintiff’'s claims are not “so complicated” such thatioary legal action
demanding a fixed sum is impracticable.”eSWise, 850 F. Supp. 2d at 1055. The Court
therefore concludes that plaintiff has noeqdately alleged its aounting claim._See
Solomon v. Jacobson, No. 15-cv-01453-VAP-JPR, 2016 WL 6023821, at *10 (C.D. Cal.
July 6, 2016) (denying default judgment onaamecounting claim where plaintiff sought a
fixed sum).

e. Declaratory Relief

Under the Declaratory Judgment Act, tBisurt has authority to “declare the rights
and other legal relations of any interespedty seeking such declaration.” 28 U.S.C.
§ 2201(a); see also Government Employegs@o. v. Dizol, 133 F.3d 1220, 1222 (9th
Cir. 1998). In order to fall within the Decktory Judgment Act, a plaintiff must raise “a
case of actual controversy within [the cosfjurisdiction.” 28 U.S.C. § 2201(a). “The
controversy must be definiend concrete, touch the Iégelations of parties having
adverse legal interests. It must be a ezl substantial controrsy admitting of specific
relief through a decree of a conclusivadcter, as distinguished from an opinion
advising what the law would be upon a hypothetstate of facts.”_Aetna Life Ins. Co.
of Hartford, Conn. v. Haworth, 300 U.327, 240-41 (1937) (citations omitted).
Plaintiff seeks a decree declaring that:
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(a) The Material prepared, published,rkeed, and/or sold by Defendants,
or any of them, and identified bydnhtiff that include any or all of
Plaintiff’'s Marks infringe upon Plaintiff's Marks.

(b) The Material prepared, published,eted, and/or sold by Defendants,
or any of them, and identified by Pl&ffis that [sic] infringe on Plaintiff's
copyrights.

Compl. 1 162. In this case, plaintiff has praedra concrete ¢@l controversy that is real
and not hypothetical and that affects pldinti a concrete andubstantial manner.
Moreover, plaintiff alleges facts that demtrage that it is entitle to the declaratory
relief sought because defendahtave infringed on plaintifisademarks and copyrights.
Accordingly, the Court finds that plaintiffslaim for declaratory relief has substantive
merit.

f. Injunctive Relief

In connection with plaintiff's claims for trademark and copyright infringement,
plaintiff seeks preliminaryrad permanent injunctive relief.

The Lanham Act and the Copyright Act égply permit injunctive relief. _See 15
U.S.C. 8§ 1116(a); 17 U.S.C. 8§ 502(a). Whiléetielants’ statutory violations create the
possibility for injunctive relig the plaintiff's claimsmust nonetheless satisfy the
equitable requirements for a permanent injiomc See eBay, Inc. v. MercExchange,
LLC, 547 U.S. 388, 394 (2006) (reiring application of “traditional four-factor
framework that governs the award ofungtive relief’ to a copyright infringement
claim); Herb Reed Enterprisdd,C v. Florida Entertainment Management Inc., 736 F.3d
1239, 1249 (9th Cir. 2013) (“Following eBayd Winter, we held . . . that actual
irreparable harm must be demonstrateddtain a permanent injunction in a trademark
infringement action.”). “According to well-edilished principles of equity, a plaintiff
seeking a permanent injunctiamust satisfy a four-factor sebefore a court may grant
such relief. A plaintiff must demonstra{&) that it has suffered an irreparable injury;

(2) that remedies availabéd law, such as monetagiamages, are inadequate to
compensate for that injury; (3) that, considering the balance of hardships between the
plaintiff and defendant, a remedy in equityiarranted; and (4) that the public interest
would not be disserved by a permaneninction.” eBay, 547 U.S. at 391.
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“[W]hen a plaintiff establishes in a trachark infringement or unfair competition
action a likelihood of confusion, it is generafiyesumed that the plaintiff will suffer
irreparable harm if an injunction is notagted.” _Otter Prod2013 WL 5575070, at *11.
Furthermore, “[e]vidence of threatenkeds of prospective customers or goodwill
certainly supports a finding of the possibildfirreparable harm.”Stuhlbarg Int'l Sales
Co., Inc. v. John D. Brush and Co., Inc., Z48d 832, 841 (9th Cir. 2001). Plaintiff's
well-pled facts have shown a likelihood of casibn as to the origin of the infringing
products, and thus a potential loss of prospeativstomers, as well as harm to reputation
and goodwill if the products are inferior. Thésre, the Court finds that plaintiff will be
irreparably harmed by defdants’ continued use andrimgement of plaintiff's
trademarks and copyrights.

Plaintiff has also satisfied the second ed@tconcerning inadequate legal remedy.
“Damage to reputation and loss of customers are intangible harms not adequately
compensable through monetary damag&at-Freshner Corp. v. Valio, LLC, No. 2:14-
cv-01471-RFB-GWF, 2016 WL 7246073, at *8 (Wev. Dec. 15, 2016)Furthermore,
plaintiff alleges that unless enjoined, defemgawill continue to infringe upon plaintiff's
trademarks and copyrights. For exampteny of defendants’ infringing products were
still available online as of June 3, 2016ppe0oximately three months after defendants
were served. See, e.g., Wath Decl. 11 40, 42. Warnergmiously agreed to stop selling
and distributing infringing property in 200But this product “reappeared” on RTM’s
website in 2015, 1d. 11 11-14n addition, on information and belief, plaintiff alleges
that defendants “continue to violate bdateadership Studies’ trademarks and
copyrights.” Compl. § 73. Althougin award of money damages may remedy
defendants’ past wrongful acts, it will not gdtely compensaterfdefendants’ future
acts. Thus, the second element is satisfied.

The third element requiring a balance of hardships favors plaintiff because if the
injunction does not issue, defdants are more likely taatinue violating plaintiff's
rights, imposing a hardship on plaintiféee Otter Prod., 2013 WL 5575070, at *12.

With respect to the fourth element, requiring a consideration of the public interest,
the Lanham Act and the Copyright Act éxfily invoke the possibility of injunctive
relief, which would serve the public interedtvindicating these laws which are intended
to encourage innovation. See 15 U.§$@116(a); 17 U.S.C. 8§ 502(a). There are no
exceptional facts at issue that show #rainjunction would be against the public
interest.
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Therefore, the Court finds that plafihas met the statutory and equitable
requirements for permanent injunctive reliet@she trademark and copyright violations
asserted in the complaingee Adobe Sys., Inc. v. TilleNo. 09-cv-1085-PJH, 2010 WL
309249, at *6 (N.D. Cal. Jan. 19, 2010) (dnag a permanent injunction on a motion for
default judgment because, fliJight of Defendants’ pastfinngement and their failure to
appear in this action, iapctive relief is warranted”).

g. Summary of the Substantive Merits and Sufficiency of the
Claim

The Court concludes that plaintiff hasegdiately stated claims for trademark
infringement, copyright infringement, waf competition, injunctive relief, and
declaratory relief against the moving defemda However, plaintiff has failed to
adequately state a claim for accounting.

3. Sum of Money at Stake in the Action

Pursuant to the fourth Eitel factor, t8eurt balances “the amount of money at
stake in relation to the seriousness of trefddlting party’s] conduc’ PepsiCo, 238 F.
Supp. 2d at 1176; see also Eitel, 782 F.2tMatl—72. “This determination requires a
comparison of the recovery sought andribture of defendant'sonduct to determine
whether the remedy is appropriate.” United &tat. Broaster Kitchen, Inc., No. 2:14-cv-
09421-MMM-PJW, 2015 WL 454536@t *6 (C.D. Cal. May 272015); see also Walters
v. Statewide Concrete Béer, Inc., No. 3:04-cv-0Z5-JSW, 2006 WL 2527776, *4
(N.D. Cal. Aug. 30, 2006) (“If the sum ofaney at issue is reasonably proportionate to
the harm caused by the defendant’s actitmen default judgment is warranted.”).

Plaintiff is entitled to $1,100,000 in stabuy damages for copyright and trademark
infringement. “The damages tHataintiff] seeks are thus whin the allowable range set
by Congress. Since the district court haglendiscretion in determining the amount of
statutory damages to be awarded,” the amotintoney requested does not weigh against
the entry of default judgment.”_Sennheiser, 2013 WL 3811775, at *5 (quoting LA News
Serv. v. Reuters Television Int'l, Ltd., 149 F.3d 987, 996 (9th Cir. 1998)); see also Philip
Morris, 219 F.R.D. at 500 (“®@en Defendant’s infringing pnduct], the likelihood that
its conduct would cause confusion or mistaketherwise deceive customers, and its
failure to comply with the judicial process to participate irmny way in the present
litigation, the Defendant hangaged in willful use of the counterfeit mark, which
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justifies the imposition of a substantial momgtaward.”). Whereas here, a plaintiff
seeks statutory damages “consistent with thathich Plaintiff is entitled by law . . .,
while the amount of money at issue is subsagrthis factor does not significantly weigh
against granting default judgmi’ TVB Holdings (USA),Inc. v. eNom, Inc., No. 13-
cv-624-JLS-DFM, 2014 WL 3717889, at *3 (C.Dal. July 23, 2014); see also Nop, 549
F. Supp. 2d at 1238 (after default, awardstafutory damages of $100,000 for each of
seven trademarks at issue &3%,000 for each of nine copyrights at issue, for a total of
$710,000). The Court thus finds that 19,000 in statutory damages is reasonably
proportionate to the harmahdefendants have caused.

4. Possibility of Dispute

The fifth Eitel factor considers the pdsisity that material facts are disputed.
PepsiCo, 238 F. Supp. 2d at 1177; see Bitd, 782 F.2d at 1471-72. “Upon entry of
default, all well-pleaded facts in the comptaane taken as true, except those relating to
damages.” PepsiCo, 238 F.fpu2d at 1177. As discussed above, plaintiff's complaint
is well pleaded and supported by eviden€lerefore, a dispute concerning material
facts is unlikely, and this factor weighs in favor of entering default judgment.

5. Possibility of Excusable Neglect

The sixth Eitel factor considers whetliafendants’ defaulhay have been the
product of excusable negleBepsiCo, 238 F. Supp. 2dkt77; see also Eitel, 782 F.2d
at 1471-72. The Court has already conaiutth@at Warner (and the defendant-entities
over which Warner exerts or exerted conth@ye actual notice of this lawsuit, see dkt.
75, yet defendants have falléeo show cause why a default judgment should not be
entered against them. Accordingly, thastbr weighs in favor of entry of default
judgment.

6. Policy in Favor of Decisions on the Merits

Pursuant to the seventh Eitel factoe tbourt takes into account the strong policy
favoring decisions on the merits. WhileHts preference, standing alone, is not
dispositive,” PepsiCo, 238 F. Supp. 2d1a77, “[c]ases should be decided upon their
merits whenever reasonablygsible,” Eitel, 782 F.2d at 147ZThus, the seventh Eitel
factor weighs against entry of default judgment.
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7. Conclusion Regarding the _Eitel Factors

Apart from the policy favoring decisions on the meaispf the remaining Eitel
factors counsel in favor of default judgmentluding the merits othe plaintiff's claims
for trademark infringement, copyright infigement, unfair competition, declaratory
relief, and injunctiveelief. See Federdat. Mortg. Ass’'n vGeorge, No. 5:14-cv-
01679-VAP-SP, 2015 WL 4127958, {8.D. Cal. July 7, 2015)The merits of the
plaintiff's substantive clainand the sufficiency of the agplaint are often treated by
courts as the most important Eitel factorgcijation omitted). Therefore, weighing all of
the Eitel factors, this Court finds that entrffythe default judgment is appropriate on all
of plaintiff's claims against the movirdgfendants, except its claim for accounting.

B. Attorneys’ Fees and Costs

In addition to plaintiff's request for @efault judgment plaintiff also requests
attorneys’ fees and costs pursuant to tbpy@ight Act and the Lanima Act. See MDJ at
25. Local Rule 55-3 determines attorney®d for a default judgment pursuant to a fixed
percentage schedule. CQal. L.R. 55-3. For auydgment of over $100,000, the
schedule of attorneys’ fees allows $5,608s2% of the amount of damages awarded
over $100,000._Id. Accordingly, plaintiffmounsel is entitled to $25,600 in attorneys’
fees—that is, $5,600 + $20,000 (i.e., 2% of0$D,000). In additio, the Court may
order defendants to pay costs to plairgiifsuant to Federal Ruof Civil Procedure
54(d). On August 29, 2016, plaintiff requektmosts in the amount of $3,330.89. Dkt.
76. The Court found this regsteappropriate. Dkt. 84. Accordingly, the Court again
finds that plaintiff is entitled to $3,330.89 in costs.

IV. CONCLUSION

In accordance with the foregoing, the CA@BRANTS plaintiff’s motion for
default judgment with respect to plaintifidaims for trademark infringement, copyright
infringement, unfair competition, declaratoslief, and injunctive relief against the
moving defendants. The CoWENIES plaintiff's motion for default judgment with
respect to plaintiff’'s claim for accounting.

IT IS HEREBY ORDERED, ADJUDGE, AND DECREED that judgment be
entered in favor of plaintiff on its clais for trademark infringement, copyright
infringement, unfair competitiomyjunctive relief, and declatory relief. All defendants
shall be jointly and severally liable to plaintiff in the amount of $1,128,930.89, which is
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comprised of: (a) $1,100,000 in statytolamages for trademark and copyright
infringement; (b) $25,600 in attorneys’ feeaddc) $3,330.89 in costs. Plaintiff shall
submit a Proposed Judgment in accordance with this order.

IT IS FURTHER ORDERED that this Cdwetains jurisdiction over any matter
pertaining to this judgment. Plaintiff shaubmit forthwith to the Clerk of Court a
request identifying the taxable costs it reurred. _See C.Cal. L.R. 54-2.1.

IT IS SO ORDERED.

00 : 00
Initials of Preparer CMJ
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