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na Surgical Institute Inc v. United Health Group Inc. et al D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALFORNIA, WESTERN DIVISION
BRAND TARZANA SURGICAL Case No. 2:15-cv-09911 CBEAJWX)
INSTITUTE, INC., a California
Corporatlon
o EP—R—@P@&ED&STIPULATED
Plaintiff, ROTECTIVE ORDER
V. Judge: Hon. ConsleB. Marshall

UNITED HEALTH GROUP, INC.; Magistrate Judge: Hon. Andrew J.
UNITED HEALTHCARE SERVICES, Wistrich
INC.; UNITED HEALTHCARE
INSURANCE COMPANY, and DOES Trial Date: None Set
1-100,

Defendants.
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1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in this action are likely to involve
production of confidential, proprietargr private information for which special
protection from public disclosure afrdm use for any purpose other than
prosecuting this litigation nyabe warranted. Accondgly, the parties hereby
stipulate to and petition the court ta@nthe following Stipulated Protective
Order. The parties acknowledtiat this Order does not confer blanket protections
on all disclosures or responses to discpwand that the protection it affords from
public disclosure and use extends only to the limited information or items that are

entitled to confidential treatment under tippklcable legal principles. The parties
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further acknowledge, as set forth iac8on 12.3, below, that this Proposed
Protective Order does not entitle thenfik® confidential information under seal;
Local Rule 79-5 sets forth the procedutlest must be followed and the standards
that will be applied when a party seeksmpission from the court to file material
under seal.

Based upon the Stipulation of the pastsnd pursuant to Rule 26(c) of the
Federal Rules of Civil Procedurd, IS HEREBY ORDERED that:
2. DEFINITIONS

2.1 Challenging Party: a Party Mon-Party that challenges the

designation of information or items under this Order.

2.2 “CONFIDENTIAL” Information orltems: information (regardless of

how it is generated, stored or maintd or tangible things that qualify for
protection under Federal Rubé Civil Procedure 26(c), including but not limited to
patient records and datdaim files, non-public finacial records and data,
employee or personnel files, customer lant lists, confidential contracts, other
healthcare-related information protectsdThe Health Insurance Portability and
Accountability Act of 1996, and all otherfearmation that the party in good faith
believes will, if disclosed, causerhato the Producing Party’s competitive
position.

2.3 “CONFIDENTIAL — ATTORNEYS'EYES ONLY” Information or

Items: subset of information (regardless of how it is generated, stored or

maintained) or tangible things that ¢jfiafor protection unde Federal Rule of

Civil Procedure 26(c) subject to limited disclosure as set forth in Paragraph 7.3,
that will, if disclosed, cause substi@hcompetitive and emomic harm to the
Producing Party. This includes, bumnist limited to, trade secrets, United’s
proprietary claims-review and audit preses, and all other nquublic, proprietary

financial, regulatory, or strategic inforn@at and data, to the extent that any of
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these categories of information or tdwgithings will, if disclosed, cause

substantial competitive and econorhexrm to the Producing Party.

2.4  Counsel (without qualifier): Outside Counsel of Record and House

Counsel (as well as their support staff).

2.5 _Designating Party: a Party or NBarty that designates information or
items that it produces in disclosarer in responses to discovery as
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

2.5 Disclosure or Discovery Material: all items or information, regardless

of the medium or manner in which it is geaied, stored, or maintained (including,
among other things, testimony, transcripisd tangible things), that are provided,
produced or generated in relation to thearols and disputes in this matter or in
disclosures or responsesdiscovery in this matter.

2.6 _Expert: a person with specigtzknowledge or experience in a
matter pertinent to the litigation who has been retained by a Party or its counsel tc

serve as an expert witness omasonsultant in this action.

2.7 House Counsel: attorneys whe amployees of a party to this
action. House Counsel does not includeddle Counsel of Record or any other
outside counsel.

2.8 Non-Party: any natural personrtparship, corporation, association,

or other legal entity not named as a Party to this action.

2.9 Outside Counsel of Record: atteys who are not employees of a
party to this action but are retained to eg@nt or advise a party to this action and
have appeared in this action on behalf af tharty or are affiliated with a law firm
which has appeared onh@df of that party.

2.10 _Party: any party to this action¢luding all of its officers, directors,
employees, consultants, retained expents, Outside Counsel of Record (and their

support staffs).
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2.11 Producing Party: a Party or Non-Party that produces Disclosure or

Discovery Material in this action.

2.12 Professional Vendors: persamntities that provide litigation

support services (e.g., photocopying, videatgptranslating, preparing exhibits or
demonstrations, and organizing, storingredrieving data in any form or medium)
and their employees and subcontractors.

2.13 _Protected Material: any Discloswor Discovery Material that is
designated as “CONFIDENTIAL” c€EONFIDENTIAL — ATTORNEYS’ EYES
ONLY.”

2.14 Receiving Party: a Party tinateives Disclosure or Discovery

Material from a Producing Party.

2.15 _United: Collectively, Unitedéalth Group, Inc., United Healthcare
Services, Inc.; and United Heatdre Insurance Company, Inc.
3. SCOPE

The protections conferred by thigglation and Order cover not only
Protected Material (as dagd above), but also angydall copies, excerpts, or
compilations of Protected Material. Hove, the protections conferred by this
Stipulation and Order do not cover thddwing information: (a) any information
that is in the public domain at the timmédisclosure t@ Receiving Party or
becomes part of the public domain after its disclosure to a Receiving Party as a
result of publication not involving a vialion of this Order, including becoming
part of the public record through trial otherwise; and (b) any information known
to the Receiving Party prior to the dissure or obtained by the Receiving Party
after the disclosure from a source whoantxed the information lawfully and under
no obligation of confidentiality to the Bggnating Party. Any use of Protected

Material at trial shall be governdy a separate agreemt or order.
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4. DURATION

Even after final disposition of this litagion, the confidentiality obligations
imposed by this Order shall remaindffect until a Designating Party agrees
otherwise in writing or a court order othese directs. Final disposition shall be
deemed to be the later of (1) dismissaalbtlaims and defenses in this action,
with or without prejudice; and (2) fihaudgment herein after the completion and
exhaustion of all appeals, rehearings, nedsatrials, or reviews of this action,
including the time limits for filing any mmns or applications for extension of
time pursuant to applicable law.
5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Cardbesignating Materidior Protection.

Each Party or Non-Party that desigisatgormation or items for protection
under this Order must takare to limit any such desigian to specific material
that qualifies under the appropriate standards.

If it comes to a Designating Rg's attention that information or items that it
designated for protection do not qualify footection, that Designating Party must
promptly notify all other Parties thatig withdrawing the mistaken designation.

5.2 Manner and Timing of Designations.

Except as otherwise provided in tkdsder (see, e.g., second paragraph of
Section 5.2(a) below), or as otherwstgulated or ordered, Disclosure or
Discovery Material that qualifies for protean under this Order must be clearly so
designated before the mateigidisclosed or producedesignation in conformity
with this Order requires:

(a) for information in documentafgrm (e.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Party affix the legend “CONFIDENTIAL” or
“CONFIDENTIAL — ATTORNEYS' EYES ONLY’ to each page that contains

protected material. If only a portion orrpions of the material on a page qualifies
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for protection, the Producing Party also must clearly identifptbeected
portion(s) (e.g., by making appropgeamarkings in the margins).

(b) for testimony given in a depten, confidentiality designations
shall be made either on thecord or by written notice to the other party within 14
days of receipt of the transcript. ldas otherwise agreed, depositions shall be
treated as “Confidential” during tHet-day period following receipt of the
transcript. The deposition of any witnges any portion of such deposition) that
encompasses Confidential informationlsba taken only in the presence of
persons who are qualified to haaecess to such information.

(c) for information produced in s@e form other than documentary
and for any other tangible items, thag fAroducing Party affix in a prominent
place on the exterior of the containercontainers in which the information or
item is stored the legend “CGNDENTIAL” or CONFIDENTIAL —
ATTORNEYS' EYES ONLY.” If only a porton or portions of the information or
item warrant protection, the Producing Ratb the extent practicable, shall
identify the protected portion(s).

5.3 Inadvertent Faihes to Designate.

If timely corrected, an inadvertent faiuto designate qualified information
or items does not, standing alone, walve Designating Party’s right to secure
protection under this Order for suchter@al. Upon timely correction of a
designation, the Receiving amust make reasonabl#a@ts to assure that the
material is treated iaccordance with the praions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

All challenges to confidentiality degaations shall proceed under Local Rule

37-1 through Local Rule 37-4.
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7. ACCESS TO AND USEOF PROTECTED MATERIAL

7.1 Basic Principles.

A Receiving Party may use Protected Matkthat is disclosed or produced
by another Party or by a Non-Party in connection with this case only for
prosecuting, defending, or attempting tttlsethis litigation or related litigation
involving some or all of the partiesie¢o. Such Protected Material may be
disclosed only to the categories of persons and under the conditions described in
this Order. When the litigation hasdn terminated, a Receiving Party must
comply with the provisins of Section 13 below.

Protected Material must be storetlanaintained by a Receiving Party at a
location and in a secure manner that ersstivat access is limited to the persons
authorized under this Order.

7.2 Disclosure of “CONFIDENTWAL” Information or Items.

Unless otherwise ordered by theuct or permitted in writing by the

Designating Party, a Receiving Partyyntisclose any information or item
designated “CONFIDENTIAL” only to:

(a) the Receiving Party®utside Counsel of Recond this action, as well
as employees of said Outside CourtddRecord to whom it is reasonably
necessary to disclose théarmation for this litigation;

(b) the officers, directors, and empees (including House Counsel) of the
Receiving Party to whom disclosure &asonably necessary for this litigation;

(c) Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessarytiios litigation and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and theitaff, professional jury drial consultants, mock

jurors, licensed private investigatoetained by Counsel, and Professional
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Vendors to whom disclosure is reasoaicessary for this litigation and who
have signed the “Acknowledgment andrégment to Be Bound” (Exhibit A);

(f) during their depositions, withessestime action to whom disclosure is
reasonably necessary antlo have signed the “Aclowledgment and Agreement
to Be Bound” (Exhibit A), unless otherneisigreed by the Designating Party or
ordered by the court. Bes of transcribed deposititestimony or exhibits to
depositions that reveal Protected Matemmalst be separdyebound by the court
reporter and may not besdiosed to anyone excegs permitted under this
Stipulated Protective Order.

(g) the author or recipient of a docan containing the information or a
custodian or other person who othemvmssessed or knew the information.

7.3 Disclosure of “CONFIDENIAL — ATTORNEYS’ EYES ONLY”

Information or ltems.

Unless otherwise ordered by theuct or permitted in writing by the
Designating Party, a Receiving Partyyntisclose any information or item
designated “CONFIDENTIAL — ATTENEYS’ EYES ONLY” only to:

(a) the Receiving Party’s Outsid@hsel of Record in this action;

(b) United’s House Counsel in this action;

(c) Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessarytiies litigation and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and theitaff, professional jury drrial consultants, mock
jurors, licensed private investigatoetained by Counsel, and Professional
Vendors to whom disclosure is reasoaicessary for this litigation and who
have signed the “Acknowledgment andrégment to Be Bound” (Exhibit A);

(f) during their depositions, withessestime action to whom disclosure is

reasonably necessary antlo have signed the “Aclowledgment and Agreement
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to Be Bound” (Exhibit A), unless otherneisigreed by the Designating Party or
ordered by the court. Bes of transcribed deposititestimony or exhibits to
depositions that reveal Protected Matemmalst be separdjebound by the court
reporter and may not besdiosed to anyone excegs permitted under this
Stipulated Protective Order.

(g) the author or recipient of a docan containing the information or a
custodian or other person who othemsvmssessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED

PRODUCED

If a Party is served with a subpoenaaarourt order issued in other litigation
that compels disclosure of any infaation designated by an opposing or third
party in this Action as “CONFIDENTIAL” or “CONFIDENTIAL —

ATTORNEYS’ EYES ONLY,” that Party must:

(a) unless prohibited by a Court Order specifically prohibited by a statute
or regulation cited to the producing paly the requesting party, promptly notify
in writing the Designating Party. Suchtification shall include a copy of the
subpoena or court ordamless prohibited by law;

(b) promptly notify in writing the paytwho caused the request, or subpoena,
or order to issue in the other litigation that some or all ®ntiaterial covered by
the subpoena or order is subject to thistective Order. Suahotification shall
include a copy of this Stipated Protective Order; and

(c) when applicable, as set forthfir{a), cooperate ith respect to all
reasonable procedures sought tgpbesued by the Designating Party whose
Protected Material may be affected.wver, the parties must follow the
procedures set forth in Federal RuleGiil Procedure 45(d)(2) when asserting
that subpoenaed or requested informaticsulgect to a privilge. The filing of a

motion for a protective order does not,itself, stay compliace with a subpoena.
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If the Designating Party timely see&k$protective order from a court of
competent jurisdiction, the Party serveihahe subpoena or court order shall not
produce any information designatedfis action as “CONFIDENTIAL” before a
determination by the court from whichetBubpoena or order issued, unless the
Party has obtained the Designating Paggisnission or as otherwise required by
law or court order. The Designating Bashall bear the burden and expense of
seeking protection in that court of @enfidential material and nothing in these
provisions should be construed as authegor encouraging a Receiving Party in
this Action to disobey a lawfudirective from another court.

9. A NON-PARTY’'S PROTECTED MATERIAL SOUGHT TO BE

PRODUCED

9.1 The terms of this Order are &ipable to information, documents
and/or tangible things produced by a Nearty in this action, and designated as
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

Such information produced by Non-Pasti&zhen so designated by the Non-Party
upon production or by any other Party pansuto Section 9.2 below, is protected
by the remedies and relief provided by tBiler. Nothing in these provisions

should be construed as prohibitiagNon-Party from seeking additional

protections.
9.2 Inthe event that a Party is regdi, by a valid discovery request, to
produce a Non-Party’s confidential infortiman in its possession, and the Party is

subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(a) promptly notify in writing thé&Requesting Party and the Non-Party
that some or all of the informationgeested is subject to a confidentiality

agreement with a Non-Party;
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(b) promptly provide the Non-Party with a copy of the Stipulated
Protective Order in this litigation, threlevant discovery request(s), and a
reasonably specific description thie information requested; and

(c) make the information requestadailable for inspection by the
Non-Party.

If the Non-Party fails to object or seek a protective order from this Court
within fourteen (14) days of receivirlge notice and accompanying information,
the Receiving Party may produce thenN®arty’s confidential information
responsive to the discovery requeistthe Non-Party timely seeks a protective
order, the Receiving Party shall not pucd any information in its possession or
control that is subject to the confidentiality agreement with the Non-Party before a
determination by the court. Absent@uct order to the contrary, the Non-Party
shall bear the burden and expenseeekeng protection in this court of its
Protected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, madvertence or otherwise, it has
disclosed Protected Material to any persoin any circumstance not authorized
under this Stipulated Protective Ordire Receiving Party nsti immediately (a)
notify in writing the Designating Party oféhunauthorized disclosures, (b) use its
best efforts to retrieve all unauthorizempees of the Protected Material, (c) inform
the person or persons to whom unauthoritisdlosures were made of all the terms
of this Order, and (d) request such person or persons to execute the
“Acknowledgment and Agreemetd Be Bound” that is adtched hereto as Exhibit
A.

11. INADVERTENT PRODUCTI ON OF PRIVILEGED OR
OTHERWISE PROTECTED MATERIAL
In accordance with Federal Rule®@ivil Procedure 26()§5)(B) and Federal

Rule of Evidence 502, any Party whodwartently produces Discovery Material
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that is privileged or otherwise immufrem discovery shall, promptly upon
discovery of such inadveent production, so advise the Producing Party and
request that the Discovery Materials beireed. The Receiving Party shall return,
sequester, or destroy such inadvertently produced Discovery Materials, including
all copies, within five (5) business dagkreceiving such a written request. The
Party returning such inadvertently draced Discovery Materials may thereafter
seek re-production of any such Discoverytdfals pursuant topplicable law.
12. MISCELLANEOUS

12.1 Right to Further Relief.

Nothing in this Order abridges the right of any person to seek its

modification by the court in the future.
12.2 Right to Assert Other Objections.

By stipulating to the entry of this Protective Order no Party waives any right

it otherwise would have to object tasdiosing or producingny information or
item on any ground not addressed in thipi8&ted Protective Order. Similarly, no
Party waives any right to object on any ground to use in evidence of any of the
material covered by this Protective Order.

12.3 _Filing Protected Material.

Without written permission from the Designating Party or a court order
secured after appropriate notice to all interested perad?aity may not file in the
public record in this action any Protectedtbtaal. A Party that seeks to file under
seal any Protected Materialust comply with Local Rul@9-5. Protected Material
may only be filed under seal pursuant twoart order authorizing the sealing of the
specific Protected Material at issue. Rsarst to Local Rule 79-5, a sealing order
will issue only upon a requesttablishing that the Protesd Material at issue is
privileged, protectable astrade secret, or otherwise entitled to protection under

the law. If a Receivin@arty's request to file Protected Material under seal
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pursuant to Local Rule 79-5 is deniedthg court, then the Receiving Party may
file the information in the public recorthless otherwise instructed by the court.
13. FINAL DISPOSITION

Within 60 days after the final dispadsih of this action, as defined in
paragraph 4, each Receiving Party nmasirn all Protected Material to the
Producing Party or destroy such materiAk used in this subdivision, “all
Protected Material” includes all copieystracts, compilations, summaries, and
any other format reproducing or capturinty @f the Protected Material. Whether
the Protected Material is returned ostiteyed, the Receiving Party must submit a
written certification to the Producing Party (arfdjot the same person or entity, to
the Designating Party) by the 60 day dewthat (1) identifies (by category,
where appropriate) all the Protected Matkthat was returned or destroyed and
(2) affirms that the Receiving Partyshaot retained any copies, abstracts,
compilations, summaries or any other format reproducing or capturing any of the
Protected Material. Notwithstanding tipiovision, Counsel are entitled to retain
an archival copy of all pleadings, mani papers, trial, deposition, and hearing
transcripts, legal memorandaorrespondence, depositiand trial exhibits, expert
reports, attorney work product, and consultant and expert work product, even if
such materials contain Protected Materiahy such archival copies that contain

or constitute Protected Material remain gabjto this Protective Order as set forth

in Section 4 (DURATION).

IT IS SO ORDERED.
Dated: March 24, 2016 Andrew J. Wistrich
United States Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGR EEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declare undenphy of perjury that | have read in its
entirety and understand the Stipulatedt€tive Order that was issued by the
United States District Court for the Central District of California on | | in
the case oBrand Tarzana Surgical Institute, Inc. v. United Health Group, Inc., et
al. Case No. 2:15-cv-09911-CBM (AJWX).

| agree to comply with and to be bouoylall the terms of this Stipulated
Protective Order and | undemsthand acknowledge that failure to so comply could
expose me to sanctions and punishmetiemnature of contempt. | solemnly
promise that | will not disclose in amyanner any information or item that is
subject to this Stipulated Protective Ortleany person or entity except in strict
compliance with the prosions of this Order.

| further agree to submit to the jurisdiction of the United States District
Court for the Central District of California for the purpose of enforcing the terms
of this Stipulated Protective Order, eviésuch enforcement proceedings occur

after termination of this action.

Date:

City and State where sworn andrsed:

Printed name:

[printed name]

Signature:

[signature]
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PROOF OF SERVICE

STATE OF CALIFORNIA ;

Ss
COUNTY OF ORANGE )
| am employed in the County of Onge, State of California. | am

over the age of 18 years and not a partyhéwithin action. My business address
is 101 Enterprise, Suite 350, Aliso Viejo, CA 92656.
On March 25, 2016, | served tfmegoing document(s) described as

[PROPOSED] STIPULATED PROTECTIVE ORDER

on all interested parties in this action as follows (or as on the attached service list):

RICHARD D. WILLIAMS
rwilliams@Ilwmpartners.com

MINA HAKAKIAN
mhakakian@Ilwmpartners.com

LYTTON WILLIAMS ME SSINA & HANKIN LLP
1801 Century Park East, Suite 1450

Los Angeles, California 90067

? BY CM/ECF NOTICE OF ELECTRONIEILING: | electronically filed the
document(s) with the Clerk of the Court by using @/ECF system. Participants
in the case who are registei@M/ECF users will be served by ti&M/ECF

system. Participants in tloase who are not register€/ECF users will be
served by mail or by other means permitted by the court rules.

| declare under penalty of perjury under the laws of the State of
California that the above is true and correct.
Executed on March 25, 2016,Altso Viejo, California.

Jesgca M. Rdley
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