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[Defendants’ Proposed|Protective Order
A. PURPOSES AND LIMITATIONS
Discovery in this action is likely to involve production of confidenti

proprietary, or private information for which special protection from pu
disclosure and from use for any purpose other than prosecuting this litigatior
be warranted. Accordgly, the Court herebyentes the following Protective Order
This Order does not confer blanket protections on all disclosures or respon
discovery and that the protection it affords from public disclosure and use eX
only to the limited information or items that are entitled to confidential treatr
under the applicable legal principleAs set forth in Section D.3, below, th
Protective Order does not entitle ghartiesto file Protected Information under seg
Civil Local Rule 795 sets forth the procedures that must be followed and
standards that will be applied when a party seeks permission from the court
material under seal.

B. GOOD CAUSE STATEMENT

This action is likely to involve trade secrets, customer and pricing lists

other valuable research, development, commercial, financial, technicalr &
proprietary information for which special protection from public disclosure
from use for any purpose other than prosecution of this action is warrantéd.
confidential andproprietary materials and information consist of, among of
things, product design and development documents, confidential busine
financial information, information regarding confidential business practices, or f
confidential research, development, or commercial information (inclug
information implicating privacy rights of third parties), information otherw|
generally unavailable to the public, or which may be privileged or other
protected from disclosure under state or federal statutes, court rules, case de

or common law. Accordingly, to expedite the flow of information, to facilitate
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prompt resolution of disputes over confidentiality of discovery materials
adequately protect information the parties are entitled to é@efjpdential, to ensure
that the parties are permitted reasonable necessary uses of such maté
preparation for and in the conduct of trial, to address their handling endhef the
litigation, and serve the ends of justice, a protective ordesuoh information is
justified in this matter.information shall not be designated as confidential f
tactical reasons and without a good faith belief that it has been maintainec
confidential, norpublic manner, and there is good cause why it shoatde part
of the public record of this case.
C. PROTECTIVE ORDER

1.  This Order shall apply to all information produced during discover

this action that shall be designated by the party or person producing
“Confidential” or “Confidential- Attorneys’ Eyes Only” (collectively “Protecteq
Information”). This Ordershall not apply to information that, before disclosure,

Is properlyin the possessioror knowledgeof the party to whom such disclosure

Is made, or is public knowledge. The restrictions contained in this Order sha
apply to information that is, or after disclosure becomes, public knowledge
than by an act or omission of the party to whom such disclosure is made, or
legitimately acquired from a source not subject to this Order.

2. If an exhibit, pleading, interrogatory answer, or admission (collectiy
“discovery response”), document or thing (collectively “document or thirag g
deposition transcript, other transcript of testimony, or declaration or affid;
(collectively “testimony”) contains information considered confidential by a pg
such exhibit, pleading, discovery response, document or thing, or testimony s
designated “Confidential” or “Confidential Attorneys’ Eyes Only” by the party

contending there is Protected Information therein.
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3. If an exhbit, pleadng, discovery response,document or thing,
testimony or other court suission is designated “Confideal’ or “Confidential-
Attorneys’ Eyes Only,” the legend “Confideaif’ or “Confidential - Attorneys’
EyesOnly” (in sucha manneras will not interfere withthe legibility thereof),or
a substatially similar variation thereof,shall be affixed beforethe producton or
serviceuponaparty.

4. As a general gdeline, a doument should be designated
“Confidential” when it cortains conifdential business, technical or other
information that may be reviewed by the ReceivingParty, the parties’ experts,and
other representativesdyut must be protectedagainstdisclosure to third parties. A
document may be designated “Confidentigittorneys’ Eyes Only” only when it
contains the following highly sensitive information: financial information; ¢
information; prichg information; sales information; customer, license, supplier,

vendor information; technical and development information about a pa

>

ost
and
rty’s

products; comparative product test results; business plans; marketing strategit

competitive strategies; or any other information thaduld put the Prodwing
Party at a competitive disadvantageif the information became known to
enployeesof the ReceivingPartyor third parties.

5. All Protected Information(i.e., “Confidential” or “Confidertial -
Attorneys’ EyesOnly” information)that hasbeenobtainedfrom a party during the
course othis proceedingshallbe usedonly for the purpose of this litigation and nq
for any other business, proceeding, litigation, or other purpose whatsdawugher,
such information may not be disclosed to anyone except as provided in this |
Counsel for a party may give advice and opinions to their client based on eval
of information designated as Protected Information produced by the other party

information designated “Confidential Attorneys’ Eyes Only,” such rendering ¢

3
[DEFENDANTS PROPOSEDPROTECTIVEORDER

Dt

Drde
Latic
F

<

)f




© 0o N oo o A W N B

N NN DN DNDNDNNNRRRRRRR R B PR
M ~N O AN W N R O O 0O ~N O 0N WK RO

advice and opinions shall not reveal the content of such information except by
agreement with opposing counsel.

6. All documentspor any portion thereof, producedfor inspectiononly
(i.e., copieshave not yet beenprovided to the ReceivingPaty) shall be deemed
“Confidential - Attorneys’ Eyes Only.” If a copy of any such documen
requestedafter inspection, the document shall be deemed “Confidential” or
“Confidential - Attorneys’ Eyes Only” only if labeledor markedin conformity
with Paragraph 2, with access and dissemination limiteseaforth in Paragraph{
11-12.

7. Information disclosedat a depsition or other testmony may be
designateds “Confdential” or “Conidertial - Attorneys’EyesOnly” at thetime of
the testmony or deposition,or within thirty (30) days following recept of the
transcript, and shall be subject tdhe provisions of this Order. Additional
information disclosedluring a depositon or othertestmony may be designateds
“Confidential” or “Confidential - Attorneys’ Eyes Only” by notifying the other
party, in writing, within thirty (30) days after receipt of the transcript, of the
specificpages of theéranscript that shdd also be salesignated.Unless otherwise
agreed on the record of the deposition or other testimony, all transshigitsbe
treated as “ConfidentialAttorneys’ Eyes Only” for a period of thirty (30) days aft
their receipt, and the transcript shall not be disclosed by alesgnating party to
persons other than those persons named or approved according to Paragray
review documents or materials designated “Confidentidtorneys’ Eyes Only” on
behalf of that nofdesignating party.

8.  All exhibits, pleadings, discovery responses, documents or th
testimony or other submissions, filed with the Court pursuant to this action that
been designated “Confidential” or “ConfidentialAttorneys’ Eyes Only” by any

party, or any pleading or memorandum purporting to adyce, paraphrase, d
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otherwise disclose such information designated as Protected Information, spall

marked with the legend “Confidential” or “Confidenttalttorneys’ Eyes Only,” of
with a substantially similar variation thereof, asklall be filed acording to the
procedures outlined in L.R. 721.

9. As wused in this Protective Order, “Outside Counsel’ refers
exclusively to: the attorneys, paralegals, secretaries,and other support staff
enployed in the following law firms: McGuireWoods LLP, Bake& McKenzie
LLP, and Stephens Friedland LLP, or such addél personas may be ordered
by the Court, or subsequentlynaybeageeduponby the parties.

10. As used inthis Protedtve Order, “independent expeus consultaits”

refers exclusively to a pe&son, who has not beenand is not an employee of §

party or scheduled to become an employee in the near future, and whanedretaj

employed as a testifying or naestifying expert for purposes of this litigatio

either full orparttime, by or atthedirectionof a party orcounsebf aparty.

11. Material designatedas “Confidentid” that has beenobtainedfrom a
party during the courseof this proceeing may be disclosedor made available only
to the Court, to Outside Counsel, and to the perdesignatedelow:

(a)a party, or an officer, director, or designhated employee of a party dg
necessary by Outside Counsel to aid in the prosecution, defense, or settlef
this action;
(b)independent experts or consultants (together with their clerical staff) ref
by such Outside Counsel to assist in the prosecution, defense, or settlen
this action;

(c) courtreporter(semployedn this action;
(d)agents of Outside Counsel, including professional jury or trial consull
retained in onnection with the litigation and mock jurors retained by sug¢

consultant to assist them in their work, and other professional vendors neg

)
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has been obtained from a party during the course of this proceedingmay be
disclosedor made available only to the Court, to Outside Counsel,and to the
personglesignatedhelow:

[DEFENDANTS PROPOSEDPROTECTIVEORDER

perform various services such as, for example, copying, drafting of exhibitg,

support and management sees, including vendors retained by the parties,

an

or

by counsel for parties, for the purpose of encoding, loading into a computer ar

storing and maintaining or information control and retrieval purposes, transcript

of depositions, hearings, trialpleadings, exhibits marked by a party, or

attorneys' work product, all of which may contain material designated

Confidential;
(e)witnesses in any deposition or other proceeding of this action;
(f) anyotherpersonsasto whomthe partiesin writing agree.

12. Material designatedas “Confidentia - Attorneys’ Eyes Only” that

(a)independent experts or consultants (together with their clesiaff) retained
by such Outside Counselto assistin the prosecutiongdefensepr settlemenbf
thisaction;

(b)authors and recipients of any material bearing a “Confidentdtorneys’
Eyes Only” designation;

(c) court reporter(s) employed this action;

(d)agentsof Outside Counsel, including professional jury or trial consultants

retained in connection witthe litigation and mock jurors retained by such

a

consultant to assist them in their work, and other professional vendors needed

perform various servicesuchas,for example, copying, drafting of exhikts, and
support andmanagenent services,including vendors retained by the parties,
or by Outside Counsel, fone purpose of encodindpading into a conputer and
stoiing and mantaining for information cortrol and retrieval purposes

transcriptsof deposiions, heaings, trials, pleadingsexhibitsmarked by a party,
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or attorneys’ work product, all of which may containmaerial designated
Confidential- AttorneyEyesOnly;

(e)witnessesn any depositionor other proceedingin this action who are the
author orrecipient of the “Confidential Attorney Eyes Only” materialpr who,
basedn evidencehaveseenhematerialin thepast;and

(f) anyotherpersonssto whomthe partiesin writing agree.

13. The right of any independent expert or consultant to receive
Protected Information will be subject to the advance approval of such expf
consultant by the designating party or by permission of the Court.

(@) The party seeking approval of an independent expednsultanimust
provide the designatingparty with a written notification, which includesthe name
and curriculum vitae of the proposedindependentexpert or consultantthat
includes a descripton of the expert or consutant’'s enployment and consulting
history during the past four years,and an executedcopy of the form attached
heretoas Exhibit 1, at leastten (10) calendardaysin advanceof provding any
Protectednformationof thedesgnatingpartyto theexpertor consultant.

(b) If the desgnatingparty doesnot conveyan objectionto the proposed
disclosurewithin ten (10) calendardays of recept of the written notification,
the designatingparty will be deemedto have waived objectionto the disclosure
andits agreematwill beassumed.

(c) If within ten (10) calendar days of receipt of the written
notification, the designatingparty gives notification of its objection to the
disclosureof Protectednformationto the expertor consultantdentified by written
notice, there shall be no disclosureto the expert/consultanat issue until such
objectionis resolved. The objecton shall statethe reasonswhy the designating
party believesthe identified individuals shoulchot receiveConfidenial Material.
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(d) If after meetingand conferrirg, the Partiesdo not otherwise resolve
the dispute, th party seeking approval of an expert or consultant must séek
from the Court, by way of filing a motion within fourteen (14) days of thet mee
confer. The filingand pendencyof any such mation shall not limit, delay, or
defer any disclosureof the Protected Informatioo personsasto whom nosuch
objection haveenmade nhorshallit delayor deferanyotherpendingdiscovery.

14. All Protected Information used at a hearing or at trial shall

become public absent a separate order from the Court upon written motion ar

sufficient cause shown. If any party desires at a hearing or at trial to offe
evidence Protected Information, or to use Protected Information in such asviay
reveal its nature or contents, such offers or use shall be made only upon the
of all steps reasonably available to preserve the confidentiality of such Prof
Information. The party seeking to use the Protected Information must provid
party that produced such Protected Information sufficient time to request an
from the Court to limit the offer of such Protected Information. The party seeki
use the Protected Information stipulates that good cause exists and agreesito
any application or motion to preserve the confidentiality of such Prote
Information.

15.  Any Protected Information may be used in the course of any depos
taken of the party producing such Protected Information or its employees w
consentpr otherwise used in any deposition with the consent of the party prod
such Protected Information, subject to the condition that when such Prof
Information is so used, the party who made the designation may notify the re
that the portion D the deposition in any way pertaining to such Proteg
Information or any portion of the deposition relevant thereto is beimeg talrsuant
to this Order. Further, whenever any Protected Information is to be discuss

disclosed in a deposition, any party claiming such confidentiality may exclude
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the room any person not entitled to receive such Protected Information pursu

the terms of this Order.

ant

16. All challenges to confidentiality designations shall proceed under Lpcal

Rules 37.1 throuy 37.4.
17. Notwithstanding anything contrary herein, if a party throy
inadvertence or mistake produces discovery of any Protected Information w
marking it with the legend “Confidential” or “ConfidentialAttorneys’ Eyes Only,”
or a substantiallysimilar variation thereof, or marks it with an incorrect level
confidentiality, the Producing Party may give written notice to the Receiving R
that the exhibit, pleading, discovery response, document or thing, or testi
contains Protected Information and should be treated as such in accavithribe
provisions of this Protective Order. The Producing Party shall, upanrigasf the
disclosure: (i) promptly notify the person(s) to whom the disclosure was made
contains Protected Information subject to this Protective Order; (ii) promptly
best efforts to retrieve the disclosed information from the person(s) to W
disclosure was inadvertently made and have such person(s) execute Exhibis 1
Protective Order; and (iii) promptly make all reasonable efforts to preclude fu
dissemination or use by the person(s) to whom disclosure was inadvertently
The inadvertent or unintentional disclosure by a party of Protected Informe
regardless of whether the information was so designated at the time of discl
shall not be deemed a waiver in whole or in part of a party's clagondiidentiality
either as to the specific information disclosed or as to any other informatibnge
thereto or on the same or related subjeatten, provided that the ngroducing
party is notified and properly marked documents are supplied as provided H
The Receiving Party shall not be responsible for the disclosure or other distrit
of belatedly designated Protected Informatiortaasuch disclosure or distributio

that may occur before the receipt of such notification of a claim of confidenti
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and such disclosure or distribution shall not be deemed to be a violation g
Protective Order.

18. Neither the taking or the failure to take any action to enforce
provisions of this Order, nor the failure to object to any designation or any
action or omission, shall constitute a waiver of any signatory's right to seel
obtain protection or relief, with respect to any claim or defense in this action 0
other action including, but not limited to, the claim or defense that any informj
IS or is not proprietary to any party, is or is not entitled to particular protectid
that such information embodies trade secret or other Protected Information ¢
party. The procedures set forth herein shall not affect the rights of the part
object to discovery on grounds other than those related to trade secrets o
Protected Information claims, nor shall it relievpaty of the necessity of prop€
responses to discovery requests.

19. This Order shall not abrogate or diminish any contractual, statutor
other legal obligation or right of any party to this Order, as to any third party,
respect to any Protected Information. The fact that Information is desig
“Confidential” or “Confidential- Attorneys’ Eyes Only” under this Order shall n
be deemed to be determinative of what a trier of fact may determine {
confidential or proprietary. This Order shall be without prejudice to the right of

party to bring before the Court the question of:

(@) whether any particular information is or is not Protected Information,;

(b) whether any particular information is or is not entitled to a greate

lesserdegree of protection than provided hereunder; or

(c) whether any particular information is or is not relevant to any issu
this case; provided that in doing so the party complies with the foreg
procedures.
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20. The terms of the Protective Order aspplicable to Protecteq
Information produced by a newarty, such noiparty may designate Protecte
Information produced by it in connection with this litigation, and that Prote
Information is protected by the remedies and relief provided by thecRvetg
Order.

21. Within thirty (30) days following the conclusion of litigation betwe
the parties, all information designated as Protected Information, excelpt
documents or information which incorporate or are incorporated into attorn&y
product (a single copy of which may be retained in counsel’'s file), shall, u
request, be returned to the Producing Party, or disposed of by the Receityndf P
disposed of, the Receiving Party shall, upon request, provide the Producing
with a certificate of disposal.

22. The inadvertent production of documents or other material subje
the attorneyclient privilege, work product doctrine or any other privilege
immunity does not constitute a waiver of any applicable privilege if after
Produang Party becomes aware of any inadvertent or unintentional disclosurg
Producing Party designates any such documents as within the aitbemty]
privilege, work product immunity, and/or any other applicable privilege
immunity and requests in writing return of such documents to the Producing
Upon request by the Producing Party, the Receiving Party shall immediately rg
and return any and all copies of such inadvertently produced document(s), inc
retrieving and returning any andl @opies distributed to others (e.g., exper
consultants, vendors). Nothing herein shall prevent the Receiving Party
challenging the propriety of the asserted privilege or immunity designatio
submitting a written challenge to the Court; however, the fact of the inadve
production of the document(s) may not be used as a basis for such challen

Receiving Party may not retain any copies of any inadvertently produced doct
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for any purpose, including the purpose of challenging the propriety of the (¢
privilege or immunity designation.

23. In addition to any other obligation to preserve documents,
Producing Party must preserve any documents recalled under this Paragraph
duration of this litigation and must add the document to a privilege log.

24. The restrictions provided for above shall not terminate upon
conclusion of this lawsuit, but shall continue until further order of this Court.
Protective Order is without prejudice to the right of a party hereto torekekirom
the Court, upon good cause shown, from any of the provisions or restri
provided herein.

25. Absent written consent of the owner of ConfidentiAlttorneys’ Eyes
Only information, any Outside Counsel who reviews material so designatg
whole or in part, shall not, for a period commencing upon receipt of
information and ending one year following the conclusion of the above capiti
action (including any appeals) engage in any Prosecution Activity (fasede
below) substantially related to the subject matter of U.S. Patent No. 6,629,666
prohibition shall not be imputed to partners, associates, or other colleagues ¢
individual who did not review the Producing Party’s Confidentiattorneys’ Eyes
Only information.

26. Prosecution Activity shall mean any activity related to tH
competitive business decisions involving the preparation or prosecution (fo

person or entity) of patent applications substantially related to thecsuiggter

clain

the
for

the
This

stion

d,

suck

one

Th

f su

e

ran

of the patenin-suit, or advising or counseling clients regarding the same,

including but not limited to providing any advice, counseling or drafting
claims for any patent application, reexamination, Hpi@mtes review, reissus
patent application, or any other pagsant proceeding at any patent offig

Prosecution Activity does not include (1) activities by the parties’ counskég
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clients and affiliates in challenging the validity of a patent in reexaminati
inter-partes reviews, or other challenges to patents, or ¢®yitees by any

ons

person subject to this provision for purposes of performing administratike fas

for a pending patent application on which the person is an inventor and yhic

were filed before January 1, 2016. Administrative tasks in this context dg
include directly or indirectly (e.g., by advising) drafting or revising pat
applications, responses to office actions, amendments, examiner intervig
any invention disclosures used in a patent application that are substa
related to the subjéanatter of the asserted patents. Administrative tasks
only meant to include submitting prior art to the patent office, or signing
assignments, declarations, powers of attorney, terminal disclaimers and
documents not affecting the scope of the disclosure or the claims. Noth
this Paragraph shall prevent any attorney from sendingcaonfidential prior art
to an attorney involved in patent prosecution for purposes of ensuring thal
prior art is submitted to the U.S. Patent and Tradkrdfice (or any similar
agency or foreign government) to assist a patent applicant in complying w
duty of candor. Nothing in this provision shall prohibit any attorney of reco
these actions from discussing any aspect of this case thasamaddy necessar)
for the prosecution or defense of any claim or counterclaim in this action
his/her client.
D. MISCELLANEOUS

1. Right to Further Relief. Nothing in this Order abridges the right of &
person to seek its modification by the Court in the future.

2. Right to Assert Other Objections. By the entry of this ProtectikiO
no Party waives any right it otherwise would have to object to disclosin

producing any information or item on any ground not addressed in this Prot¢
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Order. Similarly, no Party waives any right to object on any ground to us
evidence of any of the material covered by this Protective Order.

3. Filing Protected Material. A Party that seeks to file under seal
Protected Material must comply with Civil tal Rule 795. Protected Material may
only be filed under seal pursuant to a court order authorizing the sealing (
specific Protected Material at issue. If a Party’s request to file Protected M3
under seal is denied by the court, then the Receiving Party may file the inforn|

in the public record unless otherwise instructed by the court.

FOR GOOD CAUSE SHOWN, IT IS SO ORDERED.

Dated: 2/8/17 —2016 IS/
Hon. Suzanne H. Segal
UNITED STATES MAGISTRATE
JUDGE
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EXHIBIT 1: CONFIDENTIALITY UNDERTAKING

IN THE UNITED STATESDISTRICT COURT
FOR THE CENTRAL DISRICT OF CALIFORNIA

SHINHEUNG PRECISION CO. LTD., | Case No. 2:18v-00103CAS (SSx)

Plaintiff, CONFIDENTIALITY

UNDERTAKING
V.

Hon. Christina A. Snyder
BIXOLON CO., LTD. and BIXOLON

AMERICA, INC., District Judge

Defendants. :
[Discovery Document: Referred to

Magistrate Judg8uzanne H. Sedal

CONFIDENTIALITY UNDERTAKING
l, , [print  or type full name],

[print or type full address, and identify comp

partnership or organization and its address if applicable], declare under peng
perjury that | have read in its entireitpd understand the Protective Order that w

issued by the United States District Court for the Central District of California o

the abovecaptioned action. |, and my abewmentified company, partnership or

organization, agree to comply with and be bound by all the terms of this Prote
Order and I, and my abowdentified company, partnership or organizatio

understand and acknowledge that failure to so comply could expose me an
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aboveidentified company, partnership or organization to sanstand punishment
in the nature of contempt. | solemnly promise, on my own behalf and on behd
all staff, stenographic, and clerical employees whose duties and responsib

require access to such materials, that there will be no disclosurg mamer of

Alf O

ilitie

any information or item that is subject to this Protective Order to any persgn or

entity except in strict compliance with the provisions of this Order.

I, and my abowadentified company, partnership or organization, further

agree to submit tthe jurisdiction of the United States District Court for the Cent
District of California for the purpose of enforcing the terms of this Protect
Order, even if such enforcement proceedings occur aftenination of this action.

| am a duly authazed representative of

ral

ive

[identify company, partnership or organization if applicable] and have full aiythd
to enter into this Undertaking on behalf of the abuwlentified company,
partnership or organization as of the date aehfoelow.

I, and my abowadentified company, partnership or organization, here

appoint, [print or type full name]

[print or

full address and telephomeimber], as a California agent for service of process
connection with this action or any proceedings related to enforcement of

Protective Order.
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Date:

City and State where sworn and signed:

Printed name:

Signature:
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