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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DAVID RUBEN JIMENEZ, Case No. CV 16-00111-RA0O
Plaintiff,
V. MEMORANDUM OPINION AND

_ ORDER
NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

l. INTRODUCTION

Plaintiff David Ruben Jimenez (“Plaifit) challenges the Commissioner

Doc. 30

S

termination of his disability benefits. Fthe reasons stated below, the decision of

the Commissioner is AFFIRMED.
. PROCEEDINGS BELOW

In December 2004, the Social SeturAdministration determined that

Plaintiff was disabled as of Janua®p03 due to his mental condition.Sege

Administrative Record (“AR”) 17, 69, 131.)At that time, the Social Security

Administration found Plaintiff had a dem®ve disorder with anxiety that m
section 12.04A and B of 20 CFR Pdf4, Subpart P, Appendix 1.S€eAR 17.)
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On April 11, 2013, it was determined that Plaintiff was no longer disabled, pur
to the Social Security Actas of April 2013, and waso longer entitled to disabilit)
benefits. (AR 69-72.) This determirm@at was upheld upon reconsideration
September 18, 2013, aftercase review by a Disabilittdearing Officer. (AR 78-

suar

on

87, 89.) On September 26, 2013, Plaintiff filex written request for a hearing, and

a hearing was held on Juy 2014. (AR 29, 93.) Regsented by counsel, Plaint
appeared and testified, along with arpartial vocational expert (“VE”). (AR 31

55.) On July 25, 2014, the Administrativaw Judge (“ALJ") found that Plaintiff's

disability ended on April 112013. (AR 12-24.) The Als decision became th
Commissioner’s final decision when th@peals Council denied Plaintiff's reque
for review. (AR 1-4.) Plaintiff filed thisction on January 6, 2016. (Dkt. No. 1.)

The ALJ followed an eight-step seduiel evaluation process to ass

whether Plaintiff continued to be disabladder the Social Security Act. 20 CFK

8 404.1594(f). Atstep one the ALJ found that Platiff had not engaged i
substantial gainful activity thumh April 11, 2013. (AR 17.) Adtep twg the ALJ
found that, as of April 11, 2013, Plaintiff “did not have an impairment
combination of impairments that met aredically equaled the severity of :
impairment listed in 20 CFR Pad04, Subpart P, Appendix 1.”1d() At step
three, the ALJ found that Plaintiff “has hagignificant medical improvement as
April 11, 2013.” (AR 18.) Atstep four, the ALJ found that the medic
improvement was related to the abilitywork because Plaintiff's impairments |
longer met or medically equaled the salséng that was met at the time of tl

comparison point decision (“CPD”)ld() Accordingly, the ALJ made rstep five

! Persons are “disabled” for purposes edaiving Social Security benefits if th
are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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finding> and proceeded tstep six where the ALJ determined that Plaintjff

continues to have a sevampairment or combination of impairments that “cau:
more than minimal limitation in [Plaiiff's] ability to perform basic work
activities.” (AR 18.)

sed

At step seven the ALJ found that Plaintiff has the residual functiopal

capacity (“RFC”) to:

[Plerform a reduced range ofghit work as defined in 20 CFR
404.1567(b), such that: he cdulift and carry twenty pounds
occasionally and ten pounds frequentlg could stand and walk, with
normal breaks, for a total of four hours in an eight-hour workday, and
he could sit, with normal breakir a total of six hours in an eight-
hour workday; he could occasionailalk over uneven terrain, climb
ladders, work at heights, and sto@md he could frguently perform

all other postural activities. In the mental realm, the claimant was
limited to understanding, remembering, and carrying out simple,
repetitive tasks with no more than occasional public contact.

(AR 19.) Based on the Plaintiff's RFC atiee VE's testimony, the ALJ found th
Plaintiff is not capable of performing pasievant work as a sales attendant, st
clerk, or orderly. (AR 22.) Astep eight “[c]onsidering the claimant’'s ags
education, work experience, and residaictional capacity,” the ALJ found th;
Plaintiff “was able to perform a sigmant number of jobs in the nation
economy.” [(d.) Accordingly, the ALJ determinethat Plaintiff's disability hag
ended as of April 11, 2013. (AR 23.)
lll. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to terminate benefits. A court mafiirm an ALJ’s findings of fact if they
are supported by substantial evidenced af the proper legal standards wse
applied. Mayes v. Massanark76 F.3d 453, 458-59 (9thrCR001). “Substantia

2 Step four of the eight-step sequehti@mocess for determining whether
individual continues to be disabled statieat “[i]f medical inprovement is relates
to [the claimant’s abilityo work, see step (6).” 20 C.F.R. 8§ 404.1594(f)(4).
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evidence’ means more than a mere d@ntbut less than a preponderance,; it
such relevant evidence as a reasonableoparsght accept as aduate to support
conclusion.” Lingenfelter v. Astrue504 F.3d 1028, 1035 (9th Cir. 2007) (citi
Robbins v. Soc. Sec. Admid66 F.3d 880, 882 (9th Ci2006)). An ALJ can
satisfy the substantial evidence requirenfegtsetting out a dailed and thorougfh
summary of the facts and conflicting ctial evidence, stating his interpretati
thereof, and making findings.”"Reddick v. Chaterl57 F.3d 715, 725 (9tGir.
1998) (citation omitted).

“[T]lhe Commissioner’'s decision cannbe affirmed simply by isolating
specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary’s conclusion.Aukland v. Massanar257 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationarks omitted). “Where evidence i
susceptible to more than one rational iptetation,” the ALJ’s decision should |
upheld.” Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9tir. 2008) (citing
Burch v. Barnhart 400 F.3d 676, 679 (9 Cir. 2005));see Robbins466 F.3d af
882 (“If the evidence can support eithaffirming or reversing the ALJ’
conclusion, we may not sufiste our judgment for that of the ALJ.”). The Col
may review only “the reasonmovided by the ALJ in the disability determinati
and may not affirm the ALJ on a gma upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {® Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

IV. DISCUSSION

Plaintiff raises four issues for view: (1) whether the ALJ properly
considered Plaintiff's mental conaditi and limitations; (2) whether the AL

properly considered Plaintiff's combinafi of impairments; (3) whether the AL

properly considered Plaintiff's RFC; ard) whether the ALJ properly determing
that Plaintiff could perform a significant nio@r of jobs. (Joint Stipulation (“JS’
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4-5, Dkt. No. 29.) Plaintiff contends ahthe ALJ failed to properly consid

Plaintiff's mental impairments, failed t@osider the combined effects of Plaintifi

impairments, failed to propegrlassess Plaintiffs RFCnd failed to include all of

Plaintiff's impairments in the ypothetical posed to the VE.S¢eJS 5-12, 21-23

25-31, 33-36.) The Comissioner disagreesSéelS 12-21, 23-25, 31-33, 36-37.
A. The ALJ Did Not Err In Concluding That Plaintiff's Impairments

Did Not Meet Or Medically Equal The Severity Of A Listed

Impairment

Plaintiff argues that the ALJ erreidh discounting the report of treatir

psychologist Larisa lvn, M.D., and failed to considgéhe combined effect of a

impairments when determining that Plifits impairments did not meet a listing|

(JS 6-9, 12, 22-23))
1. The ALJ Properly Discounted Dr. Levin’s Opinion

Plaintiff contends that the ALJ impperly disregarded the opinions of Dr.

Levin, whose opinion would have estabksl that Plaintiffs mental impairmen
met the criteria for a listed impairmen{JS 8.) The Commissioner contends t
the ALJ provided “multiple valid, wekupported reasonsfor discounting Dr.
Levin’s opinion. (JS 17-21.)
a. Applicable Legal Standards

Courts give varying degrees of defece to medical opinions based on
provider: (1) treating physicians who exam and treat; (2) examining physicia
who examine, but do not treat; and (3) non-examining physicians who d
examine or treat.Valentine v. Comm’r, Soc. Sec. Admbi/4 F.3d 685, 692 (9t

Cir. 2009). Most often, the opinion of aating physician is given greater weig

*In Issues 1 and 2, Plaintiff also arguthat the ALJ erred in concluding th
Plaintiff’'s mental impairments had improvegtred in not considering the effects
Plaintiff’'s medications on Bifunctional abilities, and elan assessing Plaintiff’
work capacity. (JS 5, 9-10.)fhese arguments relate later steps of the ALY
eight-step evaluation process and Wwél addressed in those sections.
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than the opinion of a non-treating physigiaand the opinion of an examinir
physician is given greater weight thdre opinion of a non-examining physicig
See Garrison v. Colvjiv59 F.3d 995, 1012 (9th Cir. 2014). The ALJ must proy
“clear and convincing” reasons to rejette ultimate conclusions of a treati
physician. Embrey v. Bower849 F.2d 418, 422 (9th Cir.1988However, an ALJ
need not accept a treating physician’s opinion that is “brief and conclusion
form with little in the way of clinicalfindings to support [its] conclusion
Magallanes v. Bowen881 F.2d 747, 751 (9th Cir. 1989) (quotiYgpung V.
Heckler, 803 F.2d 963, 968 (9th Cir. 1986)When a treating physician’s opinig
is contradicted by another opinion, the ALJ may reject it only by providing sps
and legitimate reasons supporteddapstantial evidence in the recor@rn, 495
F.3d at 633;Lester v. Chater81 F.3d 821, 830 (9th Cid995). “An ALJ can
satisfy the ‘substantial evidence' regument by ‘setting out a detailed a
thorough summary of the facts and cortiiig evidence, stating his interpretati
thereof, and making findings.’Garrison, 759 F.3d at 1012 (citation omitted).
b. Discussion

Dr. Levin completed a Report on Indivauwith Mental Impairment and

Mental RFC Assessment on May 21, 201AR 467-71.) The report indicates th

March 14, 2014 is the period of treatmentladate of last exam. (AR 467.) Dr.

Levin stated that Plaintiff always aggred “disheveled witpoor grooming,” ang
“always looks down.” Ifl.) Dr. Levin noted that Plaintiff had difficulty getting o
of bed daily due to “markiy severe depression.” (AR 467, 469.) Checking

items from a list, Dr. Levin indicated thBtaintiff had the following impairments:

hallucinations; paranoid thinking; blunt aét; flat affect; depression; anhedonia
pervasive loss of interest in almost altiaties; appetite disturbance with change
weight; sleep disturbance; emotional iwdtawal and/or isolation; psychomot

agitation or retardation; decreased enerfgeling of guilt or worthlessnes

difficulty concentrating or thinking; ttughts of suicide; memory impairment;
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apprehensive expectation; vigilance awcdrsiing; a persistent irrational fear of a

specific object, activity, or situation whialesults in a compelig desire to avoid

the dreaded object, activity, situation; recurrent sevepanic attacks manifested

by a sudden unpredictable onset of inteaqg@rehension, fear, terror, and a sens

e of

impending doom occurring on the averageabfeast once a week; and persistent

disturbance of mood or affect. (AR 467-68.) Dr. Levin also indicated that
was evidence of Plaintiff's disorientatido time and place, memory impairme

and perceptual or thinking disturbancealifiicinations or delusions). (AR 469.)

there
nt,

In

the two-page, checklist-style Mental RFASsessment, Dr. Levin indicated that

Plaintiff was “markedly limited” irall 21 listed abilities. (AR 470-71.)

The ALJ gave Dr. Levin’s opinion “neignificant weight,” noting that it i$

“not supported by the longitudinal rectrdr other progress notes from the sa
treating facility. (AR 19-20seeAR 492-93.) Specifically, the ALJ noted that

me

n

February 2013, Plaintiff reported to his plwygn that he had “depression in past

(mild now).” (AR 20, 422.) The treatmergaords also state that Plaintiff “used
see a psych & was on WellButrin — bubgbed.” (AR 422.) The ALJ noted th
Plaintiff began seeking treatment atlljowood Mental Health in November 201
“after his benefits ceased and a hepresentative’s referral.” (AR 282eAR 475,
482.) Prior to that, Plaintiff stated thia¢ had begun treatment at Didi Hirsch,
he did not continue because the facility wanted to admit him for a thre
evaluation. (AR 20, 497.) The ALJ noté#dkat this was inconsistent with Dif
Hirsch’'s summary in the reob. (AR 20.) Didi Hirschreported that Plaintiff hag
participated in individual therapy todrease problem solvingnd coping skills tg
reduce symptoms of depression. (AR 208.) His last session was on Septen
16, 2013; Plaintiff's case wadosed when he failed to show up to his next ses
two weeks later and did not respondtdreach attempts. (AR 20, 508.)

The ALJ found that Dr. Levin’s repowas “brief and conclusory” becau

her notations “fail to reta her opinion to either objective findings or spec
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clinical observations.” (AR 20.) The AlLrejected Dr. Levin's opinion because

was not supported by clinical findings at@ checklist-style report did not explai

the bases for her conclusiondd.Y This is a specific and legitimate reason for
ALJ to discount Dr. Levin’'s opinion andhstead give more weight to th

consultative examiner, who “providednauch better explanation of her opinio

(id.). See Magallanes881 F.2d at 751 (an ALJ may disregard a treating

physician’s opinion that is briefoaclusory, and lacks clinical findingsprane v.
Shalalg 76 F.3d 251, 253 (9th Cir. 1996) (“ThAé&J, however, permissibly rejecte
[psychological evaluations] because thesere check-off reports that did n
contain any explanation of thedws of their conclusions.”).

The ALJ also discounted Dr. Levs opinion because it was founded
unreliable claims. (AR 20.) The ALJ notédat Dr. Levin appeared to rely ¢
Plaintiff's own allegations, and the ALJ dhdound that Plaintiff was not a full
credible witnes$. (AR 20;seeAR 21.) An opinion thats based on a claimant

discredited subjective complaints may be reject8de Tommasetti v. Astiue33

F.3d 1035, 1041 (9th Cir. 2008)pnapetyan v. Halter242 F.3d 1144, 1149 (9th

Cir. 2001);Morgan v. Comm’r Soc. Sec. Admih69 F.3d 595, 602 (9th Cir. 199¢
Fair v. Bowen 885 F.2d 597, 605 (9th Cir. 1989). Furthermore, the ALJ noted
the severe limitations that Dr. Levin indiedtwould have been regularly reflect
in other treatment notes. (AR 20.) TAkJ found that Dr. Levin’s report “lack
neutrality and reliability” and instead “appedp be advocating for the claimant
receive benefits.” (AR 20.) Accordinglthe ALJ was permitted to reject D
Levin’s opinion. See Saelee v. Chat®4 F.3d 520, 523 (9th €i1996) (rejecting 4

* Plaintiff does not challengthe ALJ's adverse credibilitfinding, and thus that

issue is not before this CourtSee Guith v. BerryhillNo. 1:16-CV-00625 GSA
2017 WL 4038105, at *8 (E.D. Cal. Sept. 13, 2017) (citi@grmickle v.
Commissioner 533 F.3d 1155, 1161 n.2 (9i@ir. 2008)) (“Plaintiff has no;
contested the ALJ's credibility determir@ti and therefore, he has waived t
argument.”).

8

d

pt

on
N

y
S

);
that
ed

5

to

=

=

nat




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

physician’s opinion that lacked an objectivedical basis and instead appeare(
advocate for a patient based on the patient’s subjective allegations).
The Court finds that the ALJ provad specific and legitimate reasol
supported by substantial evidence in teeord, for giving Dr. Levin’s opinion n
significant weight.
111
2.  The ALJ Properly Assessedlaintiff's Impairments
Plaintiff contends that the ALJ fadeto properly consider Plaintiff’s
impairments in the “step two” analysisSgelS 5, 12, 22-23.) The Commissior|
contends that the ALJ properly considekgldether Plaintiff's impairments met (
equaled a listed impairmentSd€elS 24.)
a. Applicable Legal Standards
At step two, an ALJ must determine @ther a claimant has an impairment

combination of impairments that meet oredically equal the severity of &

impairment listed in 20 CFR PartO4, Subpart P, Appendix 1. 20 Ck

404.1594(f)(2). Listed impaments are “designed to operate as a presumptig
disability that makes furtleinquiry unnecessary.”Sullivan v. Zebley493 U.S.
521, 532, 110 S. Ct. 885, 892, 107 L. Ed9Bd (1990). To show that a claiman
impairment meets a listing, the claimantust meet all of th specified medica
criteria for that listing. Id. at 530. To show that an unlisted impairment
combination of impairments is equivalet@t a listing, a claimant must provic
medical evidence that is equal in sevetdyall criteria for the most similar liste
impairment. Id. at 531 & n.10. When determng equivalency, iis irrelevant
whether symptoms arise from a singlepairment or froma combination of
impairments; the inquiry is “whether these impairmetateen togetheresult in
limitations equal in severity tdhose specified by the listings.Lester 81 F.3d at
829-30 (emphasis in original).

An ALJ “must evaluate the relevamvidence before concluding that
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claimant’s impairments do not meet equal a listed impairmentl’ewis v. Apfel
236 F.3d 503, 512 (9th Cir. 2001), but itnst necessary to “state why a claim:

failed to satisfy every different s@an of the listing of impairments,Gonzalez v

Sullivan 914 F.2d 1197,201 (9th Cir. 1990). “An All is not required to discus

the combined effects of a claimant’s inmpa@ents or compare them to any listing
an equivalency determation, unless the claimant presgevidence in an effort t
establish equivalence.Burch 400 F.3d at 683 (citingewis 236 F.3d at 514kee
Tobin v. AstrueNo. C 10-02937 SI, 2011 WL 37337, at *11 (N.D. Cal. Aug. 23
2011) (“Ninth Circuit authority does notqeire an ALJ to cobble together :
equivalency analysis unless thgament is posed to her.” (citirBurch, 400 F.3d
at 682-83)).
b. Discussion

The ALJ found that Plaintiff’'s impairments “[c]onsidered individually ang
combination” did not meet or medicallg@al a listed impairment as of April 1
2013. (AR 17.) The ALJ noted that no aieal source suggested that Plaintif
impairments were severaa@ugh to meet or equal a listing, and the ALJ did not
medical evidence to support a finding o€tkiseverity. (AR 17-18.) In making th
determination, the ALJ considered lingg 1.04 for disorders of the spine a
Listing 12.04 for affective disorders(AR 18.) The ALJ also noted that “th
severity of the depressive disorder wattxiety on which the award of benefits w
made is no longer present” and that Rifimo longer met the criteria for Listin
12.04. (AR 18.)

Plaintiff argues that Dr. Levin’s opiniofsupports that [Plaintiff] would stil
meet the criteria for depression and anxiet(JS 12.) Howewg as previously
discussed, the ALJ correctly gave Dr.vireés opinion “no significant weight.’
(AR 19.) Plaintiff also argues that the Alfailed to consider the combined effe
of Plaintiff's physical and mental impanents, including ga, but he does no

suggest how. SeeJS 22-23.) Although a conmmation of impairments maj
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collectively result in limitations that equtne severity of a listed impairmerdee
Lester 81 F.3d at 829-30, the ALJ did caexr Plaintiff's impairments “in
combination” and found that they collectively did not satisfy the criteria
Listings 1.04 or 12.04. (AR 17-18.) Riaff does not provide any explanation
to how his combined impairments medically equal another listing.
111
Accordingly, the ALJ did not err in ¢ermining that Plaintiff’'s impairment
did not meet or medicallyequal a listed impairment.See Tobin 2011 WL
3739537, at *10 (ALJ did not err by failing éxplain his finding that a claimant
impairments did not meet or equal atiig when the claimant did not press
evidence to establish equivalence).
B. The ALJ Correctly Determined That Plaintiff Has Had Medical
Improvement Related To The Ability To Work
Plaintiff argues that the ALJ erred fimding that Plaintiff's condition hac
improved to the point that he would be able to wokee]S 5, 12.)
1. Applicable Legal Standards

for

aS

U)

S

nt

At step three, an ALJ must detema whether there has been medical

improvement. 20 CFR § 404.1594(f)(3). dimal improvement is any decrease

the medical severity of the impairmentstthvere present dhe time of the mos

recent favorable disability decision. ZIFR § 404.1594(b)(1). In making this

comparison, the ALJ must examine bdtle current medical evidence and |
medical evidence from the time of the CPDSee20 CFR 8§ 404.1594(c)(1
(“Medical improvement is ... detern@id by a comparison of prior and curre
medical evidence . . . ."Newmiller v. ColvinNo. EDCV 15-0139 FFM, 2016 W
3034670, at *3 (C.D. Cal. May7, 2016) (“[D]istrict courts within the Nintl
Circuit have found error wdre an ALJ fails to suffieintly examine evidence ¢
disability that existed d@he time of the CPD.”).

At step four, after finding that aasmant has had medical improvement,
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ALJ must determine whether that improvemisntelated to thability to work. 20

CFR §404.1594(f)(4). If a claimant’s impaents no longer meet or equal t

same listing upon which the original sdbility determinatn was based, the

improvement is conclusively establishedlte related to the ability to work. 2
CFR § 404.1594(c)(3)(i).
111
2. Discussion
The ALJ found that, based on the dmal evidence, there had been
decrease in the medical severity of Pliffistimpairments that were present at t
CPD. (AR 18.) The ALJ noted that aet@PD, Plaintiff's mental impairment m

the criteria for Listing 12.04 A and B ‘ithh marked limitations in maintainin

concentration, persistence, pace andadcinctioning.” (AR 18.) Plaintiff was

being treated by a psychiatrist, Thontasrtis, M.D., and received psychotheraj
biofeedback, and psychotropic medications. (ARSE&AR 357.) Plaintiff was

he

withdrawn and anhedonic, arie had feelings of worthlessness and diminished

self-esteem. (AR 18, 378-79.) Dr. Curtis eb&d that Plaintiff required assistan
with daily chores, cooking, cleaning, arftbpping, and he had decreased interes
personal grooming and hygiene. (AR 1¥,9.) Dr. Curtis also indicated th
Plaintiff had difficulty understanding simpieritten and oral instructions. (AR 1
380.)

Regarding the recent evidence, the ALJ ndked psychiatrist Mary Bridges

M.D. completed a complete psychiatrica@ation of Plaintiff on March 7, 2013

(AR 18, 409.) In that examination, Plafhreported that, about six years earlier,

ce
5t in
at

B,

Py

B.
he

had seen a psychiatrist for about signths. (AR 411.) He was no longer seeing a

psychiatrist at the time of the evaluatiorid.Y The ALJ noted that Dr. Bridges
exam “showed largely normal mentahtsis and little in the way of objectiv
psychological abnonality.” (AR 18;seeAR 413.) In October 2012, a doctor fro
the East Valley Community Health Centersdebed Plaintiff as being oriented
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time, place, person, and sitigat with normal insight and judgment. (AR 18, 39

Plaintiff also demonstrated the approfgianood and affect. (AR 390.) Treatme
records from All for Health in Februar®013 report that Plaintiff described I
depression as in the past and “mildw.” (AR 422.) The ALJ consequently

concluded that Plaintiff “has had signifirdcamedical improvement as of April 1
2013.” (AR 18.)
111

The ALJ then noted that “medical ingyement is established as a matter

0.)

L=

nt

IS

=

of

law” because Plaintiff's impairments “longer met or medically equaled the same

listing that was met at thente of the CPD.” (AR 18.)

The Court finds that the ALJ’s deteimation that medical improvement had
occurred is supported by the eviden&@ee Hunt v. Astry®95 F. App’'x 878, 879
(9th Cir. 2008) (affirming a finding of naécal improvement when the claimant did

not consult a physician regarding her innpeents for six years, and subsequ

treatment was “far less frequent and extensive” than her treatment prior

CPD). Because the ALJ found that Rtdf's impairments no longer met or

equaled the same listing that was ugedfind Plaintiff disabled at the CPD,

Plaintiff's medical improvement was tlefore related to his ability to workSee20
CFR 8 404.1594(c)(3)(i).

C. The RFEC Is Supported BySubstantial Evidence

Plaintiff contends that the ALJrred in formulating the RFC withol

considering Plaintiff's depression, anxiesyde effects from nucation, and back

pain. (JS 25.)
1. Applicable Legal Standard
The ALJ is responsible for assessingla@amant’s RFC “based on all of th
relevant medical and other evidenc&0 CFR § 404.1545(a)(3), 404.1546(cge
Robbirs, 466 F.3d at 883 (citing Soc. S&uling 96-8p (July 2, 1996), 1996 W
374184, at *5). In doing so, the ALJ ynaonsider any statements provided
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medical sources, including statementatttare not based on formal medic¢

examinations. See 20 CFR §404.1513(a), 404.1545(a)(3). An AL

determination of a claimant's RFC mustddérmed “if the ALJ applied the prope

legal standard and his decisionsispported by substantial evidenceBayliss v.
Barnhart 427 F.3d 1211, 1217 (9th Cir. 200&¥cord Morgan 169 F.3d at 599.
111
111

2. Discussion

In determining Plaintiff's RFC, thé&LJ “considered all symptoms and tl
extent to which these symptoms can reablynbe accepted as consistent with
objective medical evidence and other evien . . [and] also considered opini
evidence” in accordanceitl social security regulations. (AR 19.)

The ALJ “primarily” based his RF@ssessment on the disability hear
officer's decision, which also determingtat Plaintiff was capable of simil
limitations. (AR 19, 84-85.) The ALJ foundaththis report was consistent with t
opinions of state agency doctorsdaconsultative examiners. (AR 1€&eAR 429-
66.) Those opinions indicated that Plaintiff was capable deé&stless-than-light

work” (AR 447) and was able to understand, remember, and carry out simple

related tasks with no significant limitatioms the ability to sustain concentration,

persistence, or pace; relate to othersptberwise adapt to the requirements of

normal workplace (AR 431, 461). The Alwas permitted to rely upon the

reports in assessinglaintiff's RFC. See Magallanes881 F.2d at 752 (“[T]he

reports of consultative physicians leal in by the Secretary may serve
substantial evidence.”).

Reviewing the medical records, the Alfound that the minimal treatme
records “reflect essentially normal fimgjs with a good response to medicatior
(AR 19.) A March 31, 2013 MRI revead no evidence of acute fracture

malalignment of the lumbrosacral spine. (AR 408.) Plaintiff had a broad-I
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central disc protrusion at the L4-L5 leweith posterior annular tear and associated

mild central canal stenosis, bub neural foraminanarrowing. (d.) At a
consultative examination adarch 12, 2013, Plaintiff's cervical spine was ten
to palpation and lumbar spine was tendepdocussion. (AR 416-17.) Plaintiff
forward flexion was limited to 50 degrees, atdight leg raise caused pain in {
right paravertebral muscles of the lumbpme. (AR 417). Regarding Plaintiff's
111
umbilical hernia, records show mildniderness to palpatioand pain caused b
heavy lifting. (AR 415.)
Plaintiff argues that the ALJ improperly disregarded his testimony &
medication side effects, ¢tuding nausea and drowsinessd failed to conside
those side effects in the RFC assessméd& 9-10, 22, 25, 381.) Specifically,
Plaintiff argues that the ALJ “disregarded [Plaintiff]'s testimony as to the neg
effect of his medications” (JS 9), “erredfailing to properly consider the effects

[Plaintifff's numerous medications” on $ifunctional abilitiegJS 10), “failed to

properly evaluate . . . the effects of hiscwations” (JS 22), “failed to consider . | .

the sedating effects of his medicationsS (d5), and must consider the effects

drug therapy (JS 30-31). Plaintiff tegd that his muscle relaxant makes Hi

“drowsy and sleepy and foggy” and hididepressant and antieiety medicationg

caused nausea and occasional dizzy spdhR 39, 42-43.) However, the Al

gave Plaintiff's subjective llegations “little weight” after finding that Plaintiff's

testimony about his symptoms was not credibl@R 21.) The ALJ additionally

> The ALJ noted that Plaintiff's “statements concerning the intensity, persis
and limiting effects of these symptoms aret credible to the extent they &4
inconsistent with the redwal functional capaty assessment.” (AR 21.) Althoug
the use of this boilerplatanguage is not itself revelde error, “it inverts the
responsibility of an ALJ, which is firdab determine the medical impairments o
claimant based on the record and thenshnt’'s crediblesymptom testimony an
only thento determine the claimant’s RFC.Trevizo v. Berryhill 871 F.3d 664

679 n.6 (9th Cir. 2017). Here, the ALJopeeded to discussedtevidence, and he
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noted that Plaintiff denied having si@éfects during a December 2013 follow-

evaluation where Plaintiff sought mediacatirefills. (AR 21, 493.) After finding

Plaintiff's testimony not credible, the ALJ did not subsequently err in omi

limitations based on thaliscredited testimonySeeStenberg v. Comm’r Soc. Sec.
Admin, 303 F. App’x 550, 552 (9tRir. 2008) (after an ALJ found a claimant ot

credible, “he was not required to inclutimitations that she claimed in reliance

solely on her subjective reports of pairPeralez v. AstrueNo. ED CV 09-01342;

VBK, 2010 WL 582058, at *1-2 (C.D. Cdkeb. 11, 2010) (finding no error when

an ALJ failed to make findigs related to a claimantt®mplaints about medicatign

side effects in light of an unchatiged adverse credibility determination).

As previously discussed, the ALJsal permissibly excluded the severe

mental limitations posed by Dt.evin’'s opinion. (AR 19-20.) See Batson V.

Comm’r of Soc. Sec. Admir859 F.3d 1190, 1197 (9tir. 2004) (“The ALJ was

not required to incorporate evidence frore tpinions of [the claimant]'s treating

physicians, which were perssibly discounted.”).
Plaintiff argues that the ALJ erred fimding that Plaintiff could perform “g
reduced range of light work” because “[tlaas no such thing as a ‘reduced rar

of light work™ and “[a] level of work must be in the category of exerti
presented.” (JS 27-28.) Although an Abdy use the “well-defined function-by

function parameters” set forth in 20 RF04.1567, the ALJ may modify tho{

standard limitations to account farclaimant’'s individual abilities.See Bucknert

Larkin v. Astrue 450 F. App’x 626, 627-28 (9th Ci2011) (finding that an AL\
properly set forth an RFC defined as “sedentary” that also included a sit
option and noted that the claimant’s cortcation, persistenceand pace would b

limited). Here, the ALJ did not stop hassessment after categorizing Plaintif

provided specific reasons and findings fos adverse credibility determinatio
(SeeAR 21.) Accordingly, the Court does rfatd error in the use of this languad
Cf. Treichler v. Comm’r of Soc. Sec. Admit¥.5 F.3d 1090, 1103 (9th Cir. 2014)
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functional capacity as being lalto perform a “reduced mge of light work.” The

ALJ proceeded to make findings on eachPtdintiff's functional limitations andg

abilities, thereby noting the differences beém a standard full range of light work

and Plaintiff’'s actual functional abilitiesSéeAR 19.)

Plaintiff also contends that, based on the ALJ’'s hypothetical question
VE defined Plaintiff's work level as “sedimy.” (JS 28.) In response to the AL
hypothetical, the VE gave examples oédentary, unskilled work” that could K
completed by someone with Plaintifflsnitations. (AR 51-52.) However, th
VE’s response does not indicate the Altded in formulating the RFC or findin
that Plaintiff could performfa reduced range of lighwvork.” The VE “merely
translates factual scenarios into realigtic market probabilities,” and it is sole
the ALJ’s role to asseske evidence and the validity of medical opinioi@&mple
v. Schweiker694 F.2d 639, 643-44 (9th Cir. 1982).

The Court finds that, based on thecord as a whole, the ALJ's RF
assessment is supported by substantial evidence.

D. The ALJ Properly Determined That Plaintiff Could Perform A

Significant Number Of Jobs

Plaintiff contends that the ALJ erred rielying on answers to a hypothetig

that excluded some of Plaintiff's mentahitations and the effects of medicatior
(JS 33))
1. Applicable Legal Standard

If a claimant shows that he or she cannot perform past relevant work, it
Commissioner’s burden to establish thatnsidering the RFC, the claimant ¢
perform other work. Embrey 849 F.2d at 422. To make this showing, the /
may rely on the testimony of a vocational expérackett v. Apfel180 F.3d 1094
1099 (9th Cir. 1999). The ALJ may posepbthetical questions to the VE

establish (1) what jobs, ilng, the claimant can do, aifd) the availability of those

jobs in the national economyld. at 1101. These hypotheticals must depict
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claimant’s disability in a manner that ‘‘accurate, detailed, and supported by
medical record” and “set[s] out alif the claimant’s impairments.”ld. (citing
Gamer v. Secretary of Health and Human Se®%5 F.2d 1275, 1279-80 (9th C

1987)). The VE's testimony “is valuable only to the extent that it is supportg
medical evidence."Sample 694 F.2d at 644. “If a vocational expert’s hypothet
does not reflect all the claimant’s linti@ns, then the expert's testimony has
evidentiary value to support a finding thhe claimant can perform jobs in tl
national

111

economy.” Hill v. Astrue 698 F.3d 1153, 1162 (9th Cir. 2012) (quotMgtthews
v. Shalala 10 F.3d 678, 681 (9th Cir. 1993)).
2. Discussion

At the hearing, the ALJ posed the following hypothetical to the VE:

| would like you to consider a hypothetical individual ranging in age
from . .. roughly 33 to 40 somehw has a high school education and
work experience as you describetlwould like you to assume that
this individual is limited to a rangef light to sedentary work as
follows. Can lift and/or carry 2pounds occasionallgnd 10 pounds
frequently; walk, is able to walknd/or stand for four hours of an
eight-hour work day, sit for six hasiof an eight-hour work day, both
with normal breaks; is limited to occasional walking over uneven
terrain, climbing ladders, and workinglaights. Otherwise is able to
frequently climb ramps, stairs, batae, kneel, and crawl. 1 will add
occasionally stoop also. Furthermattee individual would be limited

to understanding, rememberingnd carrying out simple, repetitive
tasks.

(AR 51.) The VE testified that a persanth those limitations could not perfor
Plaintiff's past work as a sales attiant, stock clerk, or orderlyld() The VE then
indicated that a person with those restoiet “could do a fulrange of sedentary
unskilled work.” (AR 51-52.) The VE @htified product inspector, hand cuttg
and product assembler as representgobs. (AR 52.) The ALJ then added
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limitation of “no more than occasional pubtiontact,” but the VE testified that t
additional limitation did not affect his responsé&d.)(

Plaintiff contends that the hypotheticaldsficient because it fails to refle
all of Plaintiff's mental limitations. (J34.) Plaintiff also notes that when |
attorney posed a hypothetical that included marked limitations in “abilit
understand, remember very short and simple instructions and carry out ver
and simple instructions,” the VE statéloht those limitations would change |
earlier opinion. (JS 34seeAR 53-54.) However, tlhe ALJ is not bound tc
accept as true the restrictions presemtea hypothetical qetion propounded by
claimant’s counsel.”"Magallanes 881 F.2d at 756 (citinylartinez v. Heckler807
F.2d 771, 773 (9th Cir. 1986))When a claimant’saunsel poses a hypothetig
that is more restrictive than the ALJypothetical, the ALJ is “free to accept
reject those restrictions” based or thLJ’s evaluation of the evidencélartinez
807 F.2d at 774. As discussed abotlee ALJ's RFC determination—whic
omitted the additional limitations presenteyg Plaintiff’'s counsel—is supported k
substantial evidence. The ALJ posedypothetical containing limitations ths
were identical to the limitations founoh Plaintiffs RFC. Consequently, th
limitations in the hypothetical are also supported by substantial evidence.

By posing a hypothetical that was suppdrby substantial evidence, the A

did not err in excluding additional restrictionSee Stubbs-Danielson v. Astr689

F.3d 1169, 1175-76 (9th Cir. 2008) ndiing that, because the ALJ's RFKk

assessment was proper and completeAthis hypothetical based on the RFC w

also proper and completeSample 694 F.2d at 644 (“[T]he limitation of evideng

contained in the hypothetical at issuewigbbe objectionablenly if the assumec
facts could not be supported by the recqrdAccordingly, the ALJ properly relie
on the VE’s testimony to determine tHaaintiff was capable of performing oth
work. See BaylissA27 F.3d at 1217 (finding that an ALJ properly relied on a '\

testimony in response to a hypothetical thaintained all of the limitations that th
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ALJ found credible and upported by substantial elence in the record”);

Sampson v. Astruel4l F. App'x 545, 547 (9th €i2011) (“Because the ALJ’
hypothetical to the [VE] encompassed BRIEC and the VE identified available jo

in the national and local economy, the Ad finding of no disability was supporte

by substantial evidence.”).
111
111
111

V. CONCLUSION
IT IS ORDERED that Judgment shbhe entered AFFIRMING the decisiq

of the Commissioner denying benefits.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

Qa}o.ﬁ_b. . Qo

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

DATED: November20,2017

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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