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Hon. Stephen E. Haberfeld (Ret.)
JAMS

555 W. 5th Street, 32nd Floor

Los Angeles, CA 90013

Tel: 213-620-1133

Fax: 213-620-0100

Special Master

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

JESUS ESCOCHEA,
Plaintiff,

VS.

THE COUNTY OF LOS ANGELES;
RONALD VALDIVIA, in his individual
and official capacity; STEVE COOLEY, in
his official capacity; JACKIE LACEY, in
her official capacity; KEITH KAUFFMAN,
in his official capacity; and THE CITY OF
HAWTHORNE,

M N N N N N e N N N N e e S S

Defendants.

/1717
/1177
/1717
/1717

Case No.: 2:16-cv-00271 JFW (JEMx)

[Assigned to Hon. John F. Walter,
Courtroom 7A]

AMENDED REPORT AND
RECOMMENDATION OF SPECIAL
MASTER, PURSUANT TO COURT'S
ORDER OF AUGUST 10, 2017

AMENDED SPECIAL MASTER'S REPORT AND RECOMMENDATION TO COURT - 1




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

SPECIAL MASTER'S REPORT TO THE COURT

Introduction and Summary of Determinations

On August 10, 2017, the Court ordered appointment of a Special Master to
prepare and file a report and recommendation to the Court by September 8, 2017,
concerning disputed 42 U.S.C. Sec. 1988 attorneys' fees requested by plaintiff Jesus
Escochea (occasionally, "Plaintiff"), as a court-determined prevailing party in his "1983"
federal civil rights action. Mr. Escochea was determined by the Court to be the
prevailing party,! for purposes of "1988" attorneys' fees, because the jury, after a two-
day trial,2 found in Mr. Escochea's favor on his (US Constitution) Fourth Amendment
claim, in connection with a search warrant which was obtained and executed, without
disclosing to the issuing judicial officer in the affidavit submitted in support of the
requested search warrant that Mr. Escochea was a news reporter and that one of the
sites to be searched, pursuant to the warrant, was the reporter's news office --- which
the jury determined the Defendants knew was so, when the affidavit was prepared and
submitted.3

Relatedly --- for purposes of the U.S. Supreme Court's Hensley* "common core
of facts/related legal theories" analysis --- Plaintiff's overarching theory of the case, was
(A) applicable to all of Plaintiff's constitutional and other claims which were pled in this

action and (B) was conceded to be Plaintiff's theory by Defendants' counsel, during the

' See Court's July 14, 2017 Order, at p. 7, stating that plaintiff is the prevailing party for
purposes of an attorneys' fees award. [Tab 17]

2 The trial was limited to a two-day trial, including closing, at the Court's order.

3 The jury answered the following question — which was Question No. 2 in its Verdict Form -
in the affirmative:

'Did plaintiff Jesus Escochea prove by a preponderance of evidence that defendant Ronald
Valdivia violated plaintiff Jesus Escochea's Fourth Amendment rights by intentionally
concealing or concealing with reckless disregard for the truth from Judge Hall that he knew
Location #6 to be plaintiff Jesus Escochea's offices and that plaintiff Jesus Escochea was a
member of the press when defendant Ronald Valdivia sought the search warrant for Location
#6?" [Verdict Form, Tab 15].

* Hensley v. Eckerhart, 461 U.S. 424 (1983).
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August 29, 2017, four-hour, in-person "roundtable" conference, convened by the Special
Master ("Special Master's Conference")s --- was and remains, as follows:

From the inception of this 42 USC Sec. 1983 action through post-trial, including
during the Special Master Conference, Mr. Escochea has alleged a conspiracy between
and among the named defendant governmental agencies and individual defendants,
who were employees of the defendant governmental entities — the purpose and object
of which conspiracy, including Defendant Valdivia's opening and conducting a criminal
investigation of Mr. Escochea --- was to harass and punish Mr. Escochea, who was
known by the Defendants to be a reporter, who had an office (which was Location #6 in
the subject search warrant) and, relatedly to chill and discredit Mr. Escochea's
journalistic investigation into alleged corruption within the government of the City of
Hawthorne.

The Special Master's key summary of the determinations set forth below in this
Report is as follows:

Based on the analysis and reasons set forth in this Report, the Special Master has
determined that --- under Hensley and its appellate progeny, and regardless of which
claims and/or individual or governmental defendants were dismissed or not dismissed
from this action, for any reason, at any time before through verdict or thereafter ---
Defendants are not entitled to a 50% discount or a discount in any percentage or
amount for attorney time billed to establish any claim or the liability of any named
Defendants for any claim having been determined by the Special Master to have met
the Hensely "common core of facts/related legal theories" test.

Except for the specific reductions, deductions and exceptions noted below ---
which, in the aggregate, are not believed material, except as to Plaintiff's claimed
economic damages, as discussed below -- Paul K. Cohen, Esq. and Paul M. Ferlauto,
Esq. should be compensated for nearly all their billed time which the Special Master has

determined that they have expended in connection with this matter - at the rates of

5 The Court is respectfully referred to n. 13, infra.
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$600 per hour for Mr. Cohen's in-court time, $500 per hour for Mr. Ferlauto's out-of-
court time (primarily in taking depositions of witnesses who testified at trial and
preparing pleadings and other pre-trial papers), and $450 per hour for Mr. Ferlauto's
time for his service as "second chair" during trial.5 The Special Master recommends that
Lisa V. Houle, Esq. be compensated at the rate of $375 per hour, for 92 hours of service
and time rendered by Ms. Houle, which the Special Master has determined to be
appropriate in the circumstances, as amplified below.” No "lodestar" multiple has been
requested or recommended or considered in connection with any of the Special Master's
determinations or recommendations to the Court.

Also, for the reasons amplified below, the Special Master recommends to the
Court that it (A) include in its attorneys' fee award the recommended time expended by
Messrs. Cohen and Ferlato since June 20, 2017, including especially in connection with
the Special Master's proceeding and, additionally, (B) reallocate financial responsibility
for the Special Master's service, from each side bearing a one-half (1/ 2) share, to
Defendants' bearing a two-thirds (2/3) share and Plaintiff bearing a one-third (1/3)

share.

6 As also covered elsewhere herein, Messrs. Cohen and Ferlauto should be compensated for
their case-authorized travel to and from court (e.g., February 7 and 21 and March 30, 2017 and
for the two days of trial on April 4 and 5, 2017) and to JAMS' Century City Resolution Center for|
the Special Master's Conference, at half their hourly rate for in-court services --- Mr. Cohen at
$300 per hour and Mr. Ferlauto at $225 per hour in re court-related travel and at $250 per hour
in connection with the Special Master's Conference-related travel. Ms. Houle should be
compensated for travel at one-half of her hourly rate ($188) for one-hour credited appearance at
the Special Master's Conference, during which she defended her erroneously and repeatedly
challenged status as counsel of record on behalf of Mr. Escochea.

7 As also covered below, the time period for Ms. Houle's most valuable legal services were
performed between August 2015 and mid-January 2016, when the initial pleadings commencing
this action were filed. No attorney declaration(s) or billings indicate that the substantial
attorney time Ms. Houle billed for thereafter resulted in written or other work product which
was meaningfully used by any other member of the trial team until a brief period immediately
prior to the conclusion of trial.
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The Special Master's Report and Recommendation are the on-time results of the
undersigned's best efforts, in the circumstances, in light of the following temporal and
other material limitations and constraints:8

A) The documents and information and pertinent cases presented to the Special
Master by both sides, which underlay this Report and Recommendation, were acquired
and evaluated in a highly compressed time frame, established under the Court's
August 10, 2017 Order --- specifically, that all Special Master proceedings had to be
completed by September 1, 2017 and that the Special Master's Report and
Recommendation had to be in preparation over the Labor Day Holiday and filed by
September 8, 2017.

B) The undersigned received informal word of having been selected late in the
afternoon of August 23, 2017 and received first copies of the Court's August 10, 2017
Order and the parties' Joint Report, which the Court referenced in that Order (see
below), shortly before Noon on August 25, 2017 --- preparatory to a "quick-set"
introductory teleconference with all counsel, convened by undersigned for 1:30 p.m.
on August 25, 2017.

C) The attorneys' fees application papers submitted by both sides appear to have
been written in contemplation of review, analysis and decision by Your Honor, as the

trial judge of this matter --- who, the undersigned believes, presided at trial and was

8 The determinations in Report and Recommendation to the Court, include determinations by
the Special Master, which the Special Master has determined to be true, correct, necessary
and/or appropriate for purposes of this Report and Recommendation to the Court. To the
extent that the Special Master's determinations differ from any party’s positions, that is the
result of determinations as to relevance, burden of proof considerations, the weighing of the
evidence, etc.

Because of the Special Master's concern for and emphasis on thoroughness and correctness of
review, understanding, analysis and determinations underlying and set forth in this Report and
Recommendations to the Court, within the tight time constraints of the Court's August 10, 2017
Order, the Special Master apologizes to the Court for any undue repetition and other editing,
formatting, punctuation, typographical, spacing, and other inadvertent and / or apparently
incurable errors made by the Special Master in connection with preparation of this document
for timely submission to the Court.

For the convenience of the Court, at the invitation of the Court Clerk, this Amended Report
has been prepared, incorporating the corrections set forth in Notice of Errata.
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familiar with pleadings claims, issues and contentions in this 1983 action, plus the
context of procedural resolution of the dismissal of all claims save one before trial and,
additionally, the performance and conduct of counsel throughout the underlying merits
litigation --- and not by a Special Master "parachuting" into this matter on a tight
schedule, special assignment, without any of the foregoing familiarity and other
preparation, beforehand.

D) The flaws of both sides in the parties' Joint Report, as noted by the Court, on
the basis of which the Court decided to prepare and issue the August 10, 2017 Order.

E) The difficulty of the Special Master's assignment was complicated by
Defendants' belated presentation during the afternoon of August 30, 2017 of new cases,
which had not theretofore been presented or cited to the Court, the Special Master, or
Plaintiff's counsel, in any earlier papers. Based on that belated submission, the Special
Master requested a "quick-set" call with counsel to discuss those cases during the
morning of September 1, 2017 --- which yielded a teleconference with counsel,
commencing at 11:00 a.m. --- with requested responses by each side to the cases
submitted by the other side to be exchanged and received by the Special Master by
4:00 pm. that afternoon, in order to be in compliance with the Court's August 10, 2017
Order.?

The bases for the Special Master's Report and Recommendation to the Court
include the following documents and other papers which have been generated by the
Court or counsel for the parties on and since the August 10, 2017:

A) The Court's Order of August 10, 2017

B) Counsel's Joint Report to the Court re their respective positions on Plaintiff's
attorneys' fees request, which led to the issuance of the Court's August 10, 2017 Order.

C) Papers submitted to the Court, prior to the Court's August 10, 2017 Order, in
support of and in opposition Plaintiff's motion for attorneys' fees (including moving,

opposition and reply papers).

9 The Court is respectfully referred to n. 13, infra.
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D) Initial and supplemental memoranda re disputed requested attorneys' fees
submitted to the Special Master before and after the four-hour Special Master
Conference.

E) "Hard copies" of cases provided to the Special Master during and following
the Special Master Conference.

F) Copies of documents in a 24-tab, 3-ring notebook submitted by Plaintiff's
counsel during the Special Master Conference --- including the following:10

1. Plaintiff's Supplemental Brief Re Special Master Proceeding to Determine
Attorney Fees (Tab 2),

2. The jury's Verdict Form (Tab 15),

3. The Court's July 14, 2017 Order granting Plaintiff's motion for attorneys'
fees (Tab 17).

4. The declarations of Southern California attorneys Browne Greene, Esq.,
Christopher Brizzollara, Esq., Mark Garagos, Esq. Paul D. Murphy, Esq., Alison Polin
Saros, Esq. and Robert Ernenwein, Esq., primarily in support of requested attorney's
fees rates of Plaintiff's counsel (Tabs 4-9),

5. Supplemental declarations of Plaintiff's counsel Philip K. Cohen, Esq. and
Thomas M. Ferlauto, Esq. (Tabs 2-3).

6. 2016 Real Rate Report (Tab 23).

7. Summaries of corrected time chart/billing records of Plaintiff's counsel
(Tab 24).

8. Copies of the docket sheet, pleadings, orders, stipulations, trial transcript,

etc.

10 The Table of Contents for the referenced documents in the 24-tab, 3-ring binder submitted by
Plaintiff's counsel during the Special Master Conference is annexed to this Report as Appendix
IIA.II

Annexed to this Report as Appendix "B" is a "hard copy" of the Special Master's August 28,
2017 email to counsel, detailing the documents and information which should be produced and
discussed during the August 29, 2017 in-person "roundtable" conference with counsel,
convened by the Special Master during a "quick-set," initial, introductory teleconference with
counsel held during the afternoon of August 25, 2017.
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G) The Special Master has had to rely heavily on the written and oral
representations of counsel --- because the Special Master did not have first-hand
knowledge or a hearing transcript and other reliable documentary bases for what
occurred prior to and during trial, which led to the jury's verdict resolving Plaintiff's
Fourth Amendment claim and the subsequent attorneys' fees application which the

Court referred to the Special Master under the August 10, 2017 Order.

Analysis And Application Of Hensley And Its Progeny To Plaintiff's

"Limited Success"

The facts and circumstances of Hensely's appellate "limited success" progeny

which appear to be closest to the facts and circumstances of this case is the Tenth

Circuit's opinion in Flitton v. Primary Residential Mortgage, Inc. , 614 F.3d 1173 (2001)
("Elitton"). In that case, the defendant claimed that attorneys' fees had to be adjusted
downward, because of the plaintiff's "limited success" in having succeeded on only one

of five of her claims and proved damages which were 1% of the amount of attorneys'

/1117
/1177
/1177
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fees requested in that case. The Court of Appeal, under Hensley and prior Tenth

Circuit authority, unanimously held that the attorneys' fees should be awarded in full.11
However --- as part of their belated August 30, 2017 afternoon submission to the

Special Master, alluded to above --- Defendants counsel submitted a newly cited Ninth

Circuit case, Schwarz v. Secretary of Health & Human Services, 73 F.3d 895 (1995)

("Schwarz"). The panel there --- while noting that [w]e have had few occasions to
consider whether claims are related or unrelated under Hensley --- expressly noted that
in a 1989 case and since "we added something" to the Hensley analysis, so that "we read
Hensley as establishing the general rule that plaintiffs are to be compensated for
attorney's fees incurred for services that contribute to the ultimate victory in the

lawsuit.

/1717
/1717
/1777

11 See also Sorenson v. Mink, 239 F.3d 1140, 1149 (9th Cir. 2001) ("Sorenson"), which relied on
Hensley and favorably cited Odima v. Westin Tucson Hotel, 53 F.3d 1484, 1499 (9th Cir. 1995),
in applying the test for "limited success" under Hensley. The Court of Appeals in Sorenson
pertinently stated as follows:

"Hensley sets out a two-step process for analyzing a deduction for 'limited success.' The
first step is to consider whether 'the plaintiff fail[ed] to prevail on claims that were unrelated to
the claims on which he succeeded. Id. at 434, 103 S.Ct. 1933. Claims are 'unrelated' if they are
‘entirely distinct and separate' from the claims on which the plaintiff prevailed. Odima, 53 F.3d
at 1499. Hours expended on unrelated, unsuccessful claims should not be included in an award
of fees.

"Here, Plaintiffs' claims all were related. All focused on improving Oregon's disability
determination system. They 'involve[d] a common core of facts' and were 'based on related legal
theories.' Hensley, 461 U.S. at 435, 103 S.Ct. 1933. In such cases, '[m]uch of counsel's time will be
devoted generally to the litigation as a whole.... Such a lawsuit cannot be viewed as a series of
discrete claims.' Id.

"The second step of the Hensley analysis is to consider whether 'the plaintiff achieve[d] a
level of success that makes the hours reasonably expended a satisfactory basis for making a fee
award.' Id. at 434, 103 S.Ct. 1933. In answering that question, a district court 'should focus on the
significance of the overall relief obtained by the plaintiff in relation to the hours reasonably
expended on the litigation.' Id. at 435, 103 S.Ct. 1933. 'Where a plaintiff has obtained excellent
results, his attorney should recover a fully compensatory fee.' Id. A plaintiff may obtain
excellent results without receiving all the relief requested. Id. at 435 n. 11, 103 S.Ct. 1933."

AMENDED SPECIAL MASTER'S REPORT AND RECOMMENDATION TO COURT - 9
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