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UNITED STATESDISTRICT COURT
9
CENTRAL DISTRICT OF CALIFORNIA
10
11
MANUEL JOHN REYES, Case No. CV 16-0525-RA0O
12 _
Plaintiff,
13
V. MEMORANDUM OPINION AND
14 _ ORDER
CAROLYN W. COLVIN, Acting

15 || Commissioner of Social Security,

16 Defendant.

17

18 l. INTRODUCTION

19 Plaintiff Manuel John Reyes (“Plaifit) challenges the Commissioneris
20 denial of his application for a period disability, disability insurance benefiis
21 (“DIB”), and supplemental security inoee. For the reasonstated below, the
22 decision of the Commissioner is AFFIRMED.
23 [I. PROCEEDINGSBELOW
24 On January 19, 2012, Plaintiff apulidor DIB pursuant to Title Il of the
25 Social Security Act, allging disability beginning MarcB, 2011. (Administrative
26 Record (“AR”) 128-31) His application was denieditrally on June 13, 2012, and
21 upon reconsideration on Biary 13, 2013. I4. at 69-72, 76-79.)On March 22,
28
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2013, Plaintiff filed a written request foedring, and a video hearing was held
April 24, 2014, at which plaintiff appeared with counsdld. &t 81-82, 159, 130
33.) An impartial vocational expe(“*VE”) also testified. [d. at 43-45.) On May
22, 2014, the ALJ found that Plaintiff hadt been under a disability, pursuant
the Social Security Actfrom March 9, 2011 througthe decision date.ld. at 23.)
The ALJ’s decision became the Commussr’s final decision when the Appeg
Council denied Plaintiff'sequest for review. Id. at 1-6.) Plaintiff filed this actior
on January 25, 2016. (Dkt. No. 1.)

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled under the Social Security Aloester v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one, the ALJ found that Rintiff had not engage
in substantial gainful activitgince March 9, 2011, thdleged onset date (“AOD”)
(AR 14.) Atstep two, the ALJ found that Plaintifhas the severenpairments of

left ulnar nerve damage, status post idftar nerve transposition, status post
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shoulder gunshot wound, asthma, obstructheep apnea, and major depression.

(Id.) At step three, the ALJ found that Plaintiffdoes not have an impairment

combination of impairments that meetsmedically equals the severity of one

the listed impairments in 20 CFR P44, Subpart P, Appendix 1.1d( at 18.)
Before proceeding to step four, the ALJ found that Plaintiff has the reg

functional capacity (“RFC”) to:

[Plerform light work .. . except [Plaintiff] cannot lift or carry more
than 20 pounds occasionally or pOunds frequently. He cannot sit,
stand, or walk 6 hours in an &ir workday. He is limited to
occasional bending, stooping, and overhead reaching with the
nondominant upper extremity. He stiavoid concentrated exposure
to pulmonary irritants. He is regtted to simple routine tasks.

! Persons are “disabled” for purposes edaiving Social Security benefits if th
are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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(Id. at 19.)

At step four, based on Plaintiffs RFC and the VE’s opinion, the ALJ fol
that Plaintiff was unable to perforrmya past relevant work. (AR 21-22.) Atep
five, the ALJ found that there are jobs thetist in significant numbers in th
national economy that Plaintiff can performd. @t 22-23.) Accordingly, the AL
found that Plaintiff “has not been umnda disability . . . from March 9, 201]
through the date of [th&LJ’s] decision.” (d. at 23.)
1. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence, and & pinoper legal standards were appli

Mayes v. MassangrR76 F.3d 453, 458-59 (9th C#001). “Substantial evidence

means more than a mere gitia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqteapiate to support a conclusiop.
Lingenfelter v. Astrue504 F.3d 1028, 1035 it® Cir. 2007) (citingRobbins v. Sog.
Sec. Admin466 F.3d 880, 882 (9th Cir. 2006)n ALJ can satisfy the substantial

evidence requirement “by setting out a dethand thorough summary of the fag
and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[Tlhe Commissioner’'s decision cannbe affirmed simply by isolating
specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary’s conclusion.Aukland v. Massanar257 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationsitted). “Where eviénce is susceptibl
to more than one rational interpretation,” the ALJ’s decision should be uplk
Ryan v. Comm’r of Soc. Seb28 F.3d 1194, 1198 (9th Cir. 2008) (citiBgrch v.

Barnhart 400 F.3d 676, 67th Cir. 2005));see also Robbingl66 F.3d at 882
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(“If the evidence can support either affimgior reversing the ALJ’s conclusion, \
may not substitute our judgment for thattle¢ ALJ.”). The Court may review on
“the reasons provided by the ALJ in theahility determination and may not affir
the ALJ on a ground upon which he did not rel@tn v. Astrue495 F.3d 625, 63(
(9th Cir. 2007) (citingConnett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003)).
V. DISCUSSION

Plaintiff contends that the ALJ fadeto properly evaluate the opinion of

consultative examining psychiatrist Dr. ReBarcia. Plaintiff also alleges that the
Appeals Council reviewed ewadce which was not included in the file and that t
resulting record before éhCourt is incomplete.

A. Evaluation of Dr. Garcia’s Opinion

It is well settled in this Circuit that courts “distinguish among the opinion
three types of physicians: (1) those who tthatclaimant (treating physicians); (2
those who examine but do not treat thearolint (examining physicians); and (3)
those who neither examine nor treat tihaimant (nonexamining physicians).”
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). In the case of an opinion of
examining physician, as in this cases tommissioner must provide “clear and
convincing” reasons for rejecting thhacontradicted opinion of an examining
physician. Pitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990).

The Court finds that the reasons given by the ALJ for discounting Dr.
Garcia’s opinion meet this standard. eTALJ gave little weighto Dr. Garcia’s

opinion because it was unsuppartey objective mental héh evidence. (AR 21.)

Dr. Garcia’s opinion, AR 412-14, is expredse a brief and conclusory form, reli¢

heavily on Plaintiff's subjective descriptis of his mental health condition, and

provides little in the way of clinical finding® support the conclusion that Plainti

> Based on its review of the recordettCourt concludes # the “clear and
convincing” standard is appable here, as there are nedical records or repor
from another psychiatrisbther than Dr. Garcia.
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is disabled. See Batson v. Commissioner ofi@8b8ecurity Administration359
F.3d 1190, 1195 (9th Cir. 2008)ALJ may discredit teating physicians’ opinions
that are conclusory, brief, and unsuppottgdhe record as a whole”). “The ALJ
need not accept the opinion of any phyaigi. . . , if that opinion is brief,
conclusory and inadequately supied by clinical findings.”Thomas v. Barnhart
278 F.3d 947, 957 (9th Cir. 2002) (citation omitted).

The bulk of Dr. Garcia’s initial reportiated May 14, 2014is filled with

Plaintiff's description of a shooting incident that occurred in 2011 and Plaintiff

subjective reporting of the impact of thicident on Plaintiff. The clinical findings

portion of the report consists of one shmatagraph which observed that Plaintiff
was “cooperative” during the interview, bngeded to stop multiple times “to
muster the ability to continue communicati[of] the account of the trauma”; his
speech was “tremulous” but rate andumok normal; his mood was “irritable” and
he was “frequently tearful” with his dlught process “linear, but ruminating”; he
was “oriented to self, location and timetjda“gross deficits in concentration” wer
observed with “insight” rated as good and ‘Guaent rated as fair.” (AR 413-14.)
The Court concurs with the Commissioneassessment that Dr. Garcia’s mental
status examination in this first report caints few clinical findings to support the
opinion that Plaintiff is disabled.

Dr. Garcia’s second report, a mentagidual functional capacity statement
dated October 7, 2015, suffers from the same deficiehdidR 416-19.) The
statement is a check-the-box form gti@ennaire that contains little to no

information about Dr. Garcia’s clinicihdings. While Dr. Garcia checked the

* Dr. Garcia’s second report was subnttt® the Appeals Council as part
Plaintiff's request for review of the ALJ'decision. As noted in its decision, t
Appeals Council considered the additibrevidence provided in Dr. Garcia

S

e

of

S

second report, but found that the new evadedid not provide a basis for changing

the ALJ's decision. Dr. Garcia’s saw report has been made part of
Administrative Record on appeal for ti@®urt to review.AR 2, 5.
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boxes to indicate that his opinion set forth in this report was based on his prog
notes and psychological evaluations of ®i#fi, that underlying supporting medica
evidence was not supplied tetAppeals Council. (AR 419.%ee Molina v.
Astrue 674 F.3d 1104, 1111 (9th Cir. 2012\ have held that the ALJ may
‘permissibly reject[] . . . obck-off reports that [do] natontain any explanation of
the bases of theironclusions.” (quotingCrane v. Shalala76 F.3d 251, 253 (9th
Cir. 1996)).

Plaintiff points to other evidence the record in support of his appeal,
specifically, that he saw Lisa Finn, LCSWIr therapy. While noting that Ms. Fin
did not qualify as a “medical source,” nevertheless, the ALJ evaluated the opi
letter received from Ms. FinnAR 21. In giving little weight to Ms. Finn’s
opinion, the ALJ stated that her “briefnclusory letters” failed to include a
“narrative discussion of clinical findings orental health treatment,” but rather
reiterated Plaintiff's subjective complaint&l. Notably, Plaintiff does not

challenge the ALJ’s findings wittespect to Ms. Finn’s opinion.

Plaintiff also asserts that Dr. Garsi@pinion is supported by other evideng

in the record, specifically Dr. Levyi®port of depression and Dr. Wikholm’s
notation that Plaintiff has “feelings efress and personalityamge.” (AR 277-78,
266, 282, 285, 366-67, 370-71, 374 et some of these same reports contain ot
clinical findings that contradict Dr. Garcia’s opinion. For example, Dr. Wikholr
full notation regarding PlainfiE psychiatric evaluation is “Positive for feelings o
stress and personality changdegative for anxietygrying spells, depression,
anhedonia, difficulty concentratinggcreational drug use, sadness, sleep
disturbance or suicidal thought.{ld. at 282, 285-86, 367, 37375.) Moreover,

* In the Joint Stipulation, Plaintiff initily cites to the findings in the medic
records and reports of Drs. Levy andkblm to support Dr. Garcia’s opinig

concerning Plaintiff's mental state, btiten, in his reply to the Commissionef

arguments, discounts those same reports because those doctors were
6
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as Plaintiff acknowledges, these doctorsewsot treating Plaintiff for any mental
health related issues. Accordingly, tBeurt finds this other medical evidence in
the record insufficient to requireversal of the ALJ’s decision.

B. New Evidence Submitteid the Appeals Council

Plaintiff alleges error concerning tAg@peals Council’s denial of review.
Specifically, Plaintiff argues that thepfpeals Council looked at new evidence,
consisting of a “letter dated August 2914 from Nancy SmithM.D., and medical
records dating from August 14, 2014 througime 17, 2015” (AR 2), but failed to
include that evidence in the administratrecord. Plaintiff contends that this
failure deprives the Court of an adequate record on review.

The Ninth Circuit has held that ‘tven the Appeals Council considers new
evidence in deciding whether to reviewdecision of the ALJ, that evidence
becomes part of the administrative recavtlich the district court must consider
when reviewing the Commissioner’s firggcision for substantial evidence.”
Brewes v. Commissioner 8bcial Sec. Admin682 F.3d 1157, 1163 (9th Cir.
2012) (citation omitted).

The Social Security regulations $etth what new evidence the Appeals
Council may consider on rewie Pertinent to the issue here, the regulations state
that the Appeals Council shall considew and material evidence submitted to i
“only where it relates to the period on ofdre the date of the administrative law
judge hearing decision.” 20 C.F.R. § 404.970¢kkE also Brewe$82 F.3d at
1162.

Here, the Appeals Council stated thidboked at the letter from Dr. Smith
dated August 14, 2014, andkdical records dating fromugust 14, 2014 through
June 17, 2015. (AR 2.) The Appeals Calimglicated that this new information

was about a later time period and thus ‘tiot affect the decision about whether

Plaintiff for medical conditions unrelated to his mental heatbmparelt. Stip. at
7 to 15-16.
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[Plaintiff was] disabled beginning on orfoee May 22, 2014 [the date of the ALJ
decision].” (Id.) The Appeals Council thenggested that, if he wished, Plaintiff
could use this new information to filenew application for benefits. (Id.)
Because the new ewadce related to a period after the ALJ’s decision, the
Appeals Council was not required to comsid and, moreover, as the record
indicates, did not consider it in denying RI&f's request for review. Accordingly
the omission of evidence from the adminiBt@record that appears to have bee
reviewed — but not considered — by thppeals Council is not erroneous.
V. CONCLUSION
IT IS ORDERED that Judgment shbhe entered AFFIRMING the decisiq

of the Commissioner denying benefits.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

DATED: Januang1, 2017 Rapells 0. QL

ROZELLA A. OLIVER
UNITED STATESMAGISTRATE JUDGE

NOTICE

SNOT INTENDED FOR PUBLICATION IN WESTLAW,
NY OTHER LEGAL DATABASE.
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