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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
TEXKHAN., INC., a California Case No.: 2:1&V-00606 CAS (FFM)
Corporation;
Plaintiff, DISCOVERY MATTER
VS, PROTECTIVE ORDER

ONE STEP UP, LTD., a New York
Limited Company; ROSS STORES, INC
RAINBOW USA, INC., CITI TRENDS,
INC. BURLINGTON COAT FACTORY
DIRECT CORP., and DOES 10,
inclusive,

Defendants.

Pursuant to Fed.R.Civ.P. 26(the parties to this lawsulithrough
undersigned counsel, jointly submit this Stipulated Protective Order to govern t
handling of information and materials produced in the course of discoverydr fil
with the Court in this action.

GOOD CAUSE STATEMENT
It is the intent of the parties and the Court that information will not be

designated as confidential for tactical reasons in this case and that rsbiduitog
designated without a good faith belief that there is good cause why it should ng
1

PROTECTIVE ORDER

47

he

t be

Dockets.Justia.q

om


https://dockets.justia.com/docket/california/cacdce/2:2016cv00606/638788/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2016cv00606/638788/47/
https://dockets.justia.com/

© 0o N oo o A W N B

N NN N DNDNDNNNRRRRRRR R R PR
M ~N O AN WN R O O 0O ~N O 0N WK RO

part of the public

parties may seek to protect from unrestricted or unprotected disclosure jixitide

are not limited to

@)

(b)

(©)

(d)
(€)

(f)

(9)

(h)

record of this case. Examples of confidential information that

Information that is the subject of a ndisclosure or
confidentiality agreement or obligation;

The namesor other information tending to reveal the identit

of a party’s supplier, designer, distributor, or customer;

Agreements with thirgbarties, including license agreementg
distributor agreements, manufacturing agreements, des
agreements, developmesgreements, supply agreements, sal

agreements, or service agreements;
Research and development information;

Proprietary engineering or technical information, includin
product design, manufacturing techniques, processi

information, drawings, memoranda and reports;

Information related to budgets, sales, profits, costs, margi

licensing of technology or designs, product pricing, or othier

internal financial/accounting information, including Rpuablic
information related to financial condition or perflance and

income or other nopublic tax information;

Information related to internal operations including personnel

information;

Information related to past, current and future produ

development;
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() Information related to past, current and future market analyy

5ES

and business and marketing development, including planhs,

strategies, forecasts and competition; and

() Trade secrets (as defined by the jurisdiction in which t
information is located).

Unresticted or unprotected disclosure of such confidential technical,
commercial financial,or personal information would result in prejudice or harm
the producing party by revealing the producing party’s competitive confidential
information, which has beateveloped at the expense of the producing party ang
which represents valuable tangible and intangible assets of that party.

Additionally, privacy interests must be safeguarded. Accordingly, the parties

respectfully submit that there is good cause for the entry of this Protective Order.

The parties agree, subject to the Court’s approval, that the following term
and conditions shall apply to this civil actidrhe parties acknowledge that this
Order does not confer blanket protections on all disclosures or responses to
discovery and that the protection it affords from public disclosure and use exte
only to the limited information or items that are entitled to confidential treatmen
under the applicable legal principlelothing herein shall prevent apgrty from
withholding or redacting any documents and/or information thagtdhy deems
privileged, irrelevant, or otherwise objectionable.

1. Designated Material

1.1 Information or material may be designated for confidential treatme
pursuant to this Ptective Order by any party, person or entity producing or
lodging it in this action (the “Designating Party”), if: (a) produced or served,
formally or informally, pursuant to the Federal Rules of Civil Procedure or in
response to any other formal or infwal discovery request in this action; and/or
(b) filed or lodged with the Court. All such information and material and all
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information or material derived from it constitutes “Designated Material” unde

this Protective Order.

1.2 Unless and until otherwise ordered by the Court or agreed to in
writing by the parties, all Designated Materials designated under this Protectiy
Order shall be used by the parties and persons receiving such Designated
Materials solely for conducting the abewaptioned litigation andny appellate
proceeding relating thereto. Designated Material shall not be used by any pa
or person receiving them for any business or any other purpose. No party or
person shall disclose Designated Material to any other party or person not en
to receive such Designated Material undergbecificterms of this Protective
Order. For purposes of this Protective Order, “disclose” or “disclosed”smean
show, furnish, reveal or provide, indirectly or directly, any portion of the
Designated Mateail or its contents, orally or in writing, including the original or

any copy of the Designated Material.

2.  Access to Designated Materials
2.1 Materials Designated “CONFIDENTIAL” Subject to the limitations
set forth in this Protective Ordddesignated Material may be marked

“CONFIDENTIAL” for the purpose of preventing the disclosure of information
or materials that the designating party in good faith believes is confidential.
Before designating any specific information or material “CONFIDENT,” the
Designating Party’s counsel shall make a good faith determination that the
information warrants protection under Rule 26(c) of the Federal Rules of Civil
Procedure. Such information may include, but is not limited to:

(a) Technical data,asearch and development data, and any other
confidential commercial information, including but not limited to trade seafet
the Designating Party;

111
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(b) Information which the Designating Party believes in good faith falls
within the right to privag guaranteed by the laws of the United States or
California; and

(c) Information which the Designating Party believes in good faith {

constitute, contain, reveal or reflect proprietary, financial, business, techorical

other confidential informatiorwhich is not otherwise protected as Highly
Confidential- Attorneys’ Eyes Only

(d) The fact that an item or category is listed as an example in this
other sections of this Protective Order does not, by itself, render the rten
category discoverable.

2.1.0 Mateials designated “CONFIDENTIAL” may be disclosed only to
the following Designees:

2.1.1 Persons who appear on the face of Designated Materials marked
“CONFIDENTIAL” as an author, addressee, or recipient thereof;

2.1.2 Counselo the partiesn this actia, including any irhouse counsel,
and their respective associates, clerks, legal assistants, stenographic, plieog
and support personnel, and other employees of such outside litigation attorne
and organizations retained by such attorneys to peditigation support services
in this action and the employees of said organizations. .

2.1.3 Consultants, including neparty experts and consultants retained ol
employed by Counsel to assist in the preparation of the case, to the extent thq
are reasoably necessary to render professional services in this action, and su
to the disclosure requirements of section 2.3. Each consultant must sign a
certification that he or she has read this Stipulated Protective Ordeapiwdé by
its provisions, anavill submit to the jurisdiction of this Court regarding the
enforcement of this Order’s provisions.

2.1.4 A party’s officers and/or employeeshich may include irhouse
counsel.
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2.1.5 The Court, its clerks and secretaries, and any court repetéened
to record proceedings before the Court;
2.1.6 Any mediator or settlement officer, and their supporting personnel,

mutually agreed upon by any of the parties engaged in settlement discussions.

Eachmediator or settlement officenust sign a certi€ation that he or she has
read this Stipulated Protective Order, will abide by its provisions, and will sub
to the jurisdiction of this Court regarding the enforcement of this Order’s
provisions.

2.2 Materials Designated “HIGHLYCONFIDENTIAL —ATTORNEYS’
EYES ONLY’: Subject to the limitations in this Protective Order, Designated
Materials may be marked “HIGHLCONFIDENTIAL —ATTORNEYS’ EYES
ONLY” for the purpose of preventing the disclosure of information or materials

which, if disclosed to the recang party, might cause competitive harm to the
Designating Party. Information and material that may be subject to this
protection includes, but is not limited to, technical and/or research and
development data, intellectual property, financial, markedimg) other sales data,
and/or information having strategic commercial value pertaining to the
Designating Party’s trade or business. Nothing in paragraph 2.1 shall limit th¢
information or material that can be designated “HIGHC®NFIDENTIAL —
ATTORNEYS’ EYES ONLY” under this paragraph. Before designating any
specific information “HIGHLYCONFIDENTIAL —ATTORNEYS’ EYES
ONLY,” the Designating Party’s counsel shall make a good faith determinatio
that the information warrants such protecti8ach informatia may include, but
is not limited to:

(a) The financial performance or results of the Designating Party,
including without limitation income statemengspfit and loss statements,
balance sheets, cash flow analyses, budget projectiorchase and sale records
and present value calculations;
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(b) Corporate and strategic planning by the Designating Party, includi
without limitation marketing plans, competitive intelligence reports, sales
projections and competitive strategy documents;

(c) Names, addresses, and other information that would identify
customers or prospective customers, or the distributors or prospective distriby
of the Designating Party;

(d) Information used by the Designating Party in or pertaining to its
trade orbusiness, which information the Designating Party believes in good fa
has competitive value, which is not generally known to others and which the
Designating Party would not normally reveal to third parties except in

confidence, or has undertaken with others to maintain in confidence;

2.2.0 Materials designated “HIGHLYCONFIDENTIAL — ATTORNEYS’
EYES ONLY’ materialsmay be disclosed only to the following Designees:

2.2.1 Persons who appear on the face of Designated Materials marked
“HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” as an author,
addressee, or recipient thereof;

2.2.2 Counselo the partiesn this actionjncluding any irhouse counsel
and their respective associates, clerks, legal assistants, stenographic, plieog
and support personnel, and other employees of such outside litigation attorne
and organizations retained by such attorneys to provide litigation support sery

in this action and the employees of said organizati@minsel hereiexplicitly

includes any irhouse counggwhether or not they are attorneys of record in this

action Notwithstanding the foregoing or anything to the contcamytained

herein, any items designated under this Section 2.2 by a defendant in thmns act

shall not be disclosed to any-defendantsin-house counsel, if the same is

designated aHIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY”,

without the express written consent of the Designating Party that produced th
7
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documentsNotwithstanding the foregoing or anything to the contrary containe
herein, any items designated under this Section 2.2 in this action shall not be
disclosed by any #mouse counsel to ampyesent and former officers, directors,
shareholders, partners, managers, members, employees, agents, imisurers,
representativesf thereceivingparty without the express written consent of the
Designating Party

2.2.3 Consultants for the parties to this action, as defined in section 2.1
and

2.2.4 The Court, its clerks and secretaries, and any court reporter retain
to recordproceedings before the Court.

2.2.5 Court reporters retained to transcribe depositions.

2.2.6 Any mediator or settlement officer, and their supporting personnel
mutually agreed upon by any of the parties engaged in settlement discussiony
provided that they sigacertification that he or she has read this Stipulated
Protective Order, will abide by its provisions, and will submit to the jurisdiction
of this Court regarding the enforcement of this Order’s provisions.

2.3 If any party wishes to disclosaformation or materials designated
under this Protective Order as “HIGHLY CONFIDENTIAL,CONFIDENTIAL
—ATTORNEYS’ EYES ONLY’ to any Consultant, it must first identify that
individual to the Counsel for the Designating Party and submit a Certification
Consultant pursuant to Section BONFIDENTIAL — ATTORNEYS’ EYES
ONLY

2.4 Leqgal Effect of DesignatianThe designation of any information or
materials as “CONFIDENTIAL,” “HIGHLYCONFIDENTIAL — ATTORNEYS’
EYES ONLY” is intended solely to facilitate tlwenduct of this litigation.

Neither such designation nor treatment in conformity with such designation sH
be construed in any way as an admission or agreement by any party that the
Designated Materials constitute or contain any trade secret or cdrdlden
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information. Except as provided in this Protective Order, no party to thosact
shall be obligated to challenge the propriety of any designation, and a failure
do so shall not preclude a subsequent attack on the propriety of such designs

2.5 Nothing herein in any way restricts the ability of the receiving part
to use “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY’ material produced to it in examining or cresgamining any
employee or consultant of the Designating Party

2.6 The parties agree that the Plaintiff and Defendant One Step Up, L
may be providd a summary othe alleged infringers’ full identitiesevenues
and gross profits numbers. The informatiorsummary formatay be provided
to Plaintiff and Defendant One Step Up, Lndtwithstanding any party’s
designation of documents showing sudlormationas“HIGHLY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY'. The Designated Materials
may not be providedRlaintiff and Defendat One Step Up, Ltdnay not disclose
theinformation from such Designated Materitdsany party other than the
Designating Party.

3.  Certificates Concerning Designated Materidtsich Consultant as

defined in section 2.1.3, to whom any Designated htgewill be disclosed
shall, prior to disclosure of such material, execute the Acknowledgement of
Stipulated Protective Order in the form attached hereto as Exhibit A. Counse
who makes any disclosure of Designated Materials shall retairezachted
Acknowledgement of Stipulated Protective Order and shall circulate copies to
Counsel for the opposing party concurrently with the identification of the

Consultant to the attorneys for the Designating Party pursuant to Section 2.3.

! Parties not entitled to receitbe CONFIDENTIAL or HIGHLY CONFIDENTIAL:
ATTORNEYS’ EYES ONLY material must leave the room for said portion of tipesligon.

9
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4.  Use of Designated Materials by Designating Pakgthing in this

Protective Order shall limit a Designating Party’s use of its own information
materials, or prevent a Designating Party from disclosing its own information ¢
materials to any person. Such disclosurel stalaffect any designations made
pursuant to the terms of this Protective Order, so long as the disclosure i;ima
a manner that is reasonably calculated to maintain the confidentiality of the
information.

5. Manner of Designating Written Materials

5.1 Documents, discovery responses and other written materials shall
designated as “CONFIDENTIAL,” “HIGHLYCONFIDENTIAL —
ATTORNEYS’ EYES ONLY" whether in whole or in part, as follows.

5.2 The producing party shall designate materials by placing thedeger
“CONFIDENTIAL,” “HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES
ONLY” on each page so designated prior to production. If the first or cover p;
of a multrpage document bears the legend “CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY’ the entiredocument shall be
deemed so designated, and the absence of marking each page shall notecong
a waiver of the terms of this Order. If the label affixed to a computier dis
containing multiple files bears the legend “CONFIDENTIALHIGHLY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY’ the entire disk shall be
deemed so protected, and the absence of marking of each file shall not const
a waiver of the terms of this Order.

5.3 A designation of ““CONFIDENTIAL,” or “HIGHLY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY’ as toany item, thing or

object that cannot otherwise be categorized as a document, shall be made: (1

placing the legend “CONFIDENTIAL,” or “HIGHLYCONFIDENTIAL —
ATTORNEYS’ EYES ONLY on the thing, object or container within which it is

10
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stored; or (2) by sgifically identifying, in writing, the item and the level of
confidentiality designation, where such labeling is not feasible.

5.4 When a party wishes to designate as “CONFIDENTIAL,” or
“HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY' materials
produced by smeone other than the Designating Party (a “Producing Party”),
such designation shall be made:

5.4.1 Within forty-five (45) business days from the date that the
Designating Party receives copies of the materials from the producing or
disclosing entity; and

5.4.2 By notice to all parties to this action and to the Producing Party, if
such party is not a party to this action, identifying the materials to be diesigna
with particularity (either by production numbers or by providing other adequat
identification of the specific material). Such notice shall be semngiland
regular mail.

5.4.3. A party shall be permitted to designateC&3NFIDENTIAL,” or
“HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY' material produced
by a Producing Party only where:

a. The material being produced was provided to or developed by such
Producing Party: (i) under a written confidentiality agreement with the Designat
Party; or (ii) within a relationship with the Designating Party (or a party operatin
under the control threof) in which confidentiality is imposed by law (including,
but not limited, to the employment relationship and the vendstomer
relationship);or

b. The material being produceduld be consideretCONFIDENTIAL,”
or “HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY' material of the
Designating Party under Section ®riSection 2.2f this Agreement if it were in
the possession of the Designating Party.

111
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5.5 Upon notice of designation, all persons receiving notice of the
requested designation ofaterials shall:

5.5.1 Make no further disclosure of such Designated Material or
information contained therein, except as allowed in this Protective Order;

5.5.2 Take reasonable steps to notify any persons known to have
possession of or access to such Designated Materials of the effect of such
designation under this Protective Order; and

5.5.3 If “CONFIDENTIAL,” or “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY material or information contained therein is
disclosed to any person other than those entitletisiclosure in the manner
authorized by this Protective Order, the party responsible for the disclbsiire s
immediately upon learning of such disclosure, inform the Designating Party in
writing of all pertinent facts relating to such disclosure, aradl shhake every
effort to prevent further disclosure by the unauthorized person(s).

5.6 A party ornon-party that makes original documents available for
inspection need not designate them for protection until after the insppatiyg
has indicated whicdocuments it would like copied and produced. During the
inspection and before the designation, all of the material made available for
inspection shall be deemed “CONFIDENTIADt “HIGHLY CONFIDENTIAL -
ATTORNEYS' EYES ONLY.” After the inspectingarty has identified the
documents it wants copied and produced, the Producing Party must determin

which documents, or portions thereof, qualify for protection under this Order.

Then, before producing the specified documents, the Producing Party fnust at

the “CONFIDENTIAL legend” or “HIGHLY CONFIDENTIAL legad” to each
page that contains protecteat@rial. If only a portion or portions of the material
on a page qualifies for protection, the Producing Party also must clearly ident
the protected portion(s) (e.dpy making appropriate markings in the margins).
111/
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6. Manner of Designating Deposition Testimony

6.1 Deposition transcripts and portions thereof taken in this action ma
be designated as “CONFIDENTIAL,” or “HIGHLYCONFIDENTIAL —
ATTORNEYS’ EYES ONLY” during the deposition or after, in which case the
portion of the transcript containing Designated Material shall be identified in th
transcript by the Court Reporter as “CONFIDENTIAL,” or “HIGHLY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY.” The designated testimony
shall be bound in a separate volume and marked by the reporter accordingly.

6.2 Where testimony is designated during the deposition, the
Designating Party shall have the right to exclude, at those portions of the
deposition, all persons not authorized by the terms of this Protective Order to
receive such Designated Material.

6.3  Within sixty (60) days after a deposition transcript is certified by th
court reporter, any party may designate pages of the transcript and/or iitsexhi
as Designated Material. During susiRty (60) day period, the transcript in its
entirety shall be treated as “CIBIDENTIAL” (except for those portions
identified earlier as “HIGHLYCONFIDENTIAL —ATTORNEYS’ EYES
ONLY” which shall be treated accordingly from the date of designation). If an
party so designates such material, the parties shall provide written notice of s
designation to all parties within tisecty (60) day period. Designated Material
within the deposition transcript or the exhibits thereto may be identified in
writing by page and line, or by underlining and marking such portions
“CONFIDENTIAL,” “H IGHLY CONFIDENTIAL —ATTORNEYS'’ EYES
ONLY” and providing such markedp portions to all counsel.

7.  Copies All complete or partial copies of a document that disclose
Designated Materials shall be subject to the terms of this Protective Order.
111
111
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8. Court Rocedures

8.1 Disclosure of Designated Material to Court Officiasubject to the

provisions of this section, Designated Material may be disclosed to the Court,
Court officials or employees involved in this action (including court reporters,
persons oerating video recording equipment at depositions, and any special
master, referee, expert, technical advisor or FRiadty Consultant appointed by
the Court), and to the jury in this action, and any interpreters interpreting on
behalf of any party or depent.

8.2 Filing Designated Materials with the Court. Nothing in this Order

shall vary the requirements for filing under Seal imposed by the Federal Rules

Civil Procedure or the Local Rules of this Court. If a party wishes to file with the

Court any document, transcript or thing containing information which has been
designatedCONFIDENTIAL,” or “HIGHLY CONFIDENTIAL —

ATTORNEYS’ EYES ONLY’ thatparty shall follow the procedures set forth in
LocalRule79-5.2.2 (which sets out different procedures dejpgnupon whether
or not the party seeking to file material under seal is the same party which
designated the material as confidentaad}l ensure the materials are marked with

the legend:

“‘[CONFIDENTIAL, or HIGHLY CONFIDENTIAL —ATTORNEYS’' EYES
ONLY INFORM ATION SUBJECT TO PROTECTIVE ORDER.”

Filing the document under seal shall not bar any party from unrestricted
or dissemination of those portions of the document that do not contain materia
designatedCONFIDENTIAL,” or “HIGHLY CONFIDENTIAL —

ATTORNEYS’ EYES ONLY.” If a filing party fails toseek to file under seal
items which a party in good faith believes to have been designated as or to
constitute “CONFIDENTIAL,” or “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY' material, such partsnay movethe Court to file

14
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said information under seal withiodr (4) days ofservice of the original filing
Notice of such designation shall be given to all parties. Nothing in this provisio
relieves a party of liability for damages caused by failure togslppeek the filing
of Designated Material under séalaccordance with Local Rule -82.2

8.3 Retrieval of Designated Material3 he party responsible for lodging

or filing the Designated Materials shall be responsible for retrieving such

DesignatedMaterials from the Court following the final termination of the actior

(including after any appealdp the extent the Court permits such retrieval
9 Designated Materials Subpoenaed By Third Palfta party is

served with a subpoena or a court order issued in other litigation that compels
disclosure of anfpesignatedMaterial, that party must:

(a) promptly notify in writing the Designating Party. Such notification sha

include a copy of the subpoena or court order;

(b) promptly notify in writing the party who caused the subpoena or orde
issue in the other litigation that some or all of the material covered by the subp
or order is subject to this Protective Order. Such notification shall include a cog
of this Protective Order; and

(c) cooperate with respect to all reasonable procedures sought to be pur
by the Designating Party whose Designated Material may be affected.

If the DesignatingParty timely sed&s a protective order, thmrty served
with the subpoena or court order shall not produce any Designated Material in
response thereto before a determination by the court from which the subpoena
order issued, unless tparty has obtained the Designating Party’s permission. T
Designating Party shall bear the burden and expense of seeking protection in {
court of its confidential material and nothing in these provisions should be
construed as authorizing or encouraging enyy to disobey a lawful directive
from another court.

111/
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10 CHALLENGING CONFIDENTIALITY DESIGNATIONS
10.1 Timing of Challenges Any party ornon-party may challenge a

designation of confidentiality at (the “Challenging Parigt)any tine consistent
with the Court’s scheduling order(sinless a prompt challenge to a Designating
Party’s confidentiality designation is necessary to avoid foreseeable, substanti
unfairness, unnecessary economic burdens, or a significant disruption or delay
the litigation, gparty does not waive its right to challenge a confidentiality
designation by electing not to mount a challenge prompligy #fe original
designation is disclosed.

10.2 Meet and Confer The Challenging Party shall initiate the dispute

resolution process by providing written notice of each designation it is challeng
and describing the basis for each challenge. To avoid ambiguity as to whethe
challenge has been made, the written notice must recite that the challenge to
confidentiality is being made in accordance with this specific paragraph of the
Protective Order. The parties shall attempt to resolve each challenge in good {
and must begin the process by conferring directly (in voice to voice dialogue; o
forms of communication are not sufficient) within 14 days of the date of service
notice. In conferring, the Challenging Party must explain the basis foeliés

that the confidentiality designation was not proper and must give the Designati
Party an opportunity to review the designated material, to reconsider the
circumstances, and, if no change in designation is offered, to explain the basis
the ch@en designation. A Challenging Party may proceed to the next stage of
challenge process only if it has engaged in this meet and confer process first o
establishes that the Designating Party is unwilling to participate in the meet an(
confer processiia timely manner.

10.3 Judicial Intervention If the Parties cannot resolve a challenge witho

court intervention, the Challenging Party shall file and serve a motion to challef
confidentiality under Civil Local Rul87-1 et seg. (and in compliance with Civil
16
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Local Rule 795.1, if applicable) within 21 days of the initial notice of challenge ¢
within 14 days of the parties agreeing that the meet and confer process will not
resolve their dispute, whichever is earli&ach such motion must be accompadnie
by a competent declaration affirming that the movant has complied with the mqg
and confer requirements imposed in the preceding paraghaluldition, the
Designating Party may file a motion for a protective order preserving the
confidential designation at any time if there is good cause for doing so. Any
motion brought pursuant to this provision must be accompanied by a competer
declaration affirming that the movant has complied with the meet and confer
requirements imposed by the preceding paragraph.

Theburden of persuasion in any such challenge proceeding shall be on t
DesignatingParty Frivolous challenges and those made for an improper purpos
(e.g., to harass or impose unnecessary expenses and burdens on other partieg
expose the Challenging Party to sanctions. Designations not made in good fai
may expose the Designating Party to sanctions. Until such time as a determin
has been made on any such motion by the Court, all parties shall continue to &
the material in question the level of protection to which it is entitled under the
Producing Party’s designation until the court rules on the challenge.

11. Client Communication Nothing in this Protective Order shall

prevent or otherwise restrict counsel from rendering advice to their ciiedfsn
the course of rendering such advice, relying upon the examinatasugnated
Material. In rendering such advice and otherwise communicating with timg, clig
however, counsel shall not disclose any Designated Material, except as s¢her
permitted by this Protective Order.

12. No Prejudice

121 This Protective Order shall not diminish any existing obligation or

right with respect to Designated Material, nor shall it prevent a disclosure to
111
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which the Designating Party consented in writing before the disclosure takes
place.

122 Unless the parties stipulate otherwise, evidence of the existence ¢
nonexistence of a designation under this Protective Order shall not be admisg
for any purpose during any proceeding on the merits of this action.

123 If any party required to produce documents contends that it
inadverteniy produced any Designated Material without marking it with the
appropriate legend, or inadvertently produced any Designated Material with al
incorrect legend, the producing party may give written notice to the receiving
party or parties, including appropriately stamped substitute copies of the

Designated Material. If the parties collectively agree to replacement of the

Designated Material, then the documents will be so designated. Within five (5

business days of receipt of the substitute copies, tieévneg party shall return
the previously unmarked or mismarked items and all copies thereof. If thespa
do not collectively agree to replacement of the Designated Material, the
producing party shall comply with the procedure of Local Rule 37 in sgekin
protection for the inadvertently produced material.

124 At deposition, the party using Designated Material must request th
the portion of the proceeding where use is made be conducted so as to exclu
persons not qualified to receive such DesignMaterial. The procedures
applicable at trial shall be determined by the judicial officer presidingtbeer
trial. The wseof Designated Materialst depasitionsdoes not void the documents
status aSCONFIDENTIAL,” or “HIGHLY CONFIDENTIAL —ATTORNEYS’
EYES ONLY” materialor void therestrictions on the use of tiesignated
Materials.Upon request of a party, the parties shall meet and confeecong
the use and protection of Designated Material in open court at any hearniog. F
to the pretrial conference, the parties shall meet and confer concerning
appropriate methods for dealing with Designated Material at trial.

18

PROTECTIVE ORDER

ible

rtie

at
de

’r




© 0o N oo o A W N B

N NN N DNDNDNNNRRRRRRR R R PR
M ~N O AN WN R O O 0O ~N O 0N WK RO

125 By stipulating to the entry of this Protective Orderpanty waives
any right it otherwise would have to object to disclosing or producing any
information or item on any ground not addressed in this Stipulated Protective
Order. Similarly, ngarty waives any right to objeon any ground to use in
evidence of any of the material covered by this Protective OMereover, this
Order shall not preclude or limit aparty’s right to seek further and additional
protection against or limitation upon production of documents produced in
response to discoveryhe parties reserve their rights to object to, redact or
withhold any information, including confidential, proprietary, or private
information, on any other applicable grounds permitted by law, including third
party rights ad relevancy.

126 Nothing in this Order shall require disclosure of materials tipatis
contends are protected from disclosure by the attechest privilege or the
attorney workproduct doctrine. This provision shall not, however, be construed
preclude anyarty from moving the Court for an order directing the disclosure of
such materials where it disputes the claim of attoaleynt privilege or attorney
work-product doctrine.

12.7 Any inadvertent production of documents containing privileged
information shall not be deemed to be a waiver of the attechent privilege,
work product doctrine, or any other applicable privilege or doctrines. Alepar
specifically reserve the right to demand the return of any privileged dotsimen
that it mayproduce inadvertently during discovery if the producing party

determines that such documents contain privileged information. After receivif

notice of such inadvertent production by the producing party, the receiviryy part

within 5 business days of ragmg any such noticeggrees tdocate and return to
the producing party all such inadvertently produced documentsrtify the
destruction thereof.
/1]
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13. Modification and Survival

131 Moadification. The parties reserve the right to seek modificatibn

this Protective Order at any time for good cause. The parties agree tanueet
confer prior to seeking to modify this Protective Order for any reason. The
restrictions imposed by this Protective Order may only be modified or terming|
by written stipulation of all partieapprovedby order of this Courbr other Court
order. Partientering into this Protective Order will not be deemed to have
waived any of their rights to seek later amendment to this Protective Order,

13.2 Survival and Return of Designated Materialfter the final

disposition of this Action, within 60 days of a written request by the Designating
Party, eachieceivingparty must return all Protected Material to the Producing
Party or destroy such material, provided that no party will be required to expun
any system backp media such as copies of any computer records or files
containing Protected Material which have been created pursuant to automatic
archiving or backup procedures on secured central storage servers and which

cannot reasonably be expungadd further provided that any destruction does ng

destroy or affect the destroying party’s computer programs, hardware, software

servers, or the like. As used in this subdivision, “all Protected Material” includes
all copies, abstracts, compilations, summaries, and any other format reproduci
capturing any of the Protected Material. Whether the Protected Material is retu
or destroyed, theeceivingparty must submit a written certification to the
Producing Party (and, if not the same person or entity, to the Designating Party
the 60 day deadline that (1) identifies (by category, where appropriate) all the
Protected Material that was returned or destroyed and (2)affirms thrattheing
party has not retained any copies, abstracts, compilations, summaries or any g
format reproducing or capturing any of the Protected Material. Notwithstanding
this provision, Counsel are entitled to retain archival copies of all pleadings,
motion papers, trial, deposition, and hearing transcripts, legabraenha,
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correspondence, deposition and trial exhibits, expert reports, attorney work
product, and consultant and expert work product, even if such materials contai
Protected Material. Any such archival copies that contain or constitute Protectg
Materialremain subject to this Protective Order.

14. No Contract This Protective Order shall not be construed to
create a contract between the parties or between the parties and their
respective counsel.

15. Court’s Retention of JurisdictioriThe Court retaingurisdiction

after final termination of the action prior to trial, to enforce this Stipulation,
16. Exception for Public Information. Nothing in this Stipulation shall b

deemed in any way to restrict the use of documents or information which are
lawfully obtained or publicly available to a party independently of discovery in t

action, whether or not the same material has been obtained during the course

discovery in the action and whether or not such documents or information have

been designated hereunder. However, in the event of a dispute regarding suc
independent acquisition, a party wishing to use any independently acquired
documents or information shall bear the burden of proving independent

acquisition.
FOR GOOD CAUSE SHOWN, IT IS SO ORDERED.
DATED: March 24, 2017 /S/ Frederick F. Mumm

FREDERICK F. MUMM
United States Magistrate Judge
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Exhibit A

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

TEXKHAN., INC., a California Case No.: 2:1&V-00606 CAS (FFM)
Corporation;
Plaintiff, DISCOVERY MATTER
VS, PROTECTIVE ORDER

ONE STEPUP, LTD., a New York
Limited Company; ROSS STORES, INC
RAINBOW USA, INC., CITI TRENDS,
INC. BURLINGTON COAT FACTORY
DIRECT CORP., and DOES 10,
inclusive,

Defendants.

The undersigned hereby acknowledges that he/she has read the
PROTECTIVE ORDER entered in the above captioned litigation, and that he/s
fully understands and agrees to abide by the obligations and conditions thereo

Dated:

(Signature)

(Print Name)
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