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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
EASTERN DIVISION
IN RE: DENNIS D. DRAUDT CASE NO. CV-16-616-MWF

OPINION AFFIRMING THE
BANKRUPTCY COURT'’S 2015
ORDER

Before the Court is a bankruptcy appeal from the Urfttiedies Bankruptcy
Court (the Honorable NeW. Bason, United Statdsankruptcy Judge) (the
“Bankruptcy Court”). Appellant Danis Delmar Draudt appeals from the

Bankruptcy Court’s Order Granting Motion Basmiss, which issued on August 6,

2015 (the “2015 Order”). (Notice of Appeahd Statement of Election at 2 (Docke

No. 2)).

On July 13, 2016, Appellant filed his &ping Brief. (Docket No. 13). On
July 13 and 25, 2016, Appellees Charlednites, Neil Katz, Witkn and Eisinger,
LLC (the “Foreclosing Appedles”), as well as Appelle&agle Vista Equities, LLC
and Wedgewood Enterprises, Inc. (IBeiyer Appellees”) filed their Opposition
briefs, respectively. (Dock&los. 11, 15). On Augu8&t 2016, Appellant filed a
Reply brief. (Docket No. 17).

The Court has reviewed the papers filethis appeal and held a hearing on
August 8, 2016 For the reasonsated below, the CouAFFIRMS the 2015
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Order. The Bankruptcy Court did not e@rrdismissing Appellant’s claims in the
adversary proceeding for failure to statelaim. Furthermore, the Bankruptcy
Court did not abuse its discretion in danyiAppellant leave to amend when furthg
amendment would have been futile.
l. BACKGROUND

This appeal arises from the Bankrup@gurt’'s 2015 Order, which dismisseq

Appellant’'s complaint in an adversgryoceeding without leave to amend under
Federal Rule of CivProcedure 12(b)(6).

Appellant was the prior owner of certagal property located in Manhattan
Beach, California. (Foreclosing Appelle&gcerpts of Record (“FAER”) Ex. 5 2
(Docket No. 12)). In Augu2014, Appellee Holmes, whweld a third and fourth
position Deed of Trust on the property, notieedon-judicial foreclosure sale of th
property after Appellant failed tmake payment on the loand.(f{ 10-11).

In September 2014, Appellant filedChapter 13 bankruptcy caséd. { 12).
After an automatic stay issued in th@nkruptcy case, Holmes filed a Motion for
Relief from Stay, which the Bankrupt&ourt heard on January 6, 2015 (the
“January 6 Hearing”), and granted on Jagug 2015 (the “Janug 7 Order”). (d.

1 13; Buyer Appellees’ Excerpts of RecdfBAER”) Ex. 1 (Docket No. 16)).

At the hearing, the Bankruptcy Countdicated that it would extend the stay
on the foreclosure until February 17, 2015, to allow Appellant additional time tq
obtain refinancing. (FAER Ex. 10 (“I wido one thing and that is I'm going to
extend the deadline to get the refinadoee a little bit further . . . ."”)).
Accordingly, the January 7 Order prded that “Movant must not conduct a
foreclosure sale of the Property befadat@ 2/17/2015.” (FAER Ex. 1).

On January 20, 2015, at Appellant’'sjuest, the Bankruptcy Court dismisse
the Chapter 13 caseld(Ex. 2).

1

11%




© 00 N OO O b~ W N P

N NN NN DNDNNNERRRRR R R R R
W N o 00~ WNEFEF O © 0N O 0 N~ WDN PP O

The Foreclosing Appellees proceedathvthe foreclosure on the property ol
January 23, 2015.Id. Exs. 5, 6, 12). At the feclosure sale, the Buyer Appellees
purchased the propertyld( Exs. 5, 6, 12).

In March 2015, Appellant filed an aati against the Foreclosing and Buyer
Appellees in Los Angeles County Super@ourt, which the Foreclosing Appelleeg
then removed to the Bankruptcy Courtd. Ex. 5). The Foreclosing and Buyer
Appellees each filed a Motion to Dismissder Rule 12(b)(6) (the “Motions”).Id.
Exs. 4, 6, 12). The Bankruptcy Couridhbearings on the Motions on July 7 and
28, 2015. (BAER Ex. 4). On August®)15, the Bankruptcy Court granted the

Motions and dismissed the complaint withtedve to amend. (FAER Exs. 11, 13).

On appeal, Appellant challenges the Bankruptcy Court’s decision to grant the

Motions without leave to amend.
Il DISCUSSION
A. Legal Standard

Under Rule 12(b)(6), made applicalobeadversary proceedings, as here,
through Federal Rule of BankruptByocedure 7012, a bankruptcy court may
dismiss a complaint if it fails to “stateclaim upon which reliefan be granted.”
Fed. R. Civ. P. 12(b)(6)ed. R. Bankr. P. 7012. For example, a bankruptcy cou
may dismiss a complaint as a matter of law‘{ad) lack of a cognizable theoryl[,] or
(2) insufficient facts under @ognizable legal claim.’In re Carpenter 205 B.R.

600, 604 (B.A.P. 9th Cir. 19973ff'd, 164 F.3d 629 (9th Cir. 1998).

A bankruptcy court’s dismissal of an adsary complaint for failure to state
claim under Rule 12(b)(6) is reviewed de noww.re EPD Inv. Co., LLC523 B.R.
680, 684 (B.A.P. 9th Cir. 2015). A dismissathout leave to amend is reviewed
for abuse of discretionld. A bankruptcy court abuses dsscretion if it applies an
incorrect legal standard or its factualdings are illogical, implausible, or without

support from evidence in the recordl. On appeal, the Coureviews a bankruptcy
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court’s conclusions of law, including iisterpretations of provisions of the
Bankruptcy Code and state law, de novwa.

In examining the Motions brought under Rule 12(b)(6), the Court folRslis
Atlantic Corp. v. Twomb|y550 U.S. 544 (2007), amsshcroft v. Igbgl556 U.S.
662 (2009). “Tasurvive a motion to dmiss, a complaint nsticontain sufficient
factual matteraccepted as true, to ‘state a claomelief that is plausible on its
face.” Igbal, 556U.S. at 678 (citation omitted)l'he Court “accept[s] all well-
pleaded allegations of material fact agetand construe[s] them in the light most
favorable to the nonmoving partySateriale v. R.J. Reynolds Tobacca,&®7
F.3d 777, 783 (9th Cir. 2012) (holding thla¢ plaintiff had plausibly alleged the
existence of an offer even if the dispdtcommunications were “addressed to the
general public in the form of advertisenis”). The Court, based on judicial
experience and common-sense, must determvhether a complaint plausibly state
a claim for relief. Igbal, 556 U.S. at 679.

The Court need not accept as true, ey, “[tlhreadbare recitals of the
elements of a cause of action, supported by mere concluateynsints . . . .1d. at
678. Nor is the Court required to acceptras allegations that contradict matters
properly subject to judicial notice or by exhib&ee Mullis v. United States Bankr.
Ct., 828 F.2d 1385, 1388 (9th Cir. 1987).

As a general rule, “[o]n motion to dismiss . . ., a court may take judicial
notice of facts outside the pleadingdti re SihabouthNo. ADV 13-02016, 2014
WL 2978550, at *3 (B.A.P. 9th Cir. July 2, 2014jf'd sub nomin re: Khamla
Sihabouth & Manysay Sihabouth et,&lo. 13-1378, 2016 WL 3749061 (9th Cir.
July 13, 2016). A court may take judicradtice of court filingsand other matters of
public record.Reyn’s Pasta Bella, LLC v. Visa USA, .In#42 F.3d 741, 746 n. 6
(9th Cir. 2006). Judicial notice is properammplaints, court orders, judgments, a
other documents filed in other litigatioiourtis v. Cameron419 F.3d 989, 995 n.J
(9th Cir. 2005).

2S
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B. Appellant’'s Opening Brief is Procedurally Defective.

The Court incorporates by referertbe detailed discussion in Appellees’
Reply brief regarding the procedural aéncies in Appellant’'s Opening Brief,
including, for example, Appellant’s failure fwovide citations to the record in his
Statement of the Case. (Wedgewood's R&plef at 6-8). Instead of dismissing
the appeal on procedural grads, however, in the interastjustice, the Court will
reach the merits of the appeal.

Appellant contends that the Bankruptcy Court erred in (1) considering fag
beyond the four corners of the complaini; ¢@ncluding that Appellant failed to
state a claim upon which relief could be dgeah and (3) concluding that further
amendment would be futile. (Openingddrat 2—-3). The Court rejects each
argument.

C. The Bankruptcy Court Did Not Consider Improper Facts Beyond
the Four Corners of the Compaint and Materials Subject to
Judicial Notice.

Appellant argues that the Bankruptcgu€t improperly considered argument
Appellees’ counsel made at the hearinggarding the other lienholders and the
Buyer Appellees’ intention to resell tpeoperty. (Opening Brief at 15).

The Court does not interpret the 2@f&der to have turned on these
arguments made by counsel. The fact thatsenior lienholders had already been
paid off through the foreclosure sale wakevant to the BuyeAppellees’ additional
argument that the complaint should bendiissed for failing to join the other
lienholders as indispensable parties in litigation seeking to unwind the foreclos
sale. The fact that theuger Appellees intended to resell the property also factof
into the Buyer Appellees’ argument thgpgellant’s bad faith and dilatory tactics
weighed against granting leave to ameBdt, based on the Court’s reading of the

transcripts, the Bankruptcy Court grashtee Motions without leave to amend
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because Appellant’s clainfailed as a matter of lawnd further amendment would
have been futile.

Therefore, in ruling on the Motions,gtBankruptcy Court did not consider

facts beyond the four corners of the complaint or materials subject to judicial notice

D. The Bankruptcy Court Did Not Err in Dismissing Appellant’s
Claims.

A motion to dismiss can be granted witka plaintiff's claims fail as a matter
of law. See Daniels—Hall v. Nat'l Educ. Ass®29 F.3d 992, 998 (9th Cir. 2010)
(affirming dismissal of ERISA claim under Rul2(b)(6) when “there is no scenario
in which” the retirement jain at issue would “fit[] the definition of an employee
pension benefit plan subject to Title | of ERISA”).

Dismissal under Rule 12(b)(6) on the baian affirmative defense is prope

-

only if the defendant shows some obvioustbasecuring relief on the face of the
complaint. See Sams v. Yahoo! In¢13 F.3d 1175, 1179 (9th Cir. 2013) (affirming
dismissal under Rule 12(b)(6) whertpood-faith immunity provision under the
Stored Communications Act barred claims against internet service provider for
disclosing subscriber information toetigovernment pursuant to allegedly invalid
subpoenas). “If, from the allegationstbé complaint as well as any judicially
noticeable materials, an agsel defense raises disputedues of fact, dismissal
under 12(b)(6) is improper., ASARCO, LLC v. Union Pac. R. C@65 F.3d 999,
1004 (9th Cir. 2014).

Here, the Bankruptcy Court propedgncluded that, even drawing all
inferences in Appellant’s favor, the alas asserted failed as a matter of law.

1. First, Second, and Third Claims for Relief

Appellant’s first claim (wrongfuforeclosure), second claim (deed
cancellation), and third claim (quiet title) adist on the flawed pmise that the stay
entered on January 7, 2015n@ned effective eventaf the Chapter 13 case was

dismissed on January 20, 2015. Acoogdo Appellant, because the stay
6
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purportedly remained in effect througlkbruary 17, 2015, the foreclosure sale on
January 23, 2015, was legally void. At the hearing, counsel for Appellant also
emphasized repeatedly that the Bankru@owrt had issued an order staying the

foreclosure until February 17, 2015.

As Appellees correctly point out, howevby,operation of law, the stay
terminated upon the Bankruptcy Court’s dissal of Appellant’s Chapter 13 case.
Seell U.S.C. 8§ 349(b)(3) (dismissal of bankruptcy case “revests the property @
estate in the entity in which such prayewvas vested immediately before the
commencement of the case under this titlel’)§ 362(c)(1) (“[T]he stay of an act
against property of the estate . . . caméig until such property is no longer propert
of the estate . . . .”Jn re Sports & Sci., Ind., Inc95 B.R. 745, 747 (Bankr. C.D.
Cal. 1989) (“[Section] 349(b) attempts t@pé the parties in the same position the
had prior to the commencement of the casef’)tn re SzantoNo. AP 3:14-05003-
GWZ, 2016 WL 3256989, at *7 (B.A.P. 9th Ciune 3, 2016) (“The automatic sta|
terminated when the court dismissbd underlying bankruptcy case in May
2014.").

In his briefs and at the hearingppellant has offered no case law to the
contrary. Instead, Appellant argues that“is only required to state in his
complaint only enough facts to estableélegally cognizable claim, and nothing
more.” (Opening Brief at 16). Th&atement ignores, however, the well-
established rule that the Court does re#adito accept as true allegations in the
complaint that are directly contradictby documents subject to judicial noticBee
Mullis, 828 F.2d at 1388. Here, the Banknyp€Court’'s own order dismissing the
Chapter 13 case was certainly a documentestltp judicial notice. Under § 349(h
and 8§ 362(c)(1), the Bankruptcy Court diot err when it rejected Appellant’s
contention that the stay continued fply even after the case was dismissed.

The Court is sympathetic to Appellantjsandary and the losses he suffere(

as a result of the foreclosure sale.t Bppellant requested that the Bankruptcy
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Court dismiss his Chapter 13 case; he rbasir the consequences flowing from that
decision.
Appellant’s first, second, and third alas against Witkin and Eisigner fail fol
the additional reason that the actions takg trustees in non-judicial foreclosure
proceedings are generally privileged un@atifornia Civil Code sections 47,
2924(b), and 2924(d)Cisneros v. Instant Capital Funding Grp., In263 F.R.D.
595, 610 (E.D. Cal. 2009) (“Section 2924{dhders as California Civil Code
section 47 ‘privileged communications’ theailing, publication, and delivery’ of
foreclosure notices and ‘performance’ of foreclosure procedur&hélpy v. Ocwen
Loan Serv., LLCNo. 2:14-2844 TLN DAD, 2015 WBE023020, at *4 (E.D. Cal.
Aug. 24, 2015) (dismissing the plaintifigrongful foreclosure claim because the

trustee was entitled to immunity under ts@e 2924 (b) for “carrying out its routine

|®N

duties as trustee” in furtherance of the nodigial foreclosure and the plaintiffs ha
failed to substantiate allefjans of malice or any other exception to immunity);

Lundy v. Selene Finance LRo. 15-5676 JST, 2016 WL 1059423, at *5 (N.D. Cal.
Mar. 17, 2016) (dismissing the plaintifisaims against theustee because they

were “based entirely on [the trustee’s] role in initiating foreclosure proceedings|at

the direction of the other Defendants” and the plaintiff identified no allegations that

the trustee “acted with malice or in badhan discharging its duties as trustee and
initiating foreclosure proceedings”Even Appellant'goroposed amended
complaint did not allege any conduct by Whtland Eisinger that would fall outsidg
the immunity afforded it as a trustee invedl in a non-judicial foreclosure sale.
(FAER Ex. 10).

Furthermore, Appellant’s first, secorahd third claims against Eagle Vista

14

and Wedgewood also fail for the addition@hson that the complaint fails to allege
that Eagle Vista and Wedgewa were not bona fide purchasers of the property.
See, e.gMelendrez v. D & | Inv., In¢127 Cal. App. 4th 1238, 1255, 26 Cal. Rptf.
3d 413, 427 (2005) (rejecting debtors’ aif# to set aside non-judicial foreclosure
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sale against bona fide purchas®&gnike v. Santa Clara Valley Agr. SociedyCal.
App. 228, 232, 98 P. 687 (1908) (holding taatomplaint seeking cancellation of g
deed must allege that the defants are not bona fide purchasers).
Therefore, the Bankruptcy Court did not err in dismissing the first, secong

and third claims for relief.
2. Fifth Claim for Relief

Appellant’s fifth claim for breach of tgulated court agreement” fails as a
matter of law because Appellant’s allégas are directly contradicted by the
transcript from the January 6 Hearingppellant’s fifth claim is premised on the
allegation that Katz lthmade an oral promise at thearing to stay the foreclosure
until February 17, 2015. (FAERX. 10). As is evident fra the transcript, which is
subject to judicial notice, Katz did notrag to stay the foreclosure until February
17, 2015. In fact, Katz specifically @ugted to the stay on the recordd. (“[T]he
only evidence before the Court is a laammitment that says it will close by
January 9. That's all that’s in front of t®urt. That's in thee days. They haven’
even filed a motion to approve a refinance .. So giving to February 7 is still extrg
time. There is really no justification ftme 17th.”)). The Court does not need to
accept as true Appellant’s allegations when they are contradicted by the face g
transcript. The transcript forecloses thaydibility of allegationshat Katz made an
oral promise to stay the foreclosunetil February 17, 2015. Therefore, the
Bankruptcy Court did not err in dismissing the fifth claim for relief.

Because the Court concludes that thé fdiaim fails as a matter of law, the
Court need not reach the issue of whethe litigation privile@ bars a claim for
breach of contract arising from an atteyis statements made at the hearifyg.
Wentland v. Was4.26 Cal. App. 4th 1484, 14925 Cal. Rptr. 3d 109 (2005)
(discussing the differences in Califormiase law regarding the application of the

litigation privilege to claims thatgind in contract rather than tort).

)

—r

f the




© 00 N OO O b~ W N P

N NN NN DNDNNNERRRRR R R R R
W N o 00~ WNEFEF O © 0N O 0 N~ WDN PP O

3. Fourth Claim for Relief

Finally, Appellant’s fourth claim for aaccounting also fails because “[u]ndg
California law, ‘[t]he right to accounting derivative and depends the validity of
a plaintiff's underlying claims.””Zepeda v. PayPal, Inc777 F. Supp. 2d 1215,
1221 (N.D. Cal. 2011). Where, as hergpallant’s underlying claims fail as a
matter of law, the Bankruptcy Court did rest in also dismissing the claim for an
accounting.ld.

E. The Bankruptcy Court Did Not Err in Concluding that Further
Amendment Would Be Futile.

“[A] determination that any amendmenould be futile requires the trial
court to dismiss the complaint with prejudicdd re Tracht Gut, LLC503 B.R.
804, 815 (B.A.P. 9th Cir. 2014).

The proposed amended complaint thas wHached to Appellant’s Motion fo
Leave to File an Amended Complaintdiot contain any new allegations that
would alter the Bankruptcy Court’s conclusion that Appellant’s claims fail as a
matter of law. Even here, on appealp&fpant has not identified any additional
allegations that would, if included an amended complairdyercome the legal
deficiencies identified by the Bankruptcy CouAppellant’s only argument is that
“[g]ranting a motion to dismiss should no¢ based on opposing party’s argument
but instead should look to the complaamtd be decided based on the facts and
allegations alleged.” (@ening Brief at 16).

At the hearing, counsel for Appellastgued that Appellant should have had
an opportunity to allege facts, in support of his first, second, and third claims, ti

the Buyer Appellees were nbobna fide purchasers. H#us deficiency been the

only defect in these claims, perhaps leave to amend should have been granted.

fundamentally, Appellant’s first, second, and third claims rest on the flawed pre
that the stay remained legally effectereen after the Bankruptcy Court dismissed

Appellant’'s Chapter 13 caséppellant cannot state a cognizable theory for relief
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a matter of law, and, for this reasdggve to amend euld not have saved
Appellant’s claims.

The Bankruptcy Court did not abusediscretion in declining to allow
Appellant an opportunity to file an anded complaint because any amendment
would have been a futile gestura re Tracht Gut, LLC503 B.R. at 815 (affirming
bankruptcy court’s dismissal without leaeamend in part because of futility of
amendment).

.  CONCLUSION
Accordingly, the CourAFFIRMS the decision of the Bankruptcy Court.

IT IS SO ORDERED. . et
! - .a"

DATED: August 12, 2016

MICHAEL W. FITZGERALD
United States District Judge

CC: Bankruptcy Court
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