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br Hammoudian v. Carolyn W. Colvin D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SONA KHATCHER NO. CV 16-1450-KS
HAMMOUDIAN,
Plaintiff,
V. MEMORANDUM OPINION AND ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

)
)
)
)
)
)
)
)
)

INTRODUCTION

Plaintiff Sona Khatcher Hammoudian (&#itiff”) filed a Complaint on March 2,
2016, seeking review of the mial of her application foiSupplemental Security Income
(“SSI”) disability benefits. (Dkt. No 1.)On March 30 and Ajr10, 2016, the parties
consented, pursuant to 28 U.S8636(c), to proceed befotike undersigned United State
Magistrate Judge. (Dkt. No%l, 12.) On August 1, 2016, Defendant filed an Answer to
Complaint (Dkt. No. 17) and a Certified Adnsiiative Record (“A.R.”) (Dkt. No. 18). On

! The Court notes that Nancy A. Berryhill became the Acting Commissioner of the Social Security Administ

on January 23, 2017. Accordingly, pursuant to Rule 25(d) of the Federal Rules| &fr@pedure, the Court orders thaf
the caption be amended to substitute Nancy A. BerryhilCrolyn W. Colvin as the defendant in this action.
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February 16, 2017, the parties field a Joint Sebion (“Joint Sub.”). (Dkt. No. 25.) On
March 17, 2017, the Court requedtsupplemental briefs frometparties on the impact, if
any, of the illegibility of the ®ating psychiatrist’s treatment est (Dkt. No26.) On April

7, 2017, the parties filed their supplementalfsrig Dkt. Nos. 27, 28.) The Court has take

the matter under submissiwithout oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

Plaintiff was 49 years old on the date loér application, and thus, under Socii
Security agency guidiees, defined as a “younger individudl.”(A.R. 30;see20 CFR §
416.963.) Plaintiff allged disability due to arthritis ishoulder, neck, fingers; back paif
(slipped disc); arthritis; idiopathic painfpblytentopathy; bilateral carpal tunnel and majq
depression with psychosis. (A.R.84.) Rtdf first filed an application for SSI on
September 10, 2007, allegingsdbility beginning January 2006. (A.R. 61, 72.) The

application was initially denied on January 2508 and again on reconsideration. (A.R.

72.) On November 18, 2008)aintiff filed a writtenrequest for hearing.Id.) A hearing
was scheduled for October 2009 before Administrative ka Judge Alexander Weir, IlI

(“ALJ Weir”), but Plaintiff did not appear because of hegsparent confusion about the

location of the hearing.ld.) On December 11, 2009, ALJ Weéssued an adverse decisiol
finding plaintiff was not disaleld and had not been undediaability since September 10
2007. (A.R. 83.) Plaintiff did not appeal that decisioBedA.R. 19 (“There is no evidence
that the [Plaintiff] requestedurther review of the hearindecision and, therefore, tha

decision is administratively final.”).)

On August 23, 2012, PIdiff filed a second applicatin for SSI, alleging disability
beginning January 1, 2008. (A.R. 19.) H&im was denied on daary 30, 2013 (A.R.

2 Plaintiff was born on May 1, 1963. (A.R. 30, 84.)
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110-14)and upon reconsideration day 7, 2013 (A.R. 119-25) Plaintiff filed a written
request for a hearing on June2B13. (A.R. 128-30.0n July 8, 2014Rlaintiff, represented

by counsel and with the assistance of Ammenian interpreter, testified before

Administrative Law Judge James D. Goodm@ALJ Goodman”). (A.R. 38-58.) ALJ
Goodman denied Plaintiff's claim on August 20,14, conalding that Plaintiff had not been

under a disability within the meaning of thect&d Security Act since August 23, 2012,

(A.R. 16-35.) Plaintiff requested review tfie ALJ's decision bythe Social Security
Appeals Council, which denieceview on January 19, 2016(A.R. 1-7.) Plaintiff then

timely commenced this civil action.

SUMMARY OF ADMINIST RATIVE DECISION

In considering Plaintiff's 2012 application for SSI, the AlLdst reviewed the
procedural history of Plairitis 2007 application and ALJ Wies adverse decision. (A.R.
19.) CitingChavez v. BrowmB44 F.2d 691 (9tkir. 1988), and Acquiescence Rule 97-4(9
ALJ Goodman observed thdwhen adjudicatinga subsequent claim involving ar
unadjudicated period, where thiaim arises under the same titlethe Social Security Act
as a prior claim on which there has been a fiealgion . . . that the claimant is not disable
there is a presumption of ndaedbility arising from the pregus [ALJ’'s] decision.” (A.R.
19.) To overcome the presutigm, the claimant must providehanged circumstances” tha

indicate a “greater disability established by a new and material eviderdd.” Further, in

Chavez,the Ninth Circuit held that “principlesf res judicata apply to administrative

decisions, although the doctrine is applied legislly to administrative proceedings than t
judicial proceedings."Chavez 844 F.2d at 693.

ALJ Goodman, after applying th@havezanalysis, determined that Plaintiff failed tg

rebut the presumption of obnuing non-disability and cwluded that the evidence

“submitted after the prior decision fails to shtve advent of any new impairments.” (A.R.
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20.) Nevertheless, ALJ Goodman determined,thecause of the passage of time since
2009 decision, the evidence “supports restricting [Plaintiff] to light exertional work, ral

than medium exertional work, as provided by ALJ Weir.1d.)( ALJ Goodman also

accepted ALJ Weir's finding that Plaintiff iable to perform her past relevant work

although ALJ Goodman noted that Plaintiff had changed age categories from a yo

individual to a person “closelgpproaching advanced ageld.{

After addressing the issues related te tbrior nondisabilitydetermination, ALJ
Goodman applied the five step sequentahluation process outkd in 20 C.F.R §
416.920(a). At step one, he determined Biaintiff had not engaged in substantial gainf
activity since August 23,2, the date of her application. (A.R. 23.)

At step two, the ALJ determadl that Plaintiff has the lowing severe impairments:
“a history of right carpal tunnedyndrome and status post left hand carpal tunnel syndrq
release procedure.”ld))® ALJ Goodman noted that Pléiifi has a history of degenerative
disc disease of the lumbar spjrbut did not find this “contion of ill-being to be severe”
because it “does not cause a significant limotain the [Plaintiff's] aldity to perform basic
work activities.” (A.R. 23.) The ALJ also considered winetr Plaintiff's obesity was
implicitly raised but noted that “no medicaburce has stated that obesity caused
exacerbated [Plaintiff's] impairments or sytoms” and found no evidence that obesit
“elevates her other condition to the levelsaverity.” (A.R. 24.) Finally, ALJ Goodman
found that Plaintiff's medicallyleterminable mental impairmewas non-severe, because
caused no more than “mild” limitation in any of the thfeectional areas and Plaintiff hag
no episodes of decompation. (A.R. 26.)

3 The ALJ referred to Plaintiff's conditions as “nigglly determnable [sic] conditions of ill-being."SéeA.R.

23.) However, because he chued that “the above conditions of ill-beingusa significant limitatin in the [Plaintiff’'s]
ability to perform basic work activities,” they meet the definition of severe within agency regulaSee20 C.F.R.
416.920(c).
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At step three, the ALJ determined tHalkintiff does not have an impairment or

137

combination of impairments that meets ordmally equals the severity of one of th
impairments listed in 20 CFR Ra&l04, Subpart P, Appendix 1(A.R. 26.) The ALJ then

determined that Plaintiff has the residual fimeal capacity (“RFC”")to perform the full

range of light work. (A.R. 27.)

At step four, the ALJ determined that Pl#irhad past relevant work as a cook, which

Plaintiff self-reported as performing at a light to sedentary level of exertion. (A.R. 30.) | She

also had prior work as a housekeeper, perdoriat the medium level of exertionld.j The
ALJ found, however, that the “record is mocensistent with restricting [Plaintiff] to
performing light exertional work.” (A.R. 28.) Atep five, the ALJancluded that Plaintiff
is capable of performing her past relevant waska cook, but also me alternative findings
for step five that ‘there are other jobs time national economy that she is also able |to
perform.” (A.R. 30-31.)Accordingly, the AL¥ound Plaintiff had nobeen under disability
since August 23, 2012, the date she filed her application. (A.R. 31.)

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner's decision tp
determine whether it is free from legal errodaupported by substaal evidencein the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatml evidence
Is ‘more than a mere scintilla but less thaneppnderance; it is sucklevant evidence as g

m

reasonable mind might accegst adequate to spgt a conclusion.”Gutierrez v. Comm’r of
Soc. Se¢.740 F.3d 519, 522-23 (9@ir. 2014) (internal citations omitted). “Even when the
evidence is susceptibte more than one rational interpa8on, we must uphold the ALJ’s
findings if they are supported by inferescreasonably drawn from the recorddolina v.

Astrue 674 F.3d 1104,110 (9th Cir. 2012).
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Although this Court cannot substitute discretion for the Commissioner’s, the Cour

must review the record as a whole, “weighiboth the evidencéhat supports and the
evidence that detracts from tf@ommissioner’s] conclusion.’Lingenfelter v. Astrue504
F.3d 1028, 1035 (B Cir. 2007) (internal quotatromarks and citation omittedpesrosiers
v. Sec’y of Health & Hum. Serys846 F.2d 573, 576 (9tkCir. 1988). “The ALJ is

responsible for determining credibility, resioly conflicts in medical testimony, and for

resolving ambiguities.”Andrews v. Shalaléb3 F.3d 1035, 1039 (91ir. 1995). The Court
will uphold the Commissioner’s decision when thadence is susceptibte more than one
rational interpretationBurch v. Barnhart400 F.3d 676, 679 (9%Gir. 2005). However, the
Court may review only the reasons stated byAhé& in his decision “and may not affirm the
ALJ on a ground upon whiche did not rely.”Orn, 495 F.3d at 630see also Connett v.
Barnhart 340 F.3d 871, 874 (9th IC2003). The Court will nateverse the Commissioner’s
decision if it is based on harmless error, whiclstexf the error is “i
ultimate nondisability determinatignor if despite the legalreor, ‘the agency’s path may
reasonably be discerned.”Brown-Hunter v. Colvin806 F.3d 487, 492 (9th Cir. 2015

(internal citations omitted).

DISCUSSION

l. Disputed Issues

Plaintiff raises four issues:

(1) Whether the ALJ properly evaligal the evidence in findinthat Plaintiff's mental

health impairment is non-severe;

(2) Whether the ALJ properly evaluated tharpn of treating plisician Dr. Shovek
Boyadjian;

inconsequential to the

~—+
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(3) Whether the ALJ properly tond that Plaintiff failed to rebut the presumption ¢
continuing nondisability; and

(4) Whether the ALJ properly asssed Plaintiff’s testimony.

(Joint Sub. at5.)

lI.  Substantial Evidence Does roSupport the ALJ's Finding that Plaintiff's Mental

Health Impairment is Non-Severe.

Plaintiff contends that the ALJ did ngroperly consider Dr. Tigran Gevorkian’g
opinion and mental health treatment notescamcluding that Plaintiff's mental health

impairment is non-severe and, further, thla¢ ALJ's finding of a non-severe menta

impairment is not supported bylsstantial evidence. (Joint Sub. at 4-11.) Specifically,

Plaintiff argues that the ALJ “isolate[d] portiow$ the records” and in so doing failed tt
properly consider the treatment notes treating psychiatrist, Dr. Gevorkldn.at (6-9.)

Defendant responds that tid.J properly discounted Dr. Gerkian's “extreme opinion”
and the ALJ’s finding of a non-severe mentapairment is adequaly supported by the
record. (d. at 11-15.)

For the reasons discussed belthis Court finds that the AlLerred at step two and his

determination that Plaintiffs mental impaent is non-severe is not supported L

substantial evidence.

A. Applicable Law

A medical diagnosis by itself does not makeimpairment qualify as “severe” for the

purposes of step two of the sequential analySiseMatthews v. Shalalal0 F.3d 678, 680

(9th Cir. 1993). Rathre agency regulations define a severe impairment as an impairr
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that significantly limits a claimant’'s “abifit to do basic work divities.” 20 C.F.R. §
416.921. “An impairment or combination of pairments may be found ‘not severe only
the evidence establishes a sligifinormality that has no motlkean a minimal effect on [a
claimant’s] ability to work.” Webb v. Barnhart433 F.3d 683, 686-97 (9th Cir. 2005
(internal citation omitted)see alsdSoc. Sec. Ruling 85-28 (“aaiin may be denied at ste
two only if . . . a finding [that] the relevant pairments are not medically severe] is clear
established by medical evidence”). The ragaohs direct the ALJ to find a menta
impairment severe when a claimant suffemarate limitations in aiwities of daily living,
social functioning, or concentration, persigte, or pace, or has “more than a minim
limitation on [her] ability to ddbasic work activities.” 20 €.R. 8§ 416.920a(c)(4). The
inquiry at step two of whether ampairment is “severe” is “de minimisscreening device
to dispose of groundless claimsSmolen v. ChateB0 F.3d 1273, 129(®th Cir. 1996).

B. Analysis

Here, the ALJ found that Plaintiff had “a theally determinable mental condition o
ill-being of major depression with psychosisiit concluded that & condition “does not
cause more than minimal limttan in [Plaintiff's] ability to perform basic mental work
activities and is therefore non-severe.” (AZR.) The ALJ based ¢hconclusion on the
findings of consultative examan Dr. Edward Ritvo. Ifl.) The ALJ’s finding is consistent
with the 2009 finding oALJ Weir, who found that Plaintiff had mental depression, but a

determined that “this is not a severe impairmengéeA.R. 76.)

1. Legal Standard for Evaluating aTreating Physidan’s Opinions

A treating physiciars opinions are generally entitled to “substantial weigliray v
Comm’r of Soc. Sec. Admi54 F.3d 1219, 1228 (9th Cir. 2009) (citiBghbrey v. Bowen
849 F.2d 418, 422 (9th Cid988)). The ALJ musarticulate a “substantive basis” fo
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rejecting a medical opinion or credityj one medical opinion over anotheGarrison v.
Colvin, 759 F.3d 995, 112 (9th Cir. 2014).In particular, the ALJ must provide “clear ang
convincing” reasons for rejeaty an uncontradicted opinion @h examining physician.
Lester v. Chater81 F.3d 821, 830 (9tiCir. 1995). Even whera treating physician’s
opinion is contradicted byvidence in the reed, in order to disregard the treating
physician's opinion, the ALJ must presenpésific and legitimateeasons” supported by
substantial evidence in the recorllurray v. Heckler722 F.2d 499, 502 (9th Cir. 1983).

The ALJ need not accept a tregfiphysician’s opinion if its “brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a whole See Batson v.
Comm’r of Soc. Sec. Admir359 F.3d 1190, 119®th Cir. 2004). “Iltemsn the record that
may not support the physician’s opinions include clinical findings from examinati
conflicting medical opinions, colnéting physician’s treatment nes and the claimant’s daily]
activities.” Bayliss v. Barnhard27 F.3d 1211 (9th Cir. 2005).

2. Consulting Examiner Dr. Ritvo’s Opinion

Dr. Ritvo conducted a Compiée Psychiatric Evaluation of Plaintiff on January 1

2013. (A.R. 368-72.) Dr. Ritvo did not reviemy medical records as part of his evaluation,

other than a letter that Plaifitbrought to her appointment(A.R. 368.) Plaintiff's chief
complaint was “| feel sad and depressethastimes,” and she showed Dr. Ritvo a lett
showing that her treating pdyatrist, Dr. Gevorkian had escribed Abilify, Xanax, and

Trazodone medications. (A.R. 368.)

Dr. Ritvo’s mental status examinatiomdicated that Plaintiff ‘makes good eys¢
contact” and had “no obviousyzhomotor agitation or retardation;” she was “coherent g
organization with “no tangentialitgr loosening of associatiois(A.R. 370.) She showed

no “bizarre or psychotic thought conter@nd denied “recent uaitory or visual
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hallucinations,” she demonstrated memory deficiency, witlthe ability to recall “three
items immediately and three items after fivenates,” her insight and judgment appeared
be intact. id. 371.) Based on his exanaion, Dr. Ritvo concludethat Plaintiff “does not
present signs or symptoms that warrant therdiag of a major psychiatric disorder on Axi
I” and he rated her psychiet prognosis as fair. Id. 372.) In additionhe opined that
Plaintiff has no impairment in her ability tainderstand, remember or complete simple
complex commands; interact appropriately wghpervisors, cowogks or the public;
comply with job rulessuch as safety and attendanoespond to change in the normg
workplace setting; and maintain persistenod pace in a normal workplace settingd. (
372.)

The ALJ gave Dr. Ritvo’s opinion greateight. (A.R. 24.) The ALJ found Dr.
Ritvo’s finding were consistent with the medical treatment recondsch reflect that
Plaintiff was prescribed medications forpdession and nervousness in 2012-2014, K
contained “no evidence that Plaintiff receivedunseling or any thapeutic intervention
other than medications to treat her mental impairmerSéefA.R. 25.) The ALJ credited

Dr. Ritvo’s opinion over those of Dr. Gevaak, Plaintiff's treating psychiatrist.

3. Treating Psychiatrist Dr. Gevorkian’s Opinion

Dr. Gevorkian diagnosed Plaintiff with pleession and treated Plaintiff over sever

years, beginning in 200&d continung until 2014. $eeA.R. 466-500; A.R. 489-90.). Dr.

Gevorkian submitted a Ment&esidual Function CapacitQuestionnaire dated May 21

2014, in which he opined that Plaintiff feered from major depression and listed he

prognosis as “guarded.” (A.R495-500.) Dr. Gewukian opined that Rintiff's mental
abilities precluded her from understanding andfemembering locations, work-like
procedures, very short, simplestructions or detailed instrions for 15% or more of an 8-

hour workday. Id. at 497.) He assessed that witlspect to her abilite of sustained
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concentration and memory, Plaintiff was puetdd for 10% or more of an 8-hour workday

from carrying out short and simplastructions or sustainingn ordinary routine without
special supervision. Id.) For almost every other mahtability, activity of social
interaction and adaptation, Dr. Gevorkian chedkedbox indicating that Plaintiff would be
precluded from performing thesetiaities for 15% or more oén 8-hour work day. Iq. at
497-98.)

In crediting the opinion of consulting exarar Dr. Ritvo over the opinion of Dr.
Gevorkian, the ALJ foundhat Dr. Gevorkian's assessmaftextreme limitation was not
supported by Plaintiff's treatg records. (A.R. 25.) ThaALJ supported this finding by
explaining that treatment noté®m a visit to Valley Presbgtian Hospital in August 2012,

indicate “Patient does not appear anxiousdepressed” and Plaintiff showed “normg

orientation and judgment.” (A.RB51.) A June 2013 examiman showed her mental status

as “alert oriented and interactive.” (A.R. 412Notes from an examation in December

2013, reflect a history of demsion, but indicate her mentahtis was alert, fully oriented,

with appropriate affect, attention, languaged memory function to conversation. (A.R.

408.)

The ALJ noted that & record includes other treatmienotes from Dr. Gevorkian,
including ones from May and December 2012Zyuday April, July ad December 2013, as
well as April 2014. (A.R. 25.However, the ALJ stated thdhese largely illegible records
merely reference the [Ridiff's] medications.” (d.) The ALJ also notethat these records
“include no indication of the [Plaintiff's] @eiving counseling or #rapeutic intervention
(aside from medication) to treat her mental impairmemd.) ( Hence, the ALJ concluded
that the record did riocontain sufficient diagnostic avbjective findings to support Dr.
Gevorkian’'s assessment of Piif’'s mental impairment. 1¢.)

I
I
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4. The ALJ Erred at Step Two

The ALJ determined that &htiffs mental condition of‘major depression with
psychosis” did not cause moreathminimal limitation in her dlity to perform basic mental
work activities. (A.R. 24 Despite noting that Plaintiff vegprescribed strgy antidepressant
medications such Celexa andaZodone for her mental impairment over several years,

ALJ determined that the medical record did not support findirsgvere mental condition

(A.R. 25.) In making this detination, the ALJ onsidered the four broad functional areas:

(1) activities of daily living; (2) social funaning; (3) concentratiorpersistence or pace;

and (4) episodes of decompensati@d.) The ALJ found naecord evidencéhat Plaintiff

has experienced any episodes of decompensdtiticoncluded that Plaintiff had “no more

than mild limitation” in each of #hother three functional areadd.)

The record demonstrates that Plaintiff bagn under psychiatric treatment for “majc
depression” since at least October 2008 (A.R. 496.) Nonetheds, the ALJ concluded at
step two that Plaintiffs mental impairmerg non-severe, while acknowledging that D
Gevorkian’'s treatment notes wefargely illegible.” (A.R. 25 Based on its own
independent examination ofehrecord, the Court concurs that Dr. Gevorkian's progr¢
notes documenting Plaintiff's ongoing treatrhéor depression and anxiety symptoms, a

indeed largely illegible and the conteralmost impossible to decipheiSege e.g A.R. 467-

93.) However, the fact that treesotes are illegible begs thaestion of whether these notes

rather than containing inadegfe evidence of diagnoses drehtment concerning Plaintiff's
major depression, may in fact contain infatron inconsistent with the ALJ’'s non-sever

determination that the ALJ overlooked.

The Ninth Circuit has held that a findingatha medically determined impairment i
non-severe must belearly established by medical evideric&Vebb v. Barnhart433 F.3d
683, 686-87 (9th Cir. 2005) (emphasis addedHere, a substantial part of the treatin
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medical evidence, on whiahe ALJ relied in makig the determinatiothat Plaintiff's long

history of depression was nsevere, could not be properevaluated because it was

illegible. See e.g., Galloway v. Astru2g009 WL 1740647, *4 NoEDCV 08-1248(CW)
June 17, 2009 (citinGutler v. Weinberge516 F.2d 1282, 1285 (2d Cir. 197%).)

In response to the Court’s request for supletal briefing on the impact, if any, of
the illegible treating records, Pdiff points to several decisiorfsom courts of this circuit

finding that the combination of illegibleecords from a treating phgg&an with an ALJ’s

finding that the treating physician’s opinievas unsupported by objective medical finding

triggered the ALJ’s duty to further develop ttexord to ascertain ¢hbasis of the treating
physician’s findings. $eePlaintiff's Supplemental Brief PI. Supp. Br.”) at 2-3, Dkt. No.
28 (citing Galloway v. AstrueNo. EDCV 08-1248 (CW), 2@WL 1740647 (C.D. Cal.
June 17, 2009)Smith v. AstrueNo. ED CV 081131, 2009 WL 165332 (C.D. June 10,
2009); Williams v. AstrueNo. ED CV 08-549, @09 WL 431432 (C.D. GaFeb. 1, 2010);
andCarlson v. ColvinNo. 2:15-CV-01085, @16 WL 2753913W.D. WA April 20, 2016).)
Moreover, as Plaintiff emphasizes, these sleos rely upon analyses by the Ninth ar
Second Circuit that establish that an AAXuty to conduct an ppopriate inquiry is
triggered by ambiguous evidence or an ALJ'sadmding that the reads is inadequate for
proper evaluation of the evidenceSe€PIl. Supp. Br. at 3 (citinffonapetyan v. Halter242,
F.3d 1144, 115Q9th Cir. 2001);Cutler v. Weinberger516 F.2d 1282, 1285 (2nd Cir
1975).)

Defendant, in her supplemental brief, argues that the ALJ adequately fulfilleg
responsibility to develop the record by obtagan consultative examitian, giving Plaintiff

opportunity to submit adence, and holding haags where Plaintifbiccepted the submitted

4 In his 2009 adverse decision, ALJ Weir also found Plaintiff's mental impairment non-severeeaththabDr.

Gevorkian's notes were “[h]ighly illegible."SeeA.R. 78.) While ALJ Weir discunted Dr. Gevorkian's statements
regarding Plaintiff's limitations resulting from a “major depressive disorder,” ALJ Weir also noted, that at the time
decision, Dr. Gevorkian “[had] not had a significant period of treatment of the [Rdint!d.)
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evidence and “did not geiest further evidentiary action.(Defendant’s Supplemental Brief
(“Def. Supp. Br.”) at 1, Dkt. No27.) Defendant also points dbat Plaintiff's attorney did
not object to the evidee at the hearing and did not add any evideride. (Defendant
argues that the agency fulfileits obligation to overcoméhe ambiguous evidence by

paying for “two consultative examinations ofitiff which more tharadequately makes up

for the illegibility of any submitted records.” Id. at 2. Defendant’'s arguments are

unpersuasive.

Defendant appears to concebat the illegible medical reads of treating psychiatrist,
Dr. Gevorkian, rendered the ttegent records ambiguous.Sdee.g., Def. Supp. Br. at 2
(“While the agency cannot makiegible treating records legi®) the regulations indicate

what the agency can do develop the record when theedical record produces ambiguou

evidence.”).) However, Defendant does ngplan how the ALJ nonetheless relied upagn

the illegible records to determine that they “merely reference the claimant's medicat
and did not adequately document tneant of her mental impairmentS€eA.R. 25.) The
ALJ rejected Dr. Gevorkian’s bgointing to portions of the tes that he could decipher a
supporting a finding of a non-severe mental conditidd.) (Plaintiff points out that some
legible portions of the treatment notes appeasupport Dr. Gevorlan’s opinions. (Pl.
Supp. Br. at 4.)

The Ninth Circuit has found versible error where an Al:3electively relies on some
entries in a claimant’s reod and ignores others” thatdicate severe impairmentiolohan
v. Massanari 246 F.3d 1195, 1207 (9th Cir. 2001hlere, there is no way to know exact

what was contained in much of the treatinggbgatrist’s records rad the ALJ offers no

° The Court notes that the record indicates that two consultative examiners offered opinions in this case, b

one consultative examiner, Dr. Ritvo, a psychiatogined as to Plaintiff's medically determinaleental conditions.
(SeeA.R. 24; A.R. 368-73.) The other msultative examiner, Dr. Sohail Afra, an internist, conducted an inter
medicine evaluation and opineegarding Plaintiff's physical abilities and/or limitationsSe€A.R. 27; and A.R. 374-
80.)
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explanation for why he cherrgicks certain legible inforation from those records ang
discounts the contents of indecipherable portions reco8te Edlund v. Massanar253
F.3d 1152, 1159-60 (9t@Gir. 2001) (finding reversible emrdor ALJ to “sekctively focus on
aspects of [physician’s] report which tendstaggest non-disability”).While Plaintiff cites
several decisions that have found reversilbteren circumstances such as here involvir
illegible treatment records, Defendant does nstubs, cite, or attemfu distinguish any of

these authoritie®.

Lastly, to the extent the ALJ discountea ttneating psychiatrist’s opinions based g
the ALJ’s assessment of what the treatmmites purportedly did not contain, even thoug
the ALJ acknowledges that the records are largely illegibéeALJ’s reasons for rejecting
Dr. Gevorkian’s opinions are itleer clear and convincingMurray v. Heckler 722 F.2d
499, 502 (9th Cir. 1983) (when rejectingdting physician’s uncontradicted opinion), ng
specific and legitimateBayliss v. Barnhart427, F.3d 1211, 12164®Cir. 2005) (if treating

opinion is contradicted).

5. The ALJ’s Error is Not Harmless.

“Even when the ALJ aomits legal error [a federaloart will] uphold the decision
where that error is harmleSsTreichler v. Comm’r of Social Sec. Admin75 F.3d 1090,
1099 (9th Cir. 2014). An error is harrsteif it is “inconsequdial to the ultimate
nondisability determination” af the “agency’s path can lreasonably discerned.Brown-
Hunter, 806 F.3d at 492.

6 The Court directed the parties to file separate soppital briefing on the same date and did not ask for

opening brief by one party followed by a responsive brief from the otB8eeOkt. No. 26.) Still, it is notable that
Defendant does not address thesevegleand readily accessible authorities.
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Defendant maintains thatdhRFC limitation to unskilledvork renders harmless any
error in the ALJ’s finding of noisevere mental impairment. (dbSub. at 15.) Specifically,
Defendant argues even “moderate restrictionstegp 2 . . . may tratate to an RFC that

allows for unskilled jobs, due to limited m@l requirements of such work.ld()

Plaintiff argues that the ALJ’s error notrhrdess because the ALJ used the illegibilit
of the treatment notes as a Isasi conclude that Dr. Gevorkiamotes contain no diagnostid
or objective finding to support Dr. Gevorkianopinions regardig Plaintiff's mental
limitations. (PIl. Supp. Br. at 4.)n addition, Plaintiff contendthat “a finding of a severe
mental impairment does not equate tousmskilled work limitation”as Defendant posits.
(Joint Sub. at 16.)

The Court finds that the ALS’error was not harmless. Because the ALJ erred at $
2 in determining that Plaintiff's mental impaients were non-severe, he failed to factor a
mental impairments into the analysis of Plditgticapacity to perfornother jobsand did not
include possible mental impairmentstire hypotheticals pesl to the VE.See DelLorme v.
Sullivan 924 F.2d 941, 850 (9th (Ci1991) (“If the hypthetical does not reflect all the
claimant’s limitations . . . the expert'sstemnony has no evidentiary value to support
finding that the claimant can perform jobstiie national economy.”) The ALJ’s error als
impacts whether the ALproperly found that Plaintiff ieed to rebut the presumption of

continuing non-disabhty, Plaintiff's third disputed issue in this action.

Accordingly, this Court findshat the ALJ’s finding of no-severe mental impairment
is not supported by substantial estate and the error was not harmless.
\\
\\
\\
\\
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C. The ALJ Did Not Err in Considering the Treating Physcian’s Opinion

Plaintiff also argues that the ALJ faildd provide legally sufficient reasons for

rejecting the opinion of treating physician, Sek\Boyadjian, and giving greater weight t
the opinions of consultative medi examiner and internist, SohK. Afra. (Joint Sub. at
16-23.) As noted, the ALJ magject a treating physicianishcontradicted opinion only by
providing clear and convincing reasosigported substantial evidenckester 81 F.3d at
830. When a treating physician’s opinion @tadicted by evidenda the recod, the ALJ

can disregard that treating apn only by articulating sific and legitimate reasong

supported by substantial evidennehe record for doing saMurray, 722 F.2d at 502.

For the reasons discussed below, the Cinnls that the ALJ’s consideration of Dr

Boyadjian’s opinion encerning Plaintiff's physical limiteons is without legal error.

1. Dr. Boyadjian’s Opinions

Dr. Shovek Boyadjian subtted a May 2014 hand and wrist medical stateme
relating to Plaintiff's treatment for carpalrinel syndrome. (A.R162-64.) Dr. Boyadjian
noted current diagnoses of “neuropathy ohdsl and opined thaPlaintiff could never
perform any fine or gross manipulation withher her left or righthand, an inability for
Plaintiff to prepare simple meal, feed herseKetaare of personal hyagie, “inability to sort
and handle papers biles or inability to placdiles in a file cabinet at or above waist level.
(A.R. 463.) The treating physician opinedathPlaintiff had severe chronic pain an
numbness with frequent exaceibas” and she was “becomingpn functional relying on
others for care.” I{l. 464.) The ALJ also consideréctatment notes from Dr. Boyadjian
dating from January and April024, January, March, Aprilna June 2013, and Novembe
2012. (A.R. 28.) Dr. Boyadjian opined thRkaintiff would be incapable of even “low|

stress” work, cannot sit more than five minuagsiny one time, cannstand more than five
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minutes at any one time befaneeding to sit down, walk anad, or lie down, can never lift
and/or carry even less than 10 pounds, emad never twist, stq@bend, crouch, climb
ladders or stairs. (A.R. 451-5&e alsdA.R. 455-60.)

2. Dr. Afra’s Opinions

The ALJ based her RFC on the Januaryopdion of consultative examiner anc
internist, Dr. Sohail Afra. (A.R. 27.) Ileontrast with Dr. Boyadjian, Dr. Afra, who
conducted a complete physiatamination of Plaintiff, opinethat Plaintiff could perform
light exertional work. (A.R. 3780.) Because the treating docs opinion is contradicted
by the consulting physicias’ opinion, the ALJ was requiateto present “specific and
legitimate reasons” supported by substantiatiewce in the recordvhen giving greater
weight to the consulting examiner’s opinions over those of treating physician Dr. Boyac
Murray, 722 F.2d at 502.

The ALJ satisfied that requirement by exping that Dr. Boyadjian's treatment
records reflected largely norim@sults for Plaintiff. $eeA.R. 28.) The ALJ explained that
while a June 2009 motor nervconduction study showed biled€ carpal tunnel syndrome
mild on her left and moderate on her righ¢€A.R. 242), a February 2013 study showe
normal results and no evidence of carpal tusigadrome in her right hand. Records frol
June 2013 indicate that Plaintiff had “normal sgth, tone, bulk, intactranial nerves, intact
sensory functioning, normal gait and moral egéls. (AR. 413.) Tda ALJ discounted Dr.
Boyadjian’s very restrictive assessment ofiitiff’'s exertional lintations, exphining that
“the record as a whole includes no diagmo®or objective evidence to support [Dr
Boyadjian’s] evaluations.” (A.R. 28.) ThALJ explained that “Dr. Boyadjian merely
completed pre-drafted forms and he providexd explanation for his assessmentsld.)(

Consequently, the ALJ gave greater weighh®opinions of consulting examiner, Dr. Afrg

finding it “consistent with the record as a wdl (A.R. 27.) Based on its review of the
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record evidence, the Courtnfls that the ALJ provided spific and legitimate reasons
supported by substantial evidence, for givorgater weight to Dr. Afra’s opinions over

those of Dr. Boyadijiaf.

Accordingly, the ALJ’s evaluation of Dr. Badjian’s opinion is free of legal error.

D. Remand For Further Administrative Proceedings is Warranted

Plaintiff urges the Court to reverse tlgency’'s adverse decision and order the
payment of benefits. (Joint Buat 48.) In certain, narroeircumstances, the Ninth Circuit
permits courts to credit evidence as “true” ancuaibenefits if it findghat the agency did
not properly evaluate that ieence in thdirst instance Treichler 775 F.3d at 1099-1102.
In this case, however, further administra proceedings are necessary to resolyve
ambiguities concerning Dr. Gevorkian’s treatmeaords that may inget the determination
regarding Plaintiff's mentampairment(s) at Step 2ad. at 1101. Thusan immediate award
of benefits is not appropriate in this caddarcia v. Sullivan 900 F.2d 172, 176 (9th Cir.
1990). Further, it is not clear in this casatthe-consideration of the opinions of treating
psychiatrist, Dr. Gevorkian, would conclusivetgnder Plaintiff disabled in light of the

remaining evidence ithe record.

Consequently, remand is warranted resolve the ambiguities concerning Dr.
Gevorkian’s opinions. The ALmust provide spda and legitimate rasons supported by,
substantial evidence for discduny Dr. Gevorkian’s opinion.See Garrison v. Colvjn759
F.3d 995, 1012 (9th €i2014). Further, to #h extent that the record is ambiguous or

inadequate to allow for a prepevaluation of the medical opons in evidence, the ALJ has

7

times a week, washes dishes, and goes outside daily, whidoisistent with Dr. Boyadjian's assessment that Plaintiff
cannot feed herself or prepare mealgare for personal hygieneSgeA.R. 205-13.)

Plaintiff's Adult Function Report, completed by heece®, indicates that Plaintiffrepares simple meals 3-4
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a duty to conduct appropriate inquiry, swashsoliciting additional edence or re-contacting

the medical source for clarificatiorseelonapetyan242 F.3d at 1150.

Because this matter must be remanded ¢oAhJ for reconsideration of the treating
psychiatrist’'s opinions, & Court declines to reach the meatsthis juncture of Plaintiff’s
remaining arguments concerning the whetherAh& properly determined that Plaintiff did
not overcome the presumptiad continuing nondisabilityand whether the ALJ properly
evaluated Plaintiff's testimony.Nevertheless, on remandgetiALJ should ensure that hig

analysis of these issues cdmp with the applicable regations and legal standards.
CONCLUSION

For the reasons stated abpVT IS ORDERED that the decision of the Commission

is REVERSED and remanded for further admmaigte proceedings consistent with thi

Order.

LET JUDGEMENT BE ENTERED ACCORDINGLY.

%mi%mm_

KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE

April 14, 2017
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