Teresa McClendon v. ALS et al Dod. 23

© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

@)
UAnited States District Court
Central District of California
TERESA MCCLENDON, Case No. 2:16-cv-01690-ODW-(PLA)
Plaintiff,
V. ORDER DENYING PLAINTIFF'S
ALS aka ASSOCIATION LIEN REQUEST FOR DEFAULT

SERVICES; PARK HOMES AND THE | JUDGMENT [21]
LOFTS COMMUNITY ASSOCIATION;
and DOES 1-10,

Defendants.

. INTRODUCTION

Plaintiff Teresa McClendon (“McClendon"appearing pro seequests defaul
judgment against Defendant Association Ligarvices (“ALS”). For the reason
discussed below, the CouENIES McClendon’s Request for Default Judgme
(ECF No. 21.)

. FACTUAL BACKGROUND

This action arises out of ALS’llaged violations of the Feder&air Debt
Collection Practices Act (FDCPA)15 U.S.C. 88 1692-1692(p) (1977), a
California’s Rosenthal Act, Cal. CivCode 88 1788-1788.33(Q0). McClendon
apparently incurred a persdrdebt to several home ownassociations, which wa|
later assigned to ALS. (Complaint (“Compl.”) § 11, ECF No. 1.) It is unclear 1
the Complaint when the personal debt weasirred. McClendon claims that ALS se|
her numerous unfair and deceptive noticesdtening foreclosuré she did not repay
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the debt. Id.) McClendon alleges that ALS coutbt lawfully mail her the letters
because its corporate licen was suspendedldd 14.) She also alleges that AL

fraudulently represented itself as a lawnfiin certain collection letters.ld{ § 15.)
However, McClendon has not attached comésny of these notices to either h
Complaint or her Request for Default Judgingine “Request”). (Request for Defay
Judgment (“Req.”), ECF No. 21.)

McClendon is a fashion designer, aslde claims that ALS’ actions and
subsequent “lock-out” from her property have preégdnher from recovering he
fashion inventory, including “tools, custopatterns, designer fabrbooks” and more
(Declaration in Support of Plaintiff's Regstefor Entry of Default Judgment (“Decl.”
1 22, ECF No. 21.) But McClendon provederecious few details regarding tl
alleged “lock-out” and how ALSvas involved. In all of hefilings with the Court,
McClendon never mentions when the lamkt occurred, what property was locke
out,whether she paid money to ALS becaat¢he notices, whether ALS started a
foreclosure proceedings, nrany other crucial details.

ALS has not appeared in this actioAccordingly, McClendon sought an ent
of default against ALS, wbh was entered by the Cledt Court on May 2, 2016
(ECF No. 13.) McClendon filed an initiddequest for Default digment on June 20
2016, which was denied by the Court’s NoticeDafficiency the nextlay. (ECF Nos.
18, 19.) On July 12, 2016, McClendon fildee present Request. In her Declarat
in Support of Plaintiff's Request for Entgf Default Judgment (the “Declaration”
McClendon asks the Court to enter ddfgudgment on her FDCPA and Rosent}
Act claims in the amount of $1,861,797.63. (Decl. 1 12.)

lll. LEGAL STANDARD

Federal Rule of Civil Prmedure 55(b) authorizes a district court to entg
default judgment after the Clerktens a default under Rule 55(alldabe v. Aldabe
616 F.2d 1089, 1092 (9th Cir. 1980). Upon ymf default, thedefendant’s liability
generally is conclusively ediished, and the well-pleadddctual allegations in thé
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complaint are accepted as trueelevideo Sys., Inc. v. Heidenth@26 F.2d 915, 917
19 (9th Cir. 1987) (per curiam) (citifgeddes v. United Fin. Grp559 F.2d 557, 56(
(9th Cir. 1977)).

In exercising its discretion, a courust consider several factors (theitél
Factors”): “(1) the possibility of prejudice tolaintiff; (2) the merits of plaintiff's
substantive claim; (3) the Siciency of the complaint; (4the sum of money at stak
in the action; (5) the possibility of a dispute concerning material facts; (6) wheth
defendant’s default véadue to excusable neglect; and (7) the strong policy under
the Federal Rules of Civil Procedufavoring decisions on the merits.’Eitel v.
McCool, 782 F.2d 1470, 147172 (9th Cir. 1986).

Before a court can enter afdelt judgment against a defendant, the plaintiff m
satisfy the procedural requirements set fortRed. R. Civ. P. 54jjcand 55, as well a;
Local Rule 55-1. Local Rule 55-1 requar¢éhat the movant submit a declarati
establishing: (1) when and against whiparty the default was entered; (|
identification of the pleading to which éhdefault was entered; (3) whether t
defaulting party is a minor, incompetent mersor active service member; and (4) tl
the defaulting party was properlyrged with notice if required.Vogel v. Rite Aid
Corp.,992 F. Supp. 2d 998, 1006 (C.D. Cal. 2014).

IV. DISCUSSION

While McClendon has satisfied the procedural requirements for an ent
default judgment, th&itel factors weigh against the entfa default judgment in he
favor.

A. Procedural Requirements

Though McClendon did not satisfy the pealural requirements of Local Ru
55-1 in her initial Request fdefault Judgment (ECF NA8), she has corrected tf
deficiency by attaching her Declaratidn the present Request. (Decl.) T
Declaration establishes that (1) the d#éfawas entered on May 2, 2016 against Al
(2) the default was entered to her Commla(3) ALS is not a minor, incompetel
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person, or active service membenda4) ALS was properly served.ld( 11 2-6.)
Thus, McClendon has met the basic procedwealiirements, and the Court moves

to evaluate thetitel factors to determine if theyeigh in favor of granting the

requested default judgment.
B. Eitel Factors

The Court finds that thEitel factors weigh against entering a default judgms
in McClendon’s favor.See Eitel 782 F.2d at 1471-72. It is true that, assuming prd
proof of her claims, McClendon would sufferejudice if her Request were not
granted because she “would be denied tijiat tio judicial resolution of the claims
presented, and would be withaiher recourse for recoveryElectra Entm’t Grp.
Inc. v. Crawford 226 F.R.D. 388, 392 (C.D. Cal. 2008 ut most of the other
factors—especially the meritd McClendon’s substantiveaims, the sufficiency of
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her complaint, and the possibility of a dispute concerning material facts—weigh ajgain

a default judgment.

First, it is unclear if McClendon’s claimisave any meritMcClendon failed to
submit any tangible evidence showing thatSAlnade statements in violation of the
FDCPA or the Rosenthal Act. Instead, almbst entirety of the facts discussed in
Complaint and Request have nothing to dinthe collection letties that her claims
are actually based uponS€eCompl.; Req.) Seconthe Court finds that the
allegations McClendon did make in herr@alaint are insufficient to establish the
merits of her claims without further evidan While pleadings aradmitted as true o
default, McClendon’s pleadings do not suféicily allude (much less with the factua
specificity required undeFfwomblyandlgbal to survive a motion to dismiss) to how
ALS actually violated the FDGRand the Rosenthal Act.SéeDecl. 1 22; Req. 6);
Bell Atlantic Corp. v. TwombJ\650 U.S. 544 (2007Ashcroft v. Igbal556 U.S. 662
(2009). Instead, McClendon discussesdhilike not having access to her design
team’s meeting place or supplies andeh®tional toll the “lock-out” took on her.
(SeeDecl. 11 18, 22) Third, there is a significant gential for dispute over material
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facts since McClendon claims to cite AL&leged notices but has not attached thef
to her Complaint or RequestSdeReq. 4.) The Court thefore has no proof of what
the notices actually say. Should ALS epp it could dispute the contents of the
notices because they have not yet beeluded in McClendon’s papers.

The Court therefore finds that tEstel factors evaluating the merits of
McClendon’s substantive clainthe sufficiency of her Complaint, and the possibili
of a dispute concerning material factsgieagainst entry of default judgment.
Further, it is unclear what amount of money is actually at issue, as McClendon h

provided no evidentiary support for the dansgalculations in her Declaration. For

example, as one part bér overall $1,861,797.63 dages claim, McClendon seeks
$520,000.00 for loss of income due to Aleslieged FDCPA and Rosthal violations.
(Decl. 1 8(c)(1).) HowewveMcClendon never explainghy she is entitled to that
specific amount of money or ever clearlyi@arlates how her business was affected.
(Seed. 1 22.) Instead, McClendon extensivdigcusses a potential arrangement tg
design for Michelle Obama, withoutquiding tangible details about said
arrangement. (Sed. 11 13-21.) Confusingly, she latesserts that she was denied
$72,000,000.00 of future inowe because of the “lock-out” without ever providing 8
evidence supporting that figureld (Y 23.) Like her Compiat and her Request, the
damages calculations in McClendon’s Declaration suffer from a fatal lack of
specificity.

While it is possible that the remainirgtel factors weigh in favor of liability,

these factors are meaningless absesome proof of McClendon’'s claims.

McClendon’s Request for Default Judgment is thereRE&IIED as to liability. The
Court need not further consider McClenonequested damages because they
contingent on a finding of liability.
C. Leaveto Amend

District courts have the discretiolm deny a motion fo default judgment
without prejudice due to the motiorosnissions and inconsistencieSee Tl Beveragg
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Grp. Ltd. v. S.C. Cramele Recas 8, LA CV 06-07793VBF, 2014 WL 12013438
at *1 (C.D. Cal. Oct. 10, 2014Rhuma v. LibyaNo. 2:13-cv-2286 LKK AC PS
2014 WL 1665042, at *1 (E.D. Cal. Ap 24, 2014) (“[T]he undersigne

recommended that the first motion for ddfgudgment be denied without prejudi¢ce

due to numerous inadequaciaesthe motion”), R&R adoptedRhuma v. LibyaNo.
2:13—cv-2286 LKK AC PS, &4 WL 2548861 (E.D. Cal. Jurte 2014). Courts in
the Ninth Circuit generally pwvide parties three weeks &mnend a motion for defau
judgement that has been dismissed without prejud8ee Tl Beverage2014 WL

12013438, at *1 (“The Court will afford platiffs three weeks to file an amende¢d

application for default judgment which complies with applicabéeleral Rules an
Ninth Circuit law governing applications for default judgment”).
The Court again advises, as it has praesip stated in its Self-Representatig

Order, that litigating an acn in federal court often reqes a great deal of time

preparation, knowledge, and skill and titahighly recommends against proceedi

without the assistance of counsel. Gividrat the majority of issues with the

Complaint arise from a lack of clear légaasoning and marshalling of facts, t
Court again recommends that ®lendon utilize legal counsel.
V. CONCLUSION
For the reasons discussed above, the dENIES McClendon’s Request fo
Default Judgment without prejudice. M@&ddon has until October 21, 2016, to f
an amended Request foefault Judgment.

IT IS SO ORDERED.
September 30, 2016
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OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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