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Present: The Honorable BEVERLY REID O'CONNELL, Unit ed States District Judge

Renee A. Fisher Not Present N/A
Deputy Clerk Court Reporter Tape No.
Attorneys Present for Plaintiff: Attorneys Present for Defendants:
Not Present Not Present

Proceedings: (IN CHAMBERS)
ORDER RE PLAINTIFF'S MO TION TO REMAND [15]

INTRODUCTION

Pending before the Court is Plaint3ustavo Segura Santoyo’s (“Plaintiff”)
Motion to Remand. (Dkt. No. 15 (hereinaftdviot.”).) After considering the papers
filed in support of the unopposed instant Motithre Court deems thimatter appropriate
for resolution without oral argument of couns&ke Fed. R. Civ. P. 78C.D. Cal. L.R. 7-
15. For the following reasons, the CoGRANTS Plaintiff's Motion.

Il FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff, a California resident, woekl for Consolidated Foundries Inc.
(“Consolidated Foundries”), Consoligak Precision Products Corp. (“Precision
Products”), and Resouréamployment Solutions LLC'Resource Employment”)
(collectively, “Defendants”) from Novena 2011 through August 2015. (Dkt. No. 1
(hereinafter, “Removal”), Ex. (hereinafter, “Compl.”) § 8.) Consolidated Foundries is a
California corporation with its prinpal place of business in Ohiold(Y 9.) Precision
Products is the parent corporation to Consolidated Fouharnesis a Delaware
corporation with its principal place of business in Ohikal. {1 9-10.) Resource
Employment is a Florida corporation with igmary place of business in Florida and is
the staffing company for the Consolidated Defendants.§(11.)

! The Court refers to Precision Products and CorsigltlFoundries collectivebs the “Consolidated
Defendants.”
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Plaintiff alleges that Ciendants failed: (1) to yaemployees overtime wages
because they improperly roundee time that employees workedg.(f 18); (2) to
provide employees meal periods and pesiods as required by California lawg.(

19 19-21); and, (3) to provide itemized watgtements showing the total hours worked
and the pay due for skipped meal and rest breakd] 22).

Plaintiff, on behalf of himself and all similarly situated employees, filed this class
action on March 3, 2016, in the Superiau@ of California, County of Los Angeles
(“Los Angeles Superior Court”).Sée Compl.) Plaintiff alleges the following eight state
law causes of action against Defendants: (l)rato pay overtime wges; (2) failure to
pay minimum wages; (3) failute provide meal periods; Y4ailure to provide rest
periods; (5) failure to pay vg&s due upon termination; (@jlure to provide accurate
wage statements; (7) unfair competition un@alifornia Business and Professions Code
section 17200; and, (8) civil penalties for atbn of the Privatéttorney General Act
(“PAGA”), California Labor Codeeaction 2699. (Compl. 1 34-88.)

On April 1, 2016, Consolidated Defendafiksd a Notice of Removal in this Court
based on the Class Action Fairness B€AFA”), 28 U.S.C. § 1332(d). See Removal.)
On May 2, 2016, Resource Employment filed a Joinder to the Notice of Renseeal, (
Dkt. No. 13), and Plaintiff filed the irest Motion to Remand back to Los Angeles
Superior Court,gee Mot.). Defendants filed their Aswer on May 16, 2016. (Dkt. No.
23.) On September 19, 201 6,0nsolidated Defendants filed a Statement of Non-
Opposition to Plaintiff's Motion to Remandseg Dkt. No. 27), and on September 30,
2016, Resource Employment filed its own Statement of Non-Oppossemkt. No.
28)3

2 The parties twice stipulated tiee continuation of the hearing on the instant Motion. (Dkt Nos. 21,
25))

3 Though Defendants do not oppose this Motion, the tGsunder a continuing duty to determine its
own subject matter jurisdictiorSee Rainsv. Criterion Sys., Inc., 80 F.3d 339, 342 (9th Cir. 1996).
Thus, the Court must determine whet it has subject matter jurisdictionwhether this case should be
remanded to Los Angeles Superior Court.
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Ill.  LEGAL STANDARD

Federal courts are of limited jurisdictiondapossess only that jurisdiction which is
authorized by either the Constitution or federal statiiskkonen v. Guardian Life Ins.
Co. of Am., 511 U.S. 375, 377 (1994). PursuanC®FA, a federal district court has
jurisdiction over “any civil action in which éhmatter in controversy exceeds the sum or
value of $5,000,000, exclusive of interestlaosts, and is a class action in which any
member of a class ofahtiffs is a citizen of a Statifferent from ay defendant,” so
long as the class has more than 100 memb28 U.S.C. § 1332(d)(2)(A), (d)(5)(B).
Generally, courts “strictly construe the reval statute against removal jurisdiction.”
Gaus V. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992 owever, “no antiremoval
presumption attends cases invoking @Ahich Congress enacted to facilitate
adjudication of certain class actions in federal couttdit Cherokee Basin Operating
Co. v. Owens, 135 S. Ct. 547, 554 (20 &itation omitted).

As noted above, to meet the divigrsequirement under CAFA, a removing
defendant must show “any member of a claggaihtiffs is a citizen of a State different
from any defendant.” 28 8.C. § 1332(d)(2)(A). “Thysunder CAFA, complete
diversity is not required; ‘minimal diversity’ sufficesSerrano v. 180 Connect, Inc., 478
F.3d 1018, 1021 (9th Cir. 200{@®itations omitted).

To meet the amount-in-controvengquirement under CAFA, a removing
defendant must plausibly assert thatdaheunt in controversy exceeds $5,000,08&:
Ibarrav. ManheimInvs,, Inc., 775 F.3d 1193, 1197 (9th CR015). This requires only a
“short and plain statement” of the grounds for removal. 28 U.S.C. § D&4;135 S.

Ct. at 553-54. This language tracks that afdfal Rule of CivilProcedure 8(a), and the
Supreme Court has instructed courts to afiuysame liberal pleading standard in cases
of removal involving CAFA.See Dart, 135 S. Ct. at 553. But where “the plaintiff
contests, or the court questions, the defendant’s allegation” in its notice of removal,
further evidence establishingaithe amount in controx&y meets the jurisdictional
minimum is required.ld. at 554. Though there no presumption against removal exists,
the Court must determine, “by a prepondeeraaf the evidence, whether the amount-in-
controversy requiremeiias been satisfied.l'd.
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V. DISCUSSION

Plaintiff seeks to have the instant caseaaded to state court. Plaintiff claims
that Defendants have failed neeet their burden to proyerisdiction under 8 1332(d),
and therefore, removal was impropefegMot. at 3—4.) Defendants do not oppose
Plaintiff’'s Motion. For the following reasons, the Court finds that removal was improper
and remand is appropriate.

A. Defendants Have Failed to Showiversity of the Parties

First, Plaintiff alleges that Defendants hdaged to sufficiently plead that there is
minimal diversity of citizeship among the partiesSee Mot. at 6-7.) As explained
above, minimal diversity requiseonly that “any member of a class of plaintiffs is a
citizen of a State differeritom any defendant.” 28 U.S.€ 1332(d)(2)(A). However,
“a party seeking to invoke diversity jurisdictishould be able tdlage affirmatively the
actual citizenship of #hrelevant parties.’Kanter v. Warner-Lambert Co., 265 F.3d 853,
857 (9th Cir. 2001) (citations omitted). Failucespecify a plaintiff'sstate citizenship is
fatal to a defendant’s asseitiof diversity jurisdiction.ld. Here, Defendants assert that
Plaintiff is a citizen of Califania because he is residentCdlifornia. (Removal 1 12.)
But a “person’s state citizenship is [] detaned by [their] state oflomicile, not [their]
state of residence.Kanter, 265 F.3d at 857A “person is domiciled in a location where
he or she has established a fixed habitation or abode in a particular place, and [intends] to
remain there permanently or indefinitelyl’ew v. Moss, 797 F.2d 747, 749-50 (9th Cir.
1986) (alteration in original) (citations awed). Defendants have not provided any
evidence that Plaintiff has established a fixed habitation in California or that Plaintiff
intends to remain in California permanentit only that Plaintiff currently resides in
California. &e Removal 1 12). Therefore, the Court finds that the Defendants have
failed to affirmatively allege Plaintiff'sitizenship and have provided no citizenship
information regarding any otheotential class members. Asch, the Court finds that
Defendants failed to sufficiently plead mmal diversity as required by § 1332(d).

B. Defendants Have Failed to Shokhat Damages Exceed $5,000,000

Moreover, even assuming Plaintiff is dioited in California, Defendants have
failed to establish that it is more likely thaat that damages in this action meet the
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jurisdictional minimum. “The district coushall have original jurisdiction of any civil
action in which the matter icontroversy exceeds the samvalue of $5,000,000.” 28
U.S.C. § 1332(d)(2). Here, Bmndants assert the amount in controversy in this action,
without attorneys’ fees, is between $4,826,a4dl $20,824,841. (Removal § 32.) Of the
alleged maximum damages anmt of $20,824,841, $3,639,64f the alleged damages
arise from non-PAGA claimwhile $17,185,200 arisieom PAGA claims. Id. 71 24—
32.) However, the Ninth Circuit has heldthPAGA claims are natlass actions claims,
see Baumann v. Chase Inv. Servs. Corp, 747 F.3d 1117, 1124 (9th Cir. 2014), and that
“the amount involved in the non-class alai cannot be used to satisfy the CAFA
jurisdictional amount,Yocupicio v. PAE Grp., LLC, 795 F.3d 1057, 1062 (9th Cir.
2015). Therefore, the Court cannot consider any damagesydrom the PAGA claims
to determine if the amount irootroversy exceeds $5,000,000.

In their Removal, Defendants contend ttinet Court should include attorneys’ fees
when calculating the amount in controwergRemoval 1 338.) “[W]here an
underlying statute authorizes an awardttfraeys’ fees, either with mandatory or
discretionary language, suctetemay be included in tl@mount in controversy. Galt
G/Sv. JSS Scandinavia, 142 F.3d 1150, 1156 (9th Cir. 1998). Here, Plaintiff seeks
attorneys’ fees under California Labor Cagetions 218.5 and 1194. (Compl. at 19;
Removal 1 33.) However, Bendants estimate that the attorneys’ fees amount to
$416,666.62. (Removal § 35.) Thus, ewartuding attorneys’ fees, the amount in
controversy equals only $4,056,307.62 (attorneys’ femgyalith the $3,639,641 in non-
PAGA damages). Thus, Defendafas to establish that it is more likely than not that the
amount in controversy exceeds the $5,000,jurisdictional minimum under CAFA.

Therefore, the Court finds that Defentahave not sufficiently established
evidence that there is minimal diversitytins case or that the amount in controversy
exceeds $5,000,000. BecauBefendants failed to eblesh the requirements for
diversity jurisdiction under CAFA, the Cduinds that removal was improper.
Accordingly, the CourGRANTS Plaintiff's Motion to Remand.
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V. CONCLUSION

For the foregoing reasons, the Court finds that Plaintiff has established grounds for
remand in this caselherefore, the CouGRANTS Plaintiff's Motion to Remand. The
hearing currently set for Tuesday, October 17, 2016, is h&ARATED .

IT IS SO ORDERED.

Initials of

Preparer f
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