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g UNITED STATESDISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11
1 REBECCA SUH SCHLEDORN, Case No. LA CV 16-2357 JCG
s Plaintiff, g EE\)/IEORRANDUM OPINION AND
14| NANCY A. gERRYHILLl, Acting
15| Commissioner of Social Security
16 Defendant.
17 )
18 Rebecca Suh Schledorn (“Plaintiff”) challenges the Social Security
19| Commissioner (“Commissioner”)’s decisionrggng her application for disability
20| benefits> Specifically, Plaintiff contends th#te Administrative Law Judge (“ALJ")
21|l improperly discounted the opinion of herdhting psychiatrist, Dr. Ebrahim Hazany,
22|l and in turn improperly terminated her ohaat step two by failing to find a severe
23
24
25| * TheCourtDIRECTS the Clerk of Court to update tlsase caption to reflect Nancy A.
26 Berryhill as the proper DefendarbeefFed. R. Civ. P. 25(d).

2 Plaintiff was initially found disabled due ker marked depression and anxiety symptoms.

27| The Agency later found that her disability ceasled. (Adminisgd&ecord (“AR”) at 60-62, 67-71.)
28
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mental impairment based on that opinfo(SeeJoint Stipulation (“Joint Stip.”) at 5-
11.) The Court agrees with Plaihfior the reasons discussed below.

As arule, if an ALJ wisbs to disregard the opinion of a treating or examining
physician, “he or she must make findingtiag forth specific, legitimate reasons for
doing so that are based on substd evidence in the record Murray v. Heckley 722
F.2d 499, 502 (9th Cir. 1983rcord Carmickle v. Gam’r, Soc. Sec. Admirb33
F.3d 1155, 1164 (9th Cir. 2008).

Here, the ALJ improperly declined to credit Dr. Hazany’s opihfontwo
reasons.

First, the ALJ improperly rejeetl the opinion because there was no
corroborating objective medical/idence, including suppong treatment notes. (AR
at 18, 413-16)see Embrey v. Bowe849 F.2d 418, 421-22 (9th Cir. 1988) (“To say
that medical opinions are not supportedshbificient objective findings or are contrary
to the preponderant conclusions mandated by the objective findings does not ach
the level of specificity our prior cases haeguired, even when the objective factors
are listed seriatim.”){aughn v. Comm’r Soc. Sec. Admi012 WL 28561, *5 (D. Or.
Jan. 4, 2012) (“[T]he generedference to inconsistencyittvthe medical evidence of
record is not a specific reasop feject a treating physiciandpinion]. It is simply too
vague to allow meaningful review.”). Innpigular, (1) the psychiatrist noted Plaintiff

was treated with a “vagal nerve stimulafoK2) the psychiatrist noted that Plaintiff

3 The threshold inquiry at stéywo is whether a claimant is suffering from a severe impairme

20 C.F.R. § 404.1520(a)(4)(ii). The stsyo inquiry is defined as “de minimisscreening device to
dispose of groundless claims.Edlund v. Massanari253 F.3d 1152, 1158 (9th Cir. 2001, as

amended) (quotin§molen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996)).

4 Dr. Hazany diagnosed Plaintiff with “majdepression” with a guarded prognosis. (AR at

13.) He opined that overall she was markedlytéchin her functioning, anthat she had at least 10
specific marked mental-health limitations andneuous moderate limitations. (AR at 413-16.)

> “Vagus nerve stimulation & procedure that involves implation of a device that stimulates

the vagus nerve with electrical impulses. . .g¥anerve stimulation is most often used to treat
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had significant symptoms despite high lev@lsntidepressants; and (3) treatment
notes supported this treatment. (ARB&Y, 405-06, 408, 413, 41418-20, 422, 424,
427.)

Second, the ALJ’s conclusion that ippfaeared” that the éating psychiatrist
relied heavily on the subjective complaintsRbdintiff — without citation to evidence
of this in the psychiatrist’s opinion or trea@nt notes — is not sufficiently specific for
appellate review. (AR at 183rown-Hunter v. Colvin806 F.3d 487, 492 (9th Cir.
2015) (federal courtdemand that the agency detth the reasoning behind its
decisions in a way that allows for meaningful review”).

Thus, the ALJ improperly assessed theating psychiatrist’s opinion.

B. Remand is Warranted

With error established, this Court hdiscretion to remand or reverse and awatr,
benefits. McAllister v. Sullivan888 F.2d 599, 603 (9th Cir. 1989). Where no usefu
purpose would be served by further procagdj or where the record has been fully
developed, it is appropriate to direst immediate award of benefitBenecke v.
Barnhart 379 F.3d 587, 595-96 (9thiCR004). But where outstanding issues must
resolved before a determination can be madevhere the record does not make cleg
that proper evaluation of the evidence webrdquire a disability finding, remand is
appropriate.ld. at 594.

Here, in light of the error, Plainti’ treating psychiatrist’s opinion must be

reassessed. Therefore, on remand, the Aall etaluate the opinion and either credit

it as true, or provide valickasons for any rejected portion. The Court shall also

epilepsy when other treatments havemrked. Vagus nerve stimulafi is also a treatment for hard;
to-treat depression thatsrdt responded to typical therapies.” Mayo Clinic,
http://www.mayoclinic.org/tests-proceduresgus-nerve-stimulation/home/ovc-20167755 (last
visited Sept. 12, 2017Rast v. Sec’y of Health & Human Ser2612 WL 6858040, at *17 (Fed. Cl.
Dec. 20, 2012)see alsaVorris v. Colvin 2013 WL 1729007, at *7 (D. Ka Apr. 22, 2013) (noting
medical expert testimony that ttegent with a vagal nerve stimulatosually leads to an automatic
determination that the claimant meets a disability listing); (AR at 86).
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reevaluate whether, in light of tlde minimughreshold standard at step two, the
treating psychiatrist’s opinion, treatment emtand remaining record establish that
Plaintiff has a medically sere impairment or combation of impairmentsSee
Edlund 253 F.3d at 1158. If so, the ALJ shadhtinue the analysis of Plaintiff's
claim through the remaining steps.

Finally, the Court is mindful that “th@achstone for an award of benefits is the
existence of a disability, nthhe agency’s legal error.Brown-Hunter 806 F.3d at 495.
Because it is unclear, on this record, whetlamtiff is in fact disabled, remand here
Is on an “open record.fd.; Burrell v. Colvin 775 F.3d 1133, 1141-42 (9th Cir. 2014).
The parties may freely take up any issue raisdbe Joint Stipulation, and any other
iIssues relevant to resolving Plaintiff's claim of disability, befoeeAlhJ. Either party
may address those pointstire remanded, open proceeding.

Based on the foregoing, IT IS ORDERHHAT judgment shall be entered
REVERSING the decision of the Comssioner denying benefits aREMANDING

the matter for further admistrative action consistent with this decision.

DATED: September 12, 2017

&5 Jay C. Gandhi-
United States Magistrate Judge

* k%

ThisMemorandum Opinion and Order isnot intended for publication. Nor isit
intended to beincluded or submitted to any online service such as
Westlaw or Lexis.
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