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UNITED STATESDISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

GALDERMA S.A., Case No. 2:16-CV-02366-BRO-JEM

o STIPULATED PROTECTIVE
Plaintiff, ORDER

V.

JOSEPH A. PERI and
SKINN COSMETICS, LLC,

Defendants.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery actiyiin this action are likelyo involve production of

confidential, proprietary, or private inforni@at for which speciaprotection from public
disclosure and from use foryapurpose other thaprosecuting this litigation may b
warranted. Accordingly, the parties herebipidate to and petition the court to enter 1
following Stipulated Prective Order. The parties acknoddge that thiOrder does no
confer blanket protections oall disclosures or responsé&s discoveryand that the
protection it afford from public disclosure andse extends only to the limite
information or items that are entitled to confidential treatment under the applicable
principles. The parties further acknowledgeseisforth in Section 12.3, below, that tt
Stipulated Protective Order dosest entitle them to file anfidential information unde
seal; Local Rule 79-5 sets forthe procedures that must be followed and the stanc
that will be applied when a party seeks gesmn from the court téile material under
seal.

2. GOOD CAUSE STATEMENT
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Good cause exists for thpsotective order because docurtgethat are expected

be exchanged in i matter include inforition that is not avible to the public or

competitors including the following caeries of documents:product pricing
information, internal financial ports, and internal sales reports.
3. DEFINITIONS

3.1. Challenging Party: a Partyr Non-Party that challgyes the designation of

information or items under this Order.
3.2. “CONFIDENTIAL” and “HIGHLY CONFIDENTIAL"” Information or

Items: information (regardless of how it isngeated, stored or nmtained) or tangible

things that qualify for pretction under Federal Ruté Civil Procedure 26(c).

3.3. Counsel (without qualifier)Outside Counsel ofé&ord and House Counsel

(as well as theisupport staff).

3.4. Designating Party: a Pgrtor Non-Party that designates information

items that it produces in dissures or in responsesdascovery as “ONFIDENTIAL”
or “HIGHLY CONFIDENTIAL.”

3.5. Disclosure or Discovery Material: all ites or informationregardless of the

medium or manner in which is generated, stored, amaintained (inluding, among
other things, testimony, trangu$, and tangible things), thate produced or generated

disclosures or responseddiscovery in this matter.

3.6. Expert: a person with spialized knowledge oexperience in a matte

pertinent to the litigation who has been retaibgdh Party or its counsel to serve as

expert witness or as artgultant in this action.

3.7. House Counsel: attorneys who are awgpks of a party to this action.

House Counsel does not includatside Counsel dRecord or any otleutside counsel
3.8. Non-Party: any natural person, partigoss corporation, association,
other legal entity not named ad’arty to this action.
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3.9. Outside Counsel dRecord: attorneys who are nainployees of a party to

this action but are retained rigpresent or advise a partythas action and have appear

ed

in this action on behalf of #t party or are affiliated with a law firm which has appeared

on behalf of that party.
3.10. Party: any party to thisction, including all ofits officers, directors
employees, consulta)t retained experts, and Outside Counsel of Record (and

support staffs).

3.11. Producing Party: a Partor Non-Party that mduces Disclosure ar

Discovery Material in this action.

3.12. Professional Vendors: perss or entities that pvide litigation suppor

services (e.g., photocopying, videotaping, translating, preparing exhibit
demonstrations, and omgaing, storing, or retrieving ¢& in any form or medium) an
their employees and subcontractors.

3.13. Protected Material: any Disclosure orsBovery Material tat is designatec
as “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL” or “TRADE SECRET.”

3.14. Receiving Party: a Partthat receives Disclosurer Discovery Materia

from a Producing Party.

3.15. Trade Secret: shall inglle (i) confidetial forward looking business,

marketing, advertising or promotional plang,donfidential inventions, (iii) confidential

processes, (iv) confidentialethods, and (v) proprietacystomer information.".
4. SCOPE

The protections anferred by this Stipulationna Order cover not only Protecte
Material (as defined above), but also @y information copied or extracted fro

Protected Material; (2) all copies, excerptemmaries, or coniptions of Protectec

Material; and (3) any testimony, conversasip or presentationby Parties or their

Counsel that might reveal Proted Material. Howewvethe protectionsonferred by this

Stipulation and Order do not cover the follogrimformation: (a) any information that
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in the public domairmat the time of disclosa to a Receiving Partyr becomes part of th
public domain after its discéoire to a Receiving Party asresult of publication na
involving a violation of thigOrder, including becoming paot the public record throug
trial or otherwise; and (bany information known to th&eceiving Party prior to th
disclosure or obtained bydhReceiving Party after thdisclosure from a source wh
obtained the information lawfully and undeo obligation of confidentiality to th
Designating Party. Any use Bfotected Material at trial shall be governed by a sep
agreement or order.
5.  DURATION

Even after final disposition of this ijation, the confidaiality obligations
imposed by this Order shall remain in effectil a Designating Party agrees otherwise
writing or a court ordeotherwise directs. Fihalisposition shall beleemed to be th
later of (1) dismisdaof all claims and defels in this action, witlor without prejudice
and (2) final judgment herein after thengaetion and exhaustion of all appes
rehearings, remands, trials, r@views of this aatin, including the time limits for filing
any motions or applicatiorier extension of time pursuant to applicable law.
6. DESIGNATING PROTECTED MATERIAL

6.1. Exercise of Restraint and Care in Resiting Material fo Protection. Eack

Party or Non-Party thadesignates information or itenfim protection under this Orde
must take care to limit any such designatorspecific material that qualifies under t
appropriate standards. The DesignatingyPartist designate for protection only tha
parts of material, documentsgms, or oral or written communications that qualify —
that other portions of the nmaial, documents, item®&r communications for whicl

protection is not warrantedeanot swept unjustifiably withithe ambit of this Order.

Mass, indiscriminate, or routinized desagjons are prohibiteddesignations that

are shown to be clearly unjustified or thatdé®een made for an proper purpose (e.g.

to unnecessarily enmber or retard #h case development pess or to Impost
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unnecessary expenses and bosden other partg) expose the Designating Party
sanctions.

If it comes to a Designaiin Party’s attention that fiormation oritems it has
designated for protection doot qualify for protection, @t Designating Party mus
promptly notify all othe Parties that it is withdrawgthe mistaken designation.

6.2. Manner and Timing of Designations. &&pt as otherwise provided in th

Order (see, e.g., second paragpraf section 5.2(edelow), or as othense stipulated or

ordered, Disclosure or Discovery Materiahtlgualifies for protdeon under this Orde
must be clearly so designated beforeraterial is discked or produced.
Designation in comfrmity with this Order requires:

(@) For information in documentarjorm (e.g., paper or electron

documents, but excluding trangts of depositions or othergdrial or trial proceedings)
that the Producing Party affix the legend “CONFIDENTIAL,” “HIGHLY

CONFIDENTIAL” or “TRADE SECRET” to eaclpage that containzrotected material.

If only a portion or pdions of the materiabn a page qualifge for protection, the

Producing Party also must clearly identifye protected portiog] (e.g., by making
appropriate markings the margins).

A Party or Non-Party that makes origirdocuments or materials availal
for inspection need not designate themgdatection until after th inspecting Party ha
indicated which material it would like copied and produced. During the inspectio
before the designation, all dfe material made availalfier inspection sall be deemec
“CONFIDENTIAL,™HIGHLY CONFIDENTIAL ,” or “TRADE SECRET.” After the
inspecting Party has identified the documseit wants copied and produced, t

Producing Party must deteime which documents, or pastis thereof, qualify for

protection under this OrdeThen, before producinghe specified documents, tf
Producing Party must affithe “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL” or
“TRADE SECRET” legend to each page tl@ntains Protecteaterial. If only a
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portion or portions othe material on a g& qualifies for protewn, the Producing Party
also must clearly identify thegrotected portion(s) (e.g., gaking appropriate markings
in the margins).

(b) For testimony given indeposition or in othe pretrial or trial

proceedings, that the Bignating Party identify on the record, before the close of the
deposition, hearing, or oth@roceeding, all pretcted testimony, oiin the case of a
deposition, identifies the proted portions of the gmsition within 15days of receipt of
the transcript.

(c) For information produced in sonfierm other than documentary and

for any other tangibl#gems, that the Proding Party affix in aprominent place on the

| >4

exterior of the of the container or containgrsvhich information ontem is stored the
legend “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL” or “TRADE SECRET.” If
only a portion or portions dhe information or item warra protection, the Producing
Party, to the extent practicable, shdéntify the proteted portion(s).

6.3. Inadvertent Failures to Designate. If timely corrected, an inadvertent failure

to designate qualified infmation or items does nostanding alonewaive the
Designating Party’s righto secure protection under tiyder for such material. Upon
timely correction ofa designation, the Ragang Party must makesasonable efforts to
assure that the matatis treated in accoatce with the provisionsf this Order.
1. CHALLENGING CONFIDENTIALITY DESIGNATIONS

7.1. Timing of Challenges. AnParty or Non-Party nyachallenge a designation

of confidentiality at any tme. Unless a prompt challengo a Designating Party/s
confidential designation is necessary @woid foreseeable, substantial unfairness,
unnecessary economic bens, or a significandisruption or delayf the litigation, a
Party does not waive its rigtd challenge a confidentiality designation by electing not to

mount a challenge promptafter the original degnhation is disclosed.
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7.2. Meet and Confer. The Challenging Pashall initiate the dispute resolutic

process under Local Ru37-1 et seq.

7.3. Judicial Intervention. Ay challenge submeét to the Court shall be via

joint stipulation pursuartb Local Rule 37-2.
Frivolous challenges,na those made for amproper purposee(., to harass o
Impose unnecessary expenaad burdens on other partiesfly expose the Challengir

Party to sanctions. Unless the DesigmatiParty has waivedr withdrawn the

confidentiality designation, all parties shadhtinue to afford the nterial in question the

level of protection to which it is entitled urrdde Producing Partyesignation until the

court rules on the challenge.
8. ACCESS TO AND USE OF PROTECTED MATERIAL
8.1. Basic Principles. AReceiving Party may use Proted Materialthat is

disclosed or produced kanother Party or bg Non-Party in connection with this ca

only for prosecuting, defending, or attemptitagsettle this litigation. Such Protects
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Material may be disclosed only to thetempories of persons and under the conditions

described in this Order. Whehe litigation has &en terminated, adgeiving Party mus
comply with the provisions of sgon 13 below (RNAL DISPOSITION).

Protected Material must bstored and maintained by Receiving Party at
location and in a secure manner that essiuhat access isnlited to the person
authorized undethis Order.

8.2. Disclosure of “"CONFIDENTIAL” Information or Iltems. Unless otherwis

ordered by the cotuor permitted in writing by the Beggnating Party, a Receiving Par
may disclose any information or iteshesignated “CONFIDETIAL” only to:

(@) The Receiving Party’'s Outside CounsélRecord inthis action, as

well as employees of said Ouls Counsel of Record to whoitnis reasonably necessary

to disclose the information for this litigation;
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(b) The officers, directors, and empt®s (including House Counsel)
the Receiving Party to whomstiosure is reasobly necessary for this litigation an
who have signed the “Acknowledgement &gieement to Be Bound” (Exhibit A);

(c) Experts (as defined ithis Order) of the Bceiving Party to whon
disclosure is reasonably necessary fbis litigation and who have signed t
“Acknowledgement and AgreementBe Bound” (Exhibit A);

(d) The court and its personnel,

(e) Court reporters and their staff, pragesal jury or trial consultants

mock jurors, and Pro$sional Vendors to whom disclasuis reasonablyecessary fo
this litigation and who havagned the “Acknowldgement and Agreemeto Be Bound”
(Exhibit A);

()  During their depositions, witnessestire action tovhom disclosure
Is reasonably necessary and who have digine “Acknowledgement and Agreement
Be Bound” (Exhibit A), unlesstherwise agreed by the Dgsating Party or ordered b
the court. Pages of transcribéelposition testimony or exhibits depositions that reve
Protected Material must bgeparately bound by the wb reporter and may not &
disclosed to anyone except as permitteder this Stipulated Protective Order;

(g) The author or repient of a documertontaining thenformation or a
custodian or other person who otherwsssessed or knew the information.

8.3. Disclosure of “HIGHLY CONFIDENTAL” Information or Items. Unless

otherwise ordered by the court or petedtin writing by the Designating Party,

Receiving Party may disclose any imf@tion or item dsignated “HIGHLY
CONFIDENTIAL” only to:

(@) The Receiving Party’s Outside CounsélRecord inthis action, as
well as employees of said Ouls Counsel of Record to whoitnis reasonably necessa

to disclose the information for this litigation;
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(b) Two In House Coured of the Receiving Partyp whom disclosure is
reasonably necessaryr fiiis litigation, whohave been previousigentified to opposing
counsel, and who have signed the “AcWwledgement and Agement to Be Bound
(Exhibit A);

(c) Experts (as defined ithis Order) of the Bceiving Party to whon
disclosure is reasonably necessary fbis litigation and who have signed t
“Acknowledgement and AgreementBe Bound” (Exhibit A);

(d) The court and its personnel,

(e) Court reporters and their staff, pragesal jury or trial consultants,

mock jurors, and Pro$sional Vendors to whom disclasuis reasonablyecessary fo
this litigation and who havagned the “Acknowldgement and Agreemeto Be Bound”
(Exhibit A); and
()  The author or repient of a documertontaining thenformation or a
custodian or other person who otherwssssessed or knew the information.
8.4. Disclosure of “TRADE SECRET” Infanation or Items. Unless otherwis
ordered by the cotuor permitted in writing by the Bggnating Party, a Receiving Par

may disclose any information or itashesignated “TRADE SECRET” only to:

(@) The Receiving Party’s Outside CounsélRecord inthis action, as

well as employees of said Ouls Counsel of Record to whoitnis reasonably necessary

to disclose the information for this litigation;

(b) Experts (as defined ithis Order) of the Bceiving Party to whon
disclosure is reasonably necessary fbis litigation and who have signed t
“Acknowledgement and AgreementBe Bound” (Exhibit A);

(c) The court and its personnel;

(d) Court reporters and their staff, pragesal jury or trial consultants

mock jurors, and Pro$sional Vendors to whom disclasuis reasonablyecessary fo
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this litigation and who havagned the “Acknowldgement and Agreemeto Be Bound”
(Exhibit A); and
(e) The author or repient of a documertontaining thenformation or a
custodian or other person who otherwssssessed or knew the information.
8.5. Disclosure to Experts. Any party wiseeks to disclosany information or
item designated “CONFIDENAL,” “HIGHLY CONFIDENTIAL,” or “TRADE

SECRET” to an Expert (as defined in tlisder) must first notify the party that s

designated the information or item. Natdtion shall include # proposed Expert's

name, occupation, and prefonal background. The pamgceiving such notificatior
will then have ten (10) daye serve a written objection to disclosure to the Exper
objection is made, the gies will meet and @nfer in good faith teesolve the dispute. |
the parties are unable to resolthe dispute despite making a reasonable effort to d
the party objecting to disclosure may file atimo with the Court tgrevent disclosure. |
the objecting party fails to filsuch a motion within fourteefi4) days of service of it
written objection, however, the other panmay proceed to disclose the information
item to the Expert.

9. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED

OTHER LITIGATION

If a Party is served with aispoena or a court order igslin other litigation tha

compels disclosure of any informatioar items designated in this action
“CONFIDENTIAL,” “HIGHLY CONFIDENTIAL ” or “TRADE SECRET,” that Party
must:

(@ Promptly notify in writing the Desigating Party. Such notificatio
shall include a copy of treubpoena or aot order;

(b) Promptly notify in writing the party who caused the subpoen

order to issue in the other litigation thatvs® or all of the matel covered by the
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subpoena or order is subjectttos Protective Order. Suahotification shall include @
copy of this Stipulated Protective Order; and

(c) Cooperate with respect to all reasble procedures sought to
pursued by the Designatiiarty whose Protected Matd may be affected.

If the Designating Party timely seeks a protective order, thg Bamted with the
subpoena or court ordshall not produce any informatiatesignated in ik action as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” or “TRADE SECRET" before a
determination by the court fno which the subpoena or ordssued, unless the Party h
obtained the Designating Party’s permissiime Designating Party shall bear the burt
and expense of seeking proteatin that court oits confidential mateal £ and nothing
in these provisions should benstrued as authorizing encouraging a Receiving Par
in this action to disobey a lawfdirective from another court.

10. A NON-PARTY'S PROTECTED MATERIAL SOUGHT TO BE PRODUCE

IN THIS LITIGATION

The terms of this Order eapplicable to informatioproduced by a Non-Party
this action and designated as “CEINENTIAL” “HIGHLY CONFIDENTIAL” or
“TRADE SECRET.” Such information produced bipn-Parties in connection with th
litigation is protected by the remties and relief provided Ithis Order. Nothing in thes

provisions should be construed as promigitia Non-Party fronseeking additional

protections.

In the event that a Party required, by a valid disvery request, to produce
Non-Party’s confidential inforation in its possession, anlde Party is subject to a
agreement with the Non-Party not to prodtlee Non-Party’s confiehtial information,
then the Party shall:

(@) Promptly notify in writing the Reasting Party and the Non-Par
that some or all of the infmation requested is subject @aoconfidentiality agreemer

with a Non-Party;
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(b) Promptly provide the Non-Party with a copy of the Stipulated

Protective Order in this litigeon, the relevant discovemequest(s), and a reasonably
specific description of the information requested; and
(c) Make the information requestedasiable for inspection by the Non-

Party.
If the Non-Party fails to obgt or seek a prettive order from this court within 14

days of receiving the not and accompanying informatiothe Receiving Party may
f

the Non-Party timelyeeks a protective order, the ReasgvParty shall not produce any

produce the Non-Partysonfidential information respon®vo the discovery request.

information in its possession or control thgtsubject to theanfidentiality agreement

with the Non-Party before a determination iy court.1 Absen& court order to the

v

contrary, the Non-Party shdlear the burden and expenseseéking protection in this
court of its Protected Material.
11. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learnthat, by inadvertence or otherwise, it has disclosed

Protected Material to any person or inyatircumstance not authorized under this
Stipulated Protective Orddhe Receiving Party must imihately (a) notify in writing
the Designating Party of the unbarized disclosures, (b) ugs best effod to retrieve
all unauthorized copies of éhProtected Material, (c) infim the person or persons to
whom unauthorized disclosuregre made of all the terms thfis Order, and (d) request
such person or persons to execute thekfddwledgement and Agement to Be Bound”
that is attached hereto as Exhibit A.

12. INADVERTENT PRODUCTION OF PR/ILEGED OR OTHERWISE

PROTECTED MATERIAL

When a ProducingParty gives notice to Recang Parties that certain

inadvertently produced material subject to a claim of priege or otheprotection, the

obligations of the Receiving Rees are those set forth indieral Rule ofCivil Procedure

-12-

STIPULATED PROTECTIVE ORDER CASE NO. 2:16-CV-02366-BRO-JEM



© 00 N o o b~ w N Pk

N N N N N N NN P P PR R R R R R
N~ o 0N N P O ©W 0O N O oM W N Rk O

26(b)(5)(B). This provision is not intended modify whatever procedure may
established in an e-discoyeorder that provides for prodtion without prior privilege
review. Pursuant to Eeral Rule of Evidence 502(d) af®), insofar as the parties rea
an agreement on the effect of disclosur@ @ommunication or information covered
the attorney-client privilege avork product protection, thearties may incorporate the
agreement in the stipulated proteetorder submitted to the court.
13. MISCELLANEQOUS

13.1. Right to Further Relief. Nothing ithis Order abridgeshe right of any
person to seek itmodification by the ourt in the future.

13.2. Right to Assert Other Qdxctions. By stipulatingto the entry of this

Protective Order no Party was any right it otherwisevould have to object t«

disclosing or produag any information or item on wrground not adéssed in this

Stipulated Protective Order.r&ilarly, no Party waives any right to object on any gro
to use in evidence ainy of the material coveddy this Protective Order.

13.3. Filing Protected Material. A Party thatess to file undeseal any Protecte

Material must comply with Local Rule 79-Brotected Material magnly be filed under
seal pursuant to a court order authorizing #adiisg of the specifi€rotected Material a
issue. If a Receiving Partytequest to file Protected Mai& under seal pursuant {
Local Rule 79-5 is dead by the court, thethe Receiving Party may file the informati
in the public record Uass otherwise instrusd by the court.

14. FINAL DISPOSITION.

Within 60 days after the final disposition this action, as defined in paragraph

each Receiving Party mustturn all Protectetaterial to the Produng Party or destroy

such material. As used this subdivsion, “all Proteted Material” includes all copies

abstracts, compilations, summaries, and ahgrdbrmat reproducingr capturing any of
the Protected Material. Whethéhe Protected Matrl is returned or destroyed, tk

Receiving Party must submit aitten certification to the Proding Party (and, if not th

-13-
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same person or entity, to tbesignating Party) by the 60 day deadline that (1) idenﬂifies
(by category, where appropriatd) the Protected Material thatas returned or destroyed
and (2) affirms that the Receiving Parbhas not retained any copies, abstracts,

compilations, summaries any other format reproducingr capturing any of the

v

Protected Material. Notwithstding this provision Counsel shall nobe obligated to
destroy copies of Protectddaterial stored orbackup media pussnt to automatic
archiving or backup procedes, including onlineloud-based backupand which cannot
reasonably be deleted. Notiastanding this provisiorCounsel are entitled to retain an
archival copy of all @adings, motion papersial, deposition, and hearing transcripts,
legal memoranda, correspondendeposition and trial exhibitexpert reports, attorney
work product, and consultaand expert work product, evehsuch materials contain
Protected Material. Any such archival copasd backup media cas that contain or
constitute Protected Material remain subjextthis Protective Order as set forth |in
Section 4 (DURATION).

IT IS SO STIPULATED AND AGREED.

Dated: January 17, 2016 HBDES OF GRAY LAW GROUP, P.C.
NAOMI JANE GRAY

LOMBARD & GELIEBTER LLP
DARREN M. GELIEBTER

G. MATHEW LOMBARD

ERIC J. HUANG

By {;:7) /g///“

Eric J. Huang

Attorneys for Plaintiff
Galderma SA.
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OSTERGAR LAW GROUP PC
ALLEN C. OSTERGAR IlI

By /s]
Allen C. Ostergar I

Attorney for Defendants
Joseph A. Peri and Sinn Cosmetics, LLC

IT 1S SO ORDERED.

Dated: Februarg, 2017 %;Qm Emmﬂ \

ohn E. McDermott
United States Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND
l, [print type full name], of

[print or type full address], decla

under penalty of perjury that | have readtsentirety and understand the Stipulated
Protective Order that was issued by the Whi¢ates District Court for the Central
District of California on [date] in the case GBlderma SA. v.
Joseph A. Peri and Skinn Cosmetics, LLC, Case No. 2:16-C\N02366-BRO-JEM. |

agree to comply with and tee bound by all the terms of this Stipulated Protective

Order and | understand and ackiedge that failure to scomply could expose me to
sanctions and punishment in the natureasitempt. | solemnly promise that | will no
disclose in any manner anyfenmation or item that is subject to this Stipulated
Protective Order to any person or entity exaeestrict compliance with the provision
of this Order.

| further agree to submit to the jurisdiction of the United States District Cou
the Central District of California for the purpose of enforcing the terms of this
Stipulated Protective Order, even if such enforcement proceedings occur after
termination of this action.

| hereby appoint [print or type full

name] of

S

rt for

[print or type full address and telephone nurhlbs my California agent for service o
process in connection with this action or gmgceedings related to enforcement of t
Stipulated Protective Order.

Date:

City and State where sworn asidned:

Printed name:

Signature:
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CERTIFICATE OF SERVICE

| hereby certify that on this 7th day February 2017, | caused a copy of
STIPULATED PROTECTIVE ORDER to be fitkelectronically with the Clerk of the
Court using the CM/ECF system. Notice asthling will be sentto all counsel of

record by operation of the Court’s electronic filing system.

Dated: February 17, 2017 OSTERGARLAW GROUPPC

NETNG e

Allen C. OstergafTi|

Attorneys for Defendants
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