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1. A.  PURPOSEAND LIMITATIONS

Discovery in this action is likely to involve production of confidential, proprietary

or private information for which speciptotection from public disclosure and fro

use for any purpose other than prosecuting this litigation may be warrantec
Accordingly, the parties hereby stipidato and petition the Court to enter the
following Stipulated Protective Order. &lparties acknowledgeahthis Order doe
not confer blanket protectiorm all disclosures or resp@ssto discovery and that
the protection it affords from public disslore and use extends only to the limited
information or items that are entitled tonfidential treatment under the applicable

legal principles.

B. GOODCAUSESTATEMENT

This action is likely to involve trade sets, customer and iping lists and othe

valuable research, development, commeréiladncial, technical and/or proprietary
information for which special protectidnom public disclosure and from use fpr
any purpose other than prosecution of thasion is warrantedSuch confidential
and proprietary materials and infaatron consist of, among other things,
confidential business or financial infortran, information regarding confidential
business practices, or other confidential research, development, or commerci
information (including information impdating privacy rights of third parties
information otherwise genaly unavailable to the public, or which may be
privileged or otherwise protected fromsdiosure under state or federal statutes,
court rules, case decisions, or common lAeacordingly, to expedite the flow of
information, to facilitate the prompt rdaton of disputes over confidentiality of
discovery materials, to adquately protect information the parties are entitled to
keep confidential, to ensure that the parties are permitted reasonable necessary

of such material in preparation for amnd the conduct of trial, to address their
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handling at the end of the litigation, and serve the ends ofgustiprotective orde
for such information is justified in this matter. It is the intent of the parties
information will not be designated as cuoleintial for tactical reasons and th
nothing be so designated withaugood faith belief that has been maintained in
confidential, non-public manner, and thas good cause why it should not be p

of the public record of this case.

C. ACKNOWLEDGEMENT OF PROCEDURE FOR FILING UNDER
SEAL

The parties further acknowledge, as sethfan Section 12.3, below, that th

Stipulated Protective Order does not entitiem to file confidential informatior
under seal; Local Civil Rule 79-5 sets fothe procedures that must be follow
and the standards that will be appliedewta party seeks permission from the cc
to file material under seal.

There is a strong presumption that the public has a right of access to |\
proceedings and records in civil casescdmnection with non-dispositive motion
good cause must be shownstapport a filing under sedbee Kamakana v. City ar
County of Honolulu447 F.3d 1172, 11769 Cir. 2006),Phillips v. Gen. Motors
Corp, 307 F.3d 1206, 1210-11 (9th Cir. 200R)akar-Welbon v. Sony Electric
Inc., 187 F.R.D. 576, 577 (E.D. Wis. 1999)véa stipulated protective orde
require good cause showing), and a spedafiowing of good cause or compelli
reasons with proper evidentiary support #&whl justification,must be made with
respect to Protected Material that a pagks to file under seal. The parties’ m
designation of Disclosurer Discovery Material as CONFIDENTIAL or HIGHLY
CONFIDENTIAL does not—without the submission of competent evidencs
declaration, establishing that thsaterial sought to baléd under seal qualifies a

confidential, privileged, ootherwise protectable—constitute good cause.
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Further, if a party requests sealing tethto a dispositive motion or trial,

then compelling reasons, not only good cause, for the sealing must be shoy
the relief sought shall be mawly tailored to serve the specific interest to
protected. See Pintos v. Pacific Creditors Ass'605 F.3d 665, 677-79 (9th Ci

2010). For each item or type of informati@mcument, or thing sought to be file

or introduced under seal in connection watldispositive motion or trial, the par
seeking protection must articulate coitlipg reasons, supported by specific fas
and legal justification, for the requestsealing order. Again, competent evider
supporting the application to file docemts under seal must be provided
declaration.

Any document that is not confidentialjyleged, or otherwise protectable
its entirety will not be filed under sealtlie confidential portions can be redacts
If documents can be redacted, then acsed version for public viewing, omittin
only the confidential, privileged, or otherwise protectable portions of the docu
shall be filed. Any application that seeko file documents under seal in th

entirety should include an explanatiohwhy redaction is not feasible.

2. DEFINITIONS

2.1 Action: this pending fkeral lawsuit, captionedapbran Holdings,

LLC and NutriBullet, LLC vFiremall LLC and Mitchel BerkowitZCase No. 2:16+

cv-02980-DSF(AFMXx), proceeding beforeetilonorable U.S. Digtt Judge Dale
S. Fischer, in the United States Dist@murt for the Central District of California.
2.2 Challenging Party: a Party ddon-Party that challenges th

designation of information or items under this Order.

2.3 “CONFIDENTIAL” Information orltems: information (regardless ¢

how it is generated, stored or maintdh or tangible things that qualify fq

protection under Federal Rule of Civil lBemlure 26(c), and as specified above i
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the Good Cause Statement.
2.4 “HIGHLY CONFIDENTIAL” Information or Items: information

(regardless of how it igenerated, stored or maintained) or tangible things

qualify for protection under Fedsd Rule of Civil Procedw 26(c), and as specifie
above in the Good Cause Statement, andlitbdosure of which to a Party, eve
subject to the terms governing Confidentigiormation under this Order, is likel
to cause competitive business injury.

2.5 Counsel: Outside Counsel ofdeed and House Counsel (as well
their support staff).

2.6 Designating Party: a Party or Nordlgdhat designates information (

items that it produces in disclosures or in responses to discovel
“CONFIDENTIAL.”

2.7 Disclosure or Discovery Matekiall items or infemation, regardles:

of the medium or manner in which it is geaied, stored, or maintained (includin
among other things, testimony, transcri@sd tangible things), that are produc
or generated in disclosures or responses to discovery in this matter.

2.8 Expert: a person with specializiowledge or experience in a mati
pertinent to the litigation who has been ret¢giioy a Party or its counsel to serve
an expert witness or aansultant in this Action.

2.9 House Counsel: attorneys who arelayees of a party to this Actior

House Counsel does not include OutsidriSel of Record or any other outsi
counsel.

2.10 Non-Party: any natdrperson, partnership, qooration, association g
other legal entity not named a$arty to this action.

2.11 Outside Counsel of Recordtaaneys who are not employees of

party to this Action but are retained to repent or advise a party to this Action g

have appeared in this Action on behalf ddttparty or are affiliated with a law firn
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that has appeared on behalf of thatty, and includes support staff.
2.12 Party: any party to this Actiomcluding all of its officers, directors
employees, consultants, retained experts, and Outside Counsel of Record (a
support staffs).
2.13 Producing Party: ®arty or Non-Party thaproduces Disclosure @

Discovery Material in this Action.

2.14 Professional Vendsir persons or entities that provide litigati

support services (e.g., photocopying, videatgptranslating, preparing exhibits
demonstrations, and organizing, storingretrieving data in any form or mediun
and their employees and subcontractors.

2.15 Protected Material: any Disclosuor Discovery Material that i
designated as “CONFIDENTIALSr “HIGHLY CONFIDENTIAL.”

2.16 Receiving Party: a Party that receives Disclosure or Discc

Material from a Producing Party.

3. SCOPE

The protections conferred by this Stipulation andl€drcover not only

Protected Material (as datd above), but also (1)nw information copied ol
extracted from Protected Material; (Il copies, excerpts, summaries,
compilations of Protected Materialné (3) any testimony, conversations,

presentations by Parties or their Courtat might reveal Protected Material.

nd tt

Very

or

or

Any use of Protected Material at tristhall be governed by the orders of the

trial judge. This Order does not govern tise of Protected Material at trial.

4. DURATION
Once a case proceeds to trialformation that was designated
CONFIDENTIAL, HIGHLY CONFIDENTIAL or maintaired pursuant to this
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protective order used or ioluced as an exhibit atal becomes public and will b
presumptively available to all members of the public, including the press, U
compelling reasons supported by specifictfial findings to proceed otherwise &
made to the trial judge in advance of the tr&de Kamakanal47 F.3d at 1180-8
(distinguishing “good cause” showing farading documents produced in discovg
from “compelling reasons” standard whemerits-related documents are part
court record). Accordingly, the terms thiis protective order do not extend beyo

the commencement of the trial.

5. DESIGNATINGPROTECTED MATERIAL

5.1 Exercise of Restraint and CaréDesignating Material for Protection.

Each Party or Non-Party that designatdsrmation or items for protection undjs
this Order must take cate limit any such designatioto specific material tha
gualifies under the appropriate standafdse Designating Party must designate
protection only those parts of materi@lpcuments, items or oral or writtg
communications that qualify so that othgortions of the material, document
items or communications for which peation is not warranted are not swe
unjustifiably within the ambit of this Order.

Mass, indiscriminate or routinized designations are prohibited. Designa
that are shown to be clearly unjustified tbat have been made for an improy
purpose (e.g., to unnecessarily encumbier case development process or
Impose unnecessary expenses and Imsrden other partg may expose th
Designating Party to sanctions.

If it comes to a Designating Party’s attention that information or items tf

designated for protection do not qualify fmotection, that Designating Party mu

promptly notify all other Parties that itwathdrawing the inapplicable designation.

5.2 Manner and Timing of Designation&xcept as otherwise provided
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this Order (see, e.g., second paragraph of section 5.2(a) below), or as otf

stipulated or ordered, Disclosure or [igery Material that qualifies for protectio

under this Order must be ctBaso designated before timeaterial is disclosed or

produced.

Designation in conformity with this Order requires:

(@) for information in documentar form (e.g., paper or electron
documents, but excluding transcripts dépositions or other pretrial or tri:
proceedings), that the Producing Karaffix at a minimum, the legen
“CONFIDENTIAL” (hereinafter “CONFIDENTIAL legend”) or “HIGHLY
CONFIDENTIAL” (hereinafter “HIGHLY CONFIDENTIAL legend), to each pag
that contains protected material. If onlpartion of the material on a page qualifi
for protection, the Producing Party alsoust clearly identify the protecte
portion(s) (e.g., by making appropgeamarkings in the margins).

A Party or Non-Party that makes origlrdocuments available for inspectig
need not designate them for protection until after the inspecting Party has ing
which documents it would like copiedhé@ produced. During the inspection a
before the designation, all dfe material made avalke for inspection shall by
deemed “HIGHLY CONFIDENTAL.” After the inspectingParty has identified thg
documents it wants copied and produc#dte Producing Party must determi
which documents, or portions thereof, quafir protection undethis Order. Then
before producing the specified documentse Producing Party must affix th
“CONFIDENTIAL legend” or “HIGHLY CONFIDENTIAL legend” to each pagq
that contains Protected Material. If onlpartion of the materiabn a page qualifie:
for protection, the Producing Party alsoust clearly identify the protecte

portion(s) (e.g., by making appropgeanarkings in the margins).

(b) for testimony given irdepositions that the Degiating Party identifies

the Disclosure or Discovery Materian the record, before the close of t
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deposition all protected testimony.

(c) for information produced in sonierm other than documentary and for

any other tangible items, that the Prodgciarty affix in a prominent place on tt
exterior of the container or containerswhich the information is stored the lege
“CONFIDENTIAL” or “HIGHL Y CONFIDENTIAL.” If only a portion or portions
of the information warrants protectiorthe Producing Party, to the exte
practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures tDesignate. If timely corrected, an inadverty

failure to designate qualifteinformation or items does not, standing alone, wza

the Designating Party’s right to secupeotection under this Order for su¢

material. Upon timely correction of asignation, the Receiving Party must m3g
reasonable efforts to assure that the meltés treated inaccordance with thg

provisions of this Order.

6. CHALLENGING CONFICENTIALITY DESIGNATIONS
6.1 Timing of Challenge Any Party or No#Party may challenge

designation of confiddrality at any time that isconsistent with the Court’
Scheduling Order.

6.2 Meet and Confer. The Challengi Party shall initiate the disput

resolution process under tal Rule 37-1 et seq.

6.3 Joint Stipulation. Any challenge submitted to the Court shall be

joint stipulation pursuant to Local Rule 37-2.
6.4 The burden of persuasion in anglsghallenge praeding shall be of
the Designating Party. Frivolous challesgeand those made for an improg
purpose (e.g., to harass or impose unnecessary expenses and burdens
parties) may expose the @llenging Party to sancins. Unless the Designatir

Party has waived or withdrawn the comdidiality designationall parties shall
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continue to afford the material in quiest the level of protection to which it i

entitted under the Producing Party'ssagation until the Court rules on the

challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL
7.1 Basic Principles. A Receiving Parhay use Protected Material that

disclosed or produced by another Partyogra Non-Party in connection with th
Action only for prosecutinggdefending or attempting teettle this Action. Such
Protected Material may be disclosed otdythe categories of persons and under
conditions described in ih Order. When the Action has been terminatec
Receiving Party must comply with th@ovisions of section 13 below (FINA
DISPOSITION).

Protected Material must be storeadamaintained by a Receiving Party a
location and in a secure manner that eesuhat access is limited to the pers(
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unless
otherwise ordered by thewart or permitted in writing byhe Designating Party,
Receiving Party may disclose anynformation or item designate
“CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside Counsel of Record in this Actior

well as employees of said Outside CounseRecord to whom it is reasonably

necessary to disclose the information for this Action;

(b) the officers, directors, and employees of the Receiving Party to v
disclosure is reasonably necessary for this Action;

(c) House Counsel of the Receiving Party;

(d) Experts (as defined in this Orjleof the Receiving Party to whor

disclosure is reasonably necessary this Action and Wwo have signed th
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“Acknowledgment and Agreemettd Be Bound” (Exhibit A);

(e) the court and its personnel;

() court reporters and their staff;

(g) professional jury or trial cookants, mock jurors, and Professior
Vendors to whom disclosure is reasonatdgessary for thidction and who have
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

(h)  the author or recipient of a denant containing the information or
custodian or other person who otheevmssessed or knew the information;

(i)  during their depositions, withesses)d attorneys for witnesses, in t
Action to whom disclosure iseasonably necessary prowidé¢l) the deposing part
requests that the witness sign the fornacted as Exhibit 1 hereto; and (2) th
will not be permitted to keep any cordgiatial information unless they sign t

“Acknowledgment and Agreement to BRound” (Exhibit A), unless otherwis

nal

a

agreed by the Designating Party or ordet®y the court. Pages of transcribed

deposition testimony or exhilito depositions that real Protected Material ma

be separately bound by tlw®urt reporter and may ndte disclosed to anyone

except as permitted under thisgbiiated Protective Order; and

() any mediator or settlement af@r, and their sygorting personnel
mutually agreed upon by any of the jies engaged in settleent discussions.

7.3 Disclosure of “HIGHLY CONFIENTIAL” Information or Items.

Unless otherwise ordered by the courtpermitted in writing by the Designating

Party, a Receiving Party may disclosmy information or item designatg
“HIGHLY CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Record in this Actior

well as employees of said Outside CounseRecord to whom it is reasonably

necessary to disclose the information for this Action;

(b) House Counsel of the Receiving Party;
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(c) Experts (as defined in this Order) of the Receiving Party, who is not ar

employee of a Party, to whom disclosusereasonably necessary for this Acti
and who have signed the cAnowledgment and Agreemteto Be Bound” (Exhibit
A);

(d) the court and its personnel;

(e) court reporters and their staff;

()  professional jury ortrial consultants, mockurors, and Professiona

Vendors to whom disclosure is reasonatdgessary for thidction and who have

signed the “Acknowledgment and Agreemt to Be Bound” (Exhibit A); and
(g) the author or recipient of a denant containing the information or

custodian or other person who othemsvmssessed or knew the information.

8. PROTECTED MATERIAL SUBPENAED OR ORDERED PRODUCED
IN OTHER LITIGATION

If a Party is served with a subpoena arcairt order issued in other litigation th

compels disclosure of any information @ems designated in this Action as

“CONFIDENTIAL” or “HIGHLY CONFID ENTIAL,” that Party must:

(a) promptly notify in writing the Deghating Party. Such notification sha

include a copy of the subpna or court order;

(b) promptly notify in writing the partywho caused the subpoena or order

on

a

at

to

issue in the other litigation that someadirof the material covered by the subpoena

or order is subject to this Protective Qrdguch notification shall include a copy
this Stipulated Protective Order; and
(c) cooperate with respect to all readaegorocedures sought to be pursd

by the Designating Party whose ProgecMaterial may be affected.

If the Designating Party timely seeks a puiive order, the Party served with

the subpoena or court order shall not paedany information designated in th
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action as “CONFIDENTIAL” or “HGHLY CONFIDENTIAL” before a
determination by the court from whichettsubpoena or order issued, unless
Party has obtained the Designating Pampgsmission. The Designating Party sh
bear the burden and expenseseeking protection in that court of its confident
material and nothing in these provisiosisould be construed as authorizing
encouraging a Receiving Party in thistida to disobey a lawful directive fron

another court.

9. A NON-PARTY'S PROTECTE MATERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION
(@) The terms of this Order are dipable to information produced by
Non-Party in this Action and desigted as “CONFIDENTIAL” or “HIGHLY

CONFIDENTIAL.” Such information producedy Non-Parties in connection with

this litigation is protected by the remedi and relief provided by this Orde
Nothing in these provisions should benstrued as prohibiting a Non-Party frg
seeking additional protections.

(b) In the event that a Party is required, by a valid discovery reque
produce a Non-Party’s confidential infortiwan in its possession, and the Party
subject to an agreement with the N@arty not to produce the Non-Party
confidential information, then the Party shall:

(1) promptly notify in writing tle Requesting Party and the N
Party that some or all of the informatioequested is subject to a confidential
agreement with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipulg
Protective Order in this Action, the reletaliscovery request(s), and a reasong

specific description of the information requested; and

(3) make the information requestadailable for inspection by the
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Non-Party, if requested.
(c) If the Non-Party fails to seek agbective order from this court withi
14 days of receiving the notice and acconywag information, the Receiving Pari

may produce the Non-Party’s confidentialomnmation responsive to the discove

Yy
ry

request. If the Non-Party timely seeks atpctive order, the Receiving Party shall

not produce any information ifns possession or control that is subject to
confidentiality agreement with the Non+Babefore a determation by the court
Absent a court order to the contratihe Non-Party shall bear the burden g

expense of seeking protection in th@urt of its Protected Material.

10. UNAUTHORIZEDDISCLOSURE OF PRTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwiset has discloseq

the

\nd

Protected Material to any person orany circumstance not authorized under this

Stipulated Protective Order, the RecegiParty must immediately (a) notify

writing the Designating Party of the unhatized disclosures, (b) use its bq
efforts to retrieve all unauthorized copiafsthe Protected Material, (c) inform th
person or persons to whom unauthorizedldgaes were made of all the terms
this Order, and (d) requesitich person or personsdrecute the “Acknowledgmer

and Agreement to Be Bound” thatatached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OFPRIVILEGED OR OTHERWISHE
PROTECTED MATERIAL

When a Producing Party gives ro&ti to Receiving Parties that certs

inadvertently produced matal is subject to a claim of privilege or oth
protection, the obligations of the ReceiyiParties are those set forth in Fedsg
Rule of Civil Procedure 26(b)(5)(B). Thigrovision is not intended to modif

whatever procedure may be establishednne-discovery order that provides f
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production without prior privilege reviewRursuant to Federal Rule of Eviden
502(d) and (e), insofar asetlparties reach an agreementthe effect of disclosur
of a communication or information coverby the attorney-client privilege or wor
product protection, the parties may inoorate their agreement in the stipulat

protective order submitted to the court.

12. MISCELLANEQOUS
12.1 Right to Further Relief. Nothing in this Order abridges the right of

person to seek its modification by the Court in the future.
12.2 Right to Assert Other ObjectiorBy stipulating to the entry of thi

Protective Order, no Party waives any righotherwise would have to object {

disclosing or producing any informati or item on any groundot addressed it
this Stipulated Protective Order. Similgrho Party waives any right to object ¢
any ground to use in evidence of any of the material covered by this Prot
Order.

12.3 Filing Protected Material. A Parthat seeks to file under seal a
Protected Material must omply with Local Civil Rule 79-5. Protected Materi
may only be filed under seal pursuant tooart order authorizing the sealing of t
specific Protected Material at issue. If ati?a request to file Protected Materi
under seal is denied by the court, them Receiving Party may file the informatig

in the public record unless otherwise instructed by the court.

13. FINAL DISPOSITION
After the final disposition othis Action, as defineth paragraph 4, within 6(

days of a written request by the Desigmg Party, each Receiving Party mu
return all Protected Material to the Huxing Party or destroy such material.

used in this subdivision, “all Protectédaterial” includes all copies, abstract
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compilations, summaries, and any other farmeproducing or capturing any of the

Protected Material. WhetherdhProtected Material is returned or destroyed,
Receiving Party must submit a written cectiion to the Produg Party (and, if
not the same person or entity, to the Deating Party) by the 60 day deadline ti
(1) identifies (by category, where appropeiaall the Protected Material that w
returned or destroyed and (2) affirms thia Receiving Party has not retained 4§
copies, abstracts, comgilans, summaries or any other format reproducing
capturing any of the Protected Materibllotwithstanding this provision, Couns
are entitled to retain an archival copy all pleadings, motion papers, tric
deposition, and hearing transcripts, legal memoranda, correspondence, dej
and trial exhibits, expert reports, attornggrk product, and ansultant and expet
work product, even if such materials contain Protected Material. Any such ar
copies that contain or constitute ProtedWaterial remain subject to this Protecti
Order as set forth in Section 4 (DURATION).

14. VIOLATION

Any violation of this Order may b@unished by appropriate measug

including, without limitation, contempt proceedings and/or monetary sanctions.

IT IS SO STIPULATED, THR@GH COUNSEL OF RECORD
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TROJAN LAW OFFICES

DATED: October 13, 2016 By: /s/ R. Joseph Trojan

R. Joseph Trojan
Attorneys for Plaintiffs
CAPBRAN HOLDINGS, LLC, and
NUTRIBULLET, LLC

COHEN IP LAW GROUP

DATED: October 13, 2016 By: /s/ Michael N. Cohen

Michael N. Cohen
Attorneys for Defendant,
FIREMALL, LLC

FOR GOOD CAUSE SHOWNT IS SO ORDERED.

iy Moef—

DATED: 10/18/2016

ALEXANDER F. MacKINNON
United States Magistrate Judge
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EXHIBIT A
ACKNOWLEDGEMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declare werdpenalty of perjwy that | have reag

in its entirety and understand the Stipula®dtective Order that was issued by {
United States District Court for the Centiistrict of California on [date] in the

case ofCapbran Holdings, LLC v. Firemall, LLCCase No. 2:16-cv-0298(

DSF(AFMx). | agree to comply wittand to be bound by all terms of thi

Stipulated Protective Order and | undemnstaand acknowledge that failure to

comply could expose me torgdions and punishment in the nature of contempt.

solemnly promise that | will not disclose any manner any information or ite
that is subject to this Stipulated Protective Order to any person or entity exq
strict compliance with the prasions of this Order. | further agree to submit to
jurisdiction of the United States DistricoGrt for the Central District of Californii
for enforcing the terms of this Stiated Protective Ordge even if such
enforcement proceedings occur after terrinamaof this action. | hereby appoint

[print or type full name] of

[print or type full address and tplgone number] as my California agent 1
service of process in connection withstlaction or any proceedings related

enforcement of this Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printedname:

Signature:

17

|
he

%4

)-

50

—

m
ept |
the

2

or

to




