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United States District Court
Central DBistrict of California

SHANA BERG, et al.,
Plaintiffs,
V.
FERRING PHARM., INC., FERRING
RESEARCH INST., INC., FERRING
INT'L PHARMASCIENCE CTR. U.S,,
INC., FERRING PROD., INC., and DOE
1-500, Inclusive,
Defendants.
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= REMAND [23, 23]
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. INTRODUCTION

On August 15, 2016, Plaintiffs in theeswo separate, but largely identica

actions moved to remand the eado the Los Angeles Superior Court, arguing that

this Court lacks jurisdiction over the non-diverse action&:16-cv-03658-ODW-
PJW (“Azinian Action”), ECF No. 23; 2:16-cv-03656-ODW-PJW (“Berg Action
ECF No. 23.) After reviewing Plaintiffs’ Mains to Remand, it is clear that, in ed
action, one of the defendants is not dieeflom several Plairffs. Consequently
these actions aREMANDED to state court.

. FACTUAL BACKGROUND
On April 26, 2016, Plaintiffs filed tweeparate personal injury claims in L¢
Angeles County Superior Court against thenafacturers and distrutors of Bravelle,
a follicle stimulating hormone (FSH). (Aran Compl. {1 16-39, ECF No. 1-2; Be
Compl. 1 16-39, ECF No. 1-2.) Bravelleasrand of urinary FSH prescribed
stimulate development of follicles andogrth of eggs in women for in-vitr
fertilization (IVF) and altern#@ve reproductive therapy (ART (Azinian Compl. 9 3
9, 41; Berg Compl. 11 3-9, 41.) Defendamharketed Bravelleas an effective
treatment for infertility from 2002 to 2015. (Azinian Compl. 11 59-63; Berg Co
19 59-63.) However, after reports oketdrug’s sub-potency, the Food and Dr
Administration (“FDA”) recalled Bravelle i®eptember 2015. (Azinian Compl. { 1
Berg Compl. 1 17.)
Plaintiffs in both actions purchasedaBelle between 2014d 2015. (Azinian

Compl. 11 16-39; Berg Compl. 11 16-39.) alege that Defendds were negligent

in their design and promotiaf the drug and breached enplied warranty. (Azinian

! After carefully considering Plaintiffs’ Motionand the documents filed in support and opposit
thereof, and in the interest of judicial efficegn the Court will assess the arguments made in th
identical actions together. Hereinafter, the Caull refer to the “Berg” and “Azinian” Actions.

2 After carefully considéng the papers filed in support thfe Motion, the Court deems the matter
appropriate for decisionittout oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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Compl. 11 67-96, 103-19; Berg Compl. 11 67198-19.) Plaintiffs claim that, by
for Bravelle’s sub-potency and stabilityhich reduced the efficacy of their 1V
procedures, and Defendants’ assurancahefdrug’s efficacy, they would not hay
purchased Bravelle. (Azian Compl. 1Y 16-39; Berg Comfif 16-39.) Plaintiffs
also allege that they suffered from cysitsl ather physical injuries associated w
Bravelle. (d.) Accordingly, all seek economidamages, including the cost
Bravelle treatment, IVF treatment, and atlests associated with hormones for |\
treatment. 1¢.)

On May 25, 2016, Defendants FerrilRparmaceuticals, Inc. (FPI), Ferrin
Research Institute, Inc. (FRI), Ferring Intafional Pharmascience Center U.S., |
(FIP), Ferring Production, Inc(FPRI) (collectively, “Cefendants”) removed th
actions to federal court bak®n diversity jurisdiction. (Azinian Not. of Remove
ECF No. 1; Berg Not. of Removal, EQNo. 1 (“Removal Notices”).)

Seven of the plaintiffs—Shana Berdessica Arabshahi, Amy Kane, a
Jennifer Sundt-Rodrigues in the Berg Acti and Christina Amian-Yazeji, Amy

Chammas, and Romy Ostrovitz in the Aam Action—are citizens of Californiq.

(Azinian Compl. 11 16, 227; Berg Compl. 1Y 16-17, 239.) Defendants FPI, FIF
and FPRI are incorporated Delaware with their princigalaces of business in Ne
Jersey, thus making them citizens ofld¥eare and New Jezyg for purposes of
diversity jurisdiction. (Removal Notice$] 16-17.) Defendant FRI, however,
incorporated with its principal place diusiness in California, thus making FRI
citizen of California for purposesf diversity jurisdiction. Id. § 18.) While both
parties agree that this Court would hapgisdiction if FRI were not a party
Defendants claim that Plaintiffs fraudulenjbined FRI in order to destroy diversit

and keep this matter in state courtd.;(Azinian Mot. to Rerand { 13, ECF No. 23,

Berg Mot. to Remand { 13, ECF No. 23 (“Mots.”).) Plaintiffs argue that FRI
properly joined, as (1) FRI was named ir thriginal Complaints and(2) Plaintiff
have properly alleged, at mmum, the possibility of aactionable theory of liability,
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for negligence and breach iofiplied warranty against FRIdespite Defendants’ self
serving Declaration to the contrary. (Mof] 7; Azinian Compl. 11 69, 109-14; Be
Compl. 11 69, 109-14.)

Since Defendants now challenge Plaintifiender of FRI, the Court will focug
on its relationship to Plaintiffs’ claims. Paiffs allege that FRI negligently failed t
perform the appropriate testing of Brdge-including potency, stability, and efficag
testing—and that FRI's negligent design and failure to monitor the drug for stg
and purity led to Plaintiffs’ injuries. (Azinian Compl. { 74; Berg Compl. §
Plaintiffs further allege that FRI knew &h Bravelle was sub-potent, and that {
reduced efficacy of the drug led to unjtiably dangerous side effects—but FR
along with Defendants, continued to advertise and sell Bravelle as an effectivg
nonetheless. (Azinian Compl. 1 42,53, 113-19; Berg Qapl. 1 42, 52-53, 113;
19.) They allege that they prased Bravelle because@&fendants’ claims about it
potency and efficacy, which were basedF#RI’s research. (Azinian Compl. {9 4
52-53; Berg Compl. 1Y 42, 52-53.)

Plaintiffs claim that FRI wa either directly involvedh developing Bravelle of
indirectly involved in “preclinical, early cgxploratory testing or research of Bravel
even if the actual work was done by an outside group,” such as the “Bravell
study group.” (Mots. § 27.) They also note that FRI is listed on FPI's website i
“flagship research center for Ferring” thapecializes, in part, in “reproductiv
health.” (d., Exs. 2-3.) FRI also funds “expédory, discovery and preclinica
research into novel drug targetsld.( Ex. 3.)

Defendants argue otherwis Claudio Schteingart-RI's Vice President of
Science and Technology Reseaménerally denies that FRI was involved in the ez
research of Bravelle or had any role ‘performing, overseeingyr directing any

activity with respect to the potency, stab, purity, efficacy, oxidation, chemical

structure, or biological properties, incladi design or monitoring testing protoco
required for Bravelle.” (Supplemental Schigart (“Supp. Schteingart”) Decl. 11 1
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[Berg/Azinian Actions] ECF No. 25-1.) Based on Schteingart’'s Declaration,

Defendants argue that Plaintiffs cannot recover from FRI undethanyy of liability,
and thus FRI was fraudulently joined ane fhresent action shoutdmain in federal
court. (Mots. 1 6.)

On June 28, 2016, Plaintiffs filed the instant Motions to Remj
(Azinian/Berg Actions, ECF No. 23.) Theykathat the Court return these matters
the Los Angeles Superior Court, where twther actions againgiefendants related tg
Bravelle are pending. (Mots. J&elLandesman v. Ferring Pharm., IN3C608563,
filed Jan. 27, 2016Nerbeck v. Ferring Pharm., In(BC612497, filed Ma 3, 2016).)
On July 25, 2016, Defendanfiled their Oppositions td&Remand, which include

Schteingart’'s Supplemental Declaration.ziffan/Berg Actions, ECF Nos. 25, 25-1.

Plaintiffs tendered their timely Replies.(Azinian/Berg Actions, ECF No. 26.
Plaintiffs’ Motions to Remand now stand for decision.

lll.  LEGAL STANDARD
Federal courts have subject matterigdiction only as authorized by th
Constitution and Congress. U.Sor@t. art. 1ll, 8 2, cl. 1see also Kokkonen \
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994). Federaurts have origina
jurisdiction where an actiomarises under federal lawg. 8 1331, or where eac
plaintiff's citizenship is diverse from eadaefendant’s citizengh and the amount ir
controversy exceeds $75,000, 8 1332(a). Corporations are deemed citizens
“every State and foreign state by which isHzeen incorporated and of the State
foreign state where it has its principaapé of business.” 28.S.C.A. § 1332(c)(1).
A suit filed in state court may be remalv&o federal court dw if the federal
court would have had original jurisdicticover the suit. 28 U.S.C. § 1441(a). T
removal statute is strictly construed agairesnoval, and “[flederal jurisdiction musg
be rejected if there is any doubt as te tlght of removal in the first instanceGaus
v. Miles, Inc, 980 F.2d 564, 566 (9th ICiLl992). The party seeking removal bears
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burden of establishintederal jurisdiction. Durham v. Lockheed Martin Corp445
F.3d 1247, 1252 (9th Cir. 2006). Removal lobse a court’s diversity jurisdiction i
proper despite the presence of a non-devadefendant where that defendant is
fraudulently joined or a sham defenda@ee Caterpillar, Inc. v. Lewi$19 U.S. 61,
68 (1996).

Defendants alleging fraudulepginder must “prove that individuals joined i
the action cannot be bé& on any theory.”Ritchey v. Upjohn Drug Cp139 F.3d
1313, 1318 (9th Cir. 1998%ee also Kruso v. Int'l Tel. & Tel. CoyB72 F.2d 1416
1426 (9th Cir. 1989) (finding fraudulent joinderaifter all disputed questions of fa
and all ambiguities are resolved in the piidiiis favor, the plaintiff could not possibly
recoveragainst the party whose joinder isegtioned). Furthermore, “fraudule
joinder claims may be resolved by ‘pigrg the pleadings’ and considering summa
judgment-type evidence such as aditits and deposition testimony.’™orris V.
Princess Cruises, Inc236 F.3d 1061, 1068 (9th Ci2001) (quoting favorably thé
Fifth Circuit’s decision inrCavallini v. State Farm Mutual Auto Ins. Cd4 F.3d 256,
263 (5th Cir. 1995) (citeons omitted)). The analysis is also similar to a motior
dismiss stander under Rule 12(l9essions v. Chrysler Corg17 F.2d 759, 761 (9tl
Cir.1975). Nevertheless, Bdants must prove fraudulent joinder by “clear &
convincing evidencé Hamilton Materials, Inc. v. Dow Chem. Ga194 F.3d 1203
1206 (9th Cir. 2007) (inteal citation omitted)Staley v. BNSF Ry. Gd\o. CV 14-
136-BLG-SPW, 2015 WL 860802, at *3 (D. Moriieb. 27, 2015)hplding, in part,
that an attached affidavit that contradictheé plaintiff's claimswere not clear ang
convincing evidence of fraudulent joinder)If the plaintiff fails to state a cause ¢
actionagainst the [non-diverse] defendant, anel fdilure is obvious according to th
settled rules of the state,” the joinder gsnsidered fraudulent, and the party
citizenship is disregarded for pawges of diversity jurisdictionHamilton Materials
494 F.3d at 1206 (quotinglcCabe v. Gen. Foods Cor@B11 F.2d 1336, 1339 (9t

Cir. 1987)). However, “[i]f tere is a non-fanciful possibility that plaintiff can staté
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claim under [state] law against the non-dieedefendant[,] the court must remanc
Hamilton Materials 494 F.3d at 120Gee alsdsood v. Prudential Ins. Co. of Anh
F. Supp. 2d 804, 807 (N.D. Cal. 1998)he defendant must deanstrate that there i
no possibility that the plaintiff will be able establish a cause of action in State cq
against the alleged sham defendant.”). Gitlas standard, “[t]here is a presumpti
against finding fraudulent joinder, and feledants who assert that plaintiff h
fraudulently joined a party carrg¢ heavy burden of persuasionPlute v. Roadway
Package Sys., Incl41 F. Supp. 2d 1005, 1008 (N.D. Cal. 2001).

V. DISCUSSION

Plaintiffs move to remand these actioes state court for lack of diversity.

(Mots. § 1.) They arguedhthe removal of this acin was improper because FRI a
seven of the Plaintiffs arcitizens of California.l§.) The Supreme Court “ha[s
consistently interpreted 8 1332 as requiogplete diversity: Ira case with multiple
plaintiffs and multiple defendants, the presence in the action of a single plaintiff
the same State as a single defendant depthesglistrict court of original diversity
jurisdiction over the entire action.Exxon Mobil Corp. v. Allapattah Servs., In645
U.S. 546, 553 (2005). Here, FRI is a Califarobrporation with its principle place ¢
business in California, which both parties agdestroys diversity. (Azinian Opp’n |
ECF. No. 25; Berg Opp'n 3, ECF No. Z%pp’'ns”); Azinian Compl.  4; Berg
Compl. 1 4.) Defendants, howex, argue that Plaintiffsaudulently joined FRI, ang
therefore diversity jurisdiction remains. g@ns 1-2.) This Court does not agree.
The Court finds that Plaintiffs have fBoiently stated a plausible cause
action against the resident defendant FRzinian Compl. {f 72-76, 113-19; Be
Compl. Y 72-76, 113-19; Mots. T 1.) Thagsert two claims against FRI: (

negligence; and (2) breach of implied watya (Azinian Comp f 72-76, 113-19;

Berg Compl. 1 72-76, 113-19.) AccordingRiaintiffs, FRI breached its duty ¢
reasonable care by negligently designimgveloping, testing, and researchi
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Bravelle, and inadequately designed or itwed the necessary testing protocols
stability, efficacy, purity, and potency. (Moff] 6-8.) Plaintiffs also allege that FI
breached an implied warranty that BraveNas safe, effectiveand fit for use by
consumers for its intended use and that & wamerchantable gligy that would not
produce harmful side effectsid(§ 7.) Defendants argueaththere is no possibility
that Plaintiffs can demonstrate that IFlRas negligent or breached an impli¢
warranty. (Opp’'ns 7-11.)

Under a theory of liability for negligenc®laintiffs must demonstrate that FI
owed them a legal duty, dh FRI breached that duty, and that the breach w
proximate or legal cause of their injurieSlerrill v. Navegar, Inc. 28 P.3d 116, 123
(Cal. 2001). In order for Plaintiffs to steed on a theory of liability for breach
implied warranty, Plaintiffs must demonstahat Bravelle did not “[c]Jonform to th

promises or affirmations of fact made” BRI as to the drug’s merchantability. Cal.

Civ. 8 1791.1. However, for purposes of the fraudulent joinder analysis, Defer
must demonstrate with clear and convincinglemce that there %10 possibility” that
Plaintiffs can establish a causeadition against FRI under either theoBood 5 F.
Supp. 2d at 807. Defendants argue thanEfts claims against FRI are controverts

for

by Schteingart's Supplemental Declaratiqi®pp’ns 2—7; Supp. Schteingart Decl. 1

1-9)

Here, despite Defendants’ ability tpierce the pleadings and provic
supplemental information, there is no douhat Plaintiffs’ Complaints allege
“possibility” of recovery against FRI. (Azinian Compl. Y 72-76, 113-19; Be
Compl. 1 72-76, 113-19.3eeAlbi v. St. & Smith Publ'ns140 F.2d 310, 312 (9tl
Cir. 1944) (Holding that, even in “borderline situations, where it is doubtful whe
the complaint states a caueé action against the resident defendant, the doul

ordinarily resolved in favoof the retention of the cause the state court.”) The

Court, of course, takes inccount Schteingart’s Decédion, but also acknowledge
that: (1) FRI was an original joined partythese actions; and (2) there are two ot
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pending actions against the same Defersdaimcluding FRI—in state court under tf
same theories of liability as the present case. (Azini@ompl. § 4; Berg Compl. ¢
4; Mots. | 2;Verbeck v. Ferring Pharm., In€BC612497);Landesman v. Ferring
Pharm., Inc(BC608563).)

First, the Court holds that the Schteindaeclaration is not dispositive. In h
Supplemental Declaration, Schteingarsadiows FRI's involvemnt in the “early”
research, funding of research, or development and any other activity relat
Bravelle’s potency, stability, purity, efficacyoxidation, chemical structure, (
biological properties—including the designrmpnitoring of any of Bravelle’s testin
protocols. (Supp. Schteingart Decl. { 1-Blgwever, coupled with other indicia ¢
FRI's involvement, the Court finds this dachtion to serve as a more general de
of wrongdoing that falls short of “clear and convincing” evidence, which

insufficient to overcome the burdef showing fraudulent joinder.”"See Hampton v

Georgia-Pac. L.L.G.No. CIV.A. 11-0363-KD-N, 2011 WL 5037403, at *6 (S.D. Al
Oct. 24, 2011) (Defendants’ “denials of responsibility are not sufficient to satisf
‘clear and convincing’ standa of proof to carry defendds’ burden of showing tha
plaintiff cannot possibly establish a cause of action against the indiv
defendants”);Smith v. Smithkline Beecham Corplo. CIV. A. 10-73, 2010 WL
3432594, at *4 (E.D. Ky. Aug. 30, 2010) (“dolitary self-serving affidavit canng
eliminate the prospect of any dispute, tigafarly where the comlpint is in direct
disagreement”)Mattress Warehousing, Inc. Power Mktg. Direct, In¢.No. 08—CV-
141-LRR, 2009 WL 395162, at *6 (N.D. lowalel7, 2009) (“Weresourts to find
fraudulent joinder whenever presented with a defendant’s selfiagea¥iidavit, few
cases would ever be remanded and fdgeradiction would greatly expand.”).
Furthermore, with the Schteingart Deelaon at odds with Plaintiffs’ offerec
facts, the conflicting claimgrom an answer or supplemental affidavit should
resolved in Plaintiffs’ favor. Id. 1 18, 20, 22.)See Staley v. BNSF Ry. CNo. CV
14-136-BLG-SPW, 2015 WL 860802, at *5 (D.okt. Feb. 27, 2015)Interestingly,
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both parties rely ostaleyto support their position. (Removal Notices 18—-22; Opp

5-6.) Yet Defendants, either througimor or obfuscation, misinterpr8taleyto mean
that, once a defendant offec®ntradictory evidence, ¢hdispute demonstrates

rebuttable presumption that a plaintiff hkmsled to sufficiently state a theory of

liability for purposes of the fraudulefdinder inquiry. (Opp’ns 5 (citingStaley 2015
WL 860802, at *4-5).) The case offers no such holdird. af *5 (holding that an
affidavit presenting factual disputes n®t clear and convincing evidence that t
defendant has met its burden that thenpitiicannot possibly recover on any theo
of liability for purposes of fraudulent joinder). With n@# support for Defendantg
theory, the Court returns to the rule thatewlpresented with a factual dispute, col
should resolve fraudulent jader challenges in Plaintiffs’ favor where those fact
disputes do not disturb thossibility of recovery Krusq 872 F.2d at 14265taley
2015 WL 860802, at *5.
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Moreover, even if the Schteingarte€laration was considered clear and

convincing evidence in this context, the @eation does not refute all of Plaintiff$

claims and thus FRI remains a party. Seek v. Riddell, In¢.No. 15-02015-VAP
(SPX), 2016 WL 738419, at4—6 (C.D. Cal. Feb. 23, 2016) (finding fraudule
joinder because a plaintiff could not maint&ier claim in the face of a declaratiq
presentingundisputedclear and convincing evidence that the defendant was no Iq
in business at the time dfe plaintiff's injury); Salkin v. United Serv. Auto AssT67
F. Supp. 2d 1062, 1066—-68 (C.D. Cal. 2011) (finding fudert joinder based on tw
declarations fromwo declarantsalong withother submitted evidenibstantiating
the declarations that directly refuted alltbé plaintiff's claims). Here, along with th
allegations in their Complaints, Plaintiffeote that FRI is dplayed on FPI's websit
as the “flagship research center for Ferritigdt specializes, in part, in “reproductiy
health,” and that surely ¢hentity specializing in reprodiiee health issues woulg
havesomehand in the design and testing oé tharent company’s IVF drugsSde
Mots. § 27, Ex. 2-3.) Despite Schteingart’'s protestations, his Declaration fg
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explain FRI's prominence on FPI's website. disl § 27, Exs. 2-3; Supp. Schteing
Decl. 1 1-9.) Defendants mistakenly arguat thuch information is “irrelevant;
however, this is precisely the type of eviderthat gives credence to Plaintiffs clair

that FRI could, in some wahave been involved in Bravels development. (Opp’'ng

6; Mots. T 27, Exs. 2-3.)

Furthermore, Plaintiffs allege thaFRI was, at minimum, involved ir
“preclinical, early or exploratory testing oesearch of Bravelle, even if the actu
work was done by an outside group” thraufgrants, support or otherwise...give

[FRI's] expertise.” (Mots. § 27.) Althgh Schteingart denies FRI's involvementy|i

the “Bravelle IVF study group,” he does naldaess FRI's funding or participation i
outside exploratory testing or research.o®1 I 27; Supp. Schteingart Decl. 11 1-
Therefore, Schteingart’s Declaration fails tefute all of Plaintiffs’ claims and
without any other evidence to subdtate the Declaratn or refute FRI's
involvement, the Court finda “non-fanciful possibility”that Defendants’ flagshiy
reproductive health research lab had a hartiendesign, researchnd testing of its
reproductive health drug BravelleSeeHamilton Materials 494 F.3d at 1206see
also Good v. Prudential Ins. Co. of Anb F. Supp. 2d 804, 807 (N.D. Cal. 199
(“The defendant must demonstrate that theripossibilitythat the plaintiff will be
able to establish a cause of action in &tadurt against the ajed sham defendant.’
(emphasis added). Accordingly, SchteingaSupplemental Declaration fails 1
demonstrate that Plaintiffs’ could not pig recover on any theory of liability.
Second, the Court notes that FRI wasamed party from the outset of th
litigation—and where a non-diverse party is a pdm#jore removal, the Court cal
infer that their existence in the litigatiois not meant to destroy diversity.See
Azinian/Berg Actions, ECF No. 1-2ee also Archuleta v. Am. Airlines, Inklo. CV
00-1286 MMM (SHX), 2000 WL 656808, &b (C.D. Cal. May 12, 2000) (finding

that although the Court must look beyottte complaint todetermine whether

individuals have been fraudulently joinethe Court may infer that removal wa
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improper based on the joinder of pastia the original complaint).)

Finally, the Court takes judicial notice tife two pending actions in state col
where FRI is a party—and where no Defendaaxt thus far chi@nged or moved tg
dismiss FRI due to its supposed lack iofolvement in the testing, research,
monitoring of Bravelle. Fed. R. Evid. 20W;S. v. Black482 F.3d 1035, 1041 (9t
Cir. 2007) (finding that the Court “may taketice of proceedings in other cour
both within and without the federal judicisystem, if those proceedings have a dir
relation to matters at issue.”).

Therefore, the Court holds that thereais'non-fanciful possibility” that FRI
could be held liable for negligence or breawhimplied warranty,and is thus nolf
fraudulently joined.SeeHamilton Materials 494 F.3d at 1206. FRI's presence in {
matter deprives the district court of origlrdiversity jurisdiction over the entire actig
and accordingly this Court must remand the case to state c8edExxon Mobil

Corp,, 545 U.S. at 553\Veeping Hollow Ave. Trust v. Spenclp. 13-16060, 2016

WL 4088749, at *5 (9th Cir. Aug. 2, 2016).

For the reasons discussed above, the GBRANTS Plaintiffs’ Motions and
REMANDS the actions to the Los Angeles Stpe Court, CaséNos. B618163 ang
B618164, respectively. The Clerktbie Court shall close these cases.

IT IS SO ORDERED.

September 16, 2016

p . =
Y 207
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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