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z v. Commissioner of SSA

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DAVID RAMIREZ,
Plaintiff,

V.

Case No. CV 16-03755-KES

MEMORANDUM OPINION
NANCY A. BERRYHILL, Acting AND ORDER
Commissioner of Social Security,

Defendant.
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BACKGROUND
In June 2012, Plaintiff David Ramir€¢Zlaintiff”) applied for Supplemental

Security Income (“SSI”) alleging disability beginning July 15, 2010.
Administrative Record (“AR”) 30, 16%9. The Administrative Law Judge
(“ALJ”) convened a hearingn October 2, 2014, at wah Plaintiff, who was
represented by a lawyer, appeared and testifAR 44-63. Plaintiff's counsel tolg
the ALJ that Plaintiff is “disabled mostjue to mental health reasons.” AR 47.
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On November 20, 2014, the ALJ isswedritten decision denying Plaintiff’'s
request for benefits. AR 30-42.

The ALJ found that Plaintiff suffers fno the severe impairments of obesit
hernia, depressive disorder, and anxdgprder. AR 31, 37. Despite these
impairments, the ALJ found that Plafhhas the residual functional capacity
(“RFC”) to carry up to twenty pounds occasionally, ten pounds frequently, sit
stand/walk for six hours of an eight-hramorkday, and occasionally crouch or
climb. AR 32, 37. As non-exertional litg, the ALJ found that Plaintiff is limited
to simple, repetitive tasks, no face-to-faeblic contact, only occasional contact
with supervisors and co-workers, amal fast-paced assembly-type work. Id.

Based on this RFC and the testimonyaafocational expert (“VE”), the ALJ
found that Plaintiff could perform his pastievant work as a call center clerk,
which the Dictionary of Occupationaltles (“DOT”) classifies as “information
clerk, transportation,” DOT code 237.3618. AR 36-37. The ALJ therefore
concluded that Plaintiff was not disabled. AR 38.

Plaintiff now raises eight claims of erroRkt. 31, Joint Stipulation [“JS”] af
21. The Court discusses each, lgland AFFIRMS the ALJ’s decision.

.
DISCUSSION
A. ISSUE ONE: Did the ALJ give adguate reasons for rejecting medical

opinions from Plaintiff’'s treating sources?

Plaintiff contends that the ALJ failed éxplain adequately her rejection of
“Treating sources Huthsteiner, Lletgand [Yegiazaryan].” JS at 47.

1. The Treating Physical Rule.

Three types of physicians may offer wpins in Social Security cases: (1)
those who directly treated the plaintif2) those who examined but did not treat
the plaintiff, and (3) those who did not treat or examine the plaintiff. See 20
C.F.R. 8 404.1527(c); Lester v. Cagt81 F.3d 821, 830 (9th Cir. 1995). A
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treating physician’s opinion generally entitled to more weight than that of an
examining physician, which is generallytided to more weight than that of a noy
examining physician. Lester, 81 F.3dB&80. Thus, the ALJ must give specific
and legitimate reasons for rejecting a treating physician’s opinion in favor of g
non-treating physician’s opinion or an examg physician’s opinion in favor of a
non-examining physician’s opinion. OvnAstrue, 495 F.3d 625, 632 (9th Cir.
2007) (citing_Reddick v. Chater, 157 F.Bt)5, 725 (9th Cir. 1998)); Lester, 81
F.3d at 830-31 (citing Murray v. Heckler22 F.2d 499, 502 (9th Cir.1983)).

If the treating physician’s opinion igicontroverted by another doctor, it

may be rejected only for “clear andrvincing” reasons. Lester, 81 F.3d at 830
(citing Baxter v. Sullivan, 923 F.2d 1391, 13®h Cir. 1991)).However, “[t|he
ALJ need not accept the opinion of any pbig, including a treating physician,

that opinion is brief, conclusory, and inadequately supported by clinical findin
Thomas v. Barnhart, 278 F.3d 947, 95th(Gir. 2002); accord Tonapetyan v.

Halter, 242 F.3d 1144, 1149 (9th Cir. 200The factors to be considered by the
adjudicator in determining the weightgoze a medical opinion include: “[[length

of the treatment relationship and theginency of examination” by the treating
physician; and the “nature and extenttd treatment reladnship” between the
patient and the treating physicia@rn, 495 F.3d at 631 (quoting 20 C.F.R.

8 404.1527(d)(2)(i)-(ii)).

2. Overview of Plaintiff's Medical Treating Source Records.

Dr. Conny Huthsteiner and social werkherapist Valeria Lletget are both
associated with the San Fernando MeHdlth Center (‘SFMHC”), part of the
Los Angeles County Department of MahHealth. Ms. Lletget completed
Plaintiff's initial assessment at SFMHC April 2012. AR 383-87. On May 1,
2012, Plaintiff was assigned to psychsttibr. Huthsteiner “for medication and
treatment support services.” AR 390, 407.

Dr. Huthsteiner complete two “complexedication support service” report
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in June and August 2012. AR 434:3Ih the June 2012 report under
“assessment,” Dr. Huthsteiner noted tR&intiff exhibited “symptoms of
depression and PTSihd “may be borderline MR [mé&lly retarded].” AR 437.
She also noted that Plaintiff has a “prbleabinge eating disorder and is severely
morbidly obese.” Id. After noting #t Plaintiff would start Wellbutrin and
Ativan/Lorazepam, Dr. Huthsteiner opined tRéaintiff “needs to attend groups t
address relationship/behavioral issues.” Id.

In the August 2012 report, Dr. Huthsteiner noted Plaintiff “feels his anxi
Is a little better” and “feels his less angry. Being pushéy a friend to return to
work.” AR 434. She also noted, “Ptpmoving on meds. ... Pt doesn’t want to
take an antipsychotic at this time .Nevertheless, | hay@ade a prescription
available to him to use should he find it ugef Id. She also noted that Plaintiff
had no psychiatric hospitalizations and no*listory] of psychiatric treatment.
AR 435.

Psychiatrist Dr. Lilit Yegiazaryan was later assigned to Plaintiff's care tg
replacing Dr. Huthsteiner. AR 523. dppears (although the signature is illegibls
that Dr. Yegiazaryan completed simitaedication support reports in October
2012, January 2013, and April 2013. AR 429-33. Similar reports were also
completed in August and November 2013. AR 513-15. The record also cont
2014 typed progress notes from Dr. YegiazaryAR 516-18. In those notes, Dr
Yegiazaryan generally recorded that Plaintiff was doing better on medicationg
reported no side effects. Id. At theaning, Plaintiff testified that he saw Dr.
Yegiazaryan “just for medication.” AR 51.

3.  The ALJ's Discussion of the SFMHC Evidence.

The ALJ began her analydiy noting that for mental impairments, she wa
more concerned about identifying theffeets on Plaintiff's functioning rather
than labeling them with a precise diagnosiik 31. The ALJ emphasized that si
considered Plaintiff as a “whole persbimcluding the interplay between all his
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medically determinable impairmentsdatheir symptoms, whether physical or
mental. |d.

The ALJ found that Plaintiff's depssion and anxiety are both “severe”
impairments. AR 31. The ALJ discudssFMHC'’s treating records. AR 33-36,

citing exhibits 3F (AR 380-394), 5F R399-437), and 9F (AR 513-18). The Al

summarized Dr. Yegiazaryan's 2014 treatmrecbrds. AR 36. The ALJ also
discussed Ms. Lletget’s opinions concemPlaintiff's mental health, both as
documented in her progresstes and a Mental DisadQuestionnaire that she
completed in May 2013. 1d.

The ALJ ultimately “concur[ed] with Md.letget to an extent” and therefor
assessed “major functional limitations[ilaintiff's] ability to socialize, the
limitation to simple repetitive work (e.@itaching to problems with changes in
routine) and in precluding his ability to haadast-paced assembly work (e.g., d
to the likelihood of heightened anxt’ AR 36. The ALJ put all these
restrictions in Plaintiffs RFC. AR 37.

4.  Analysis of Plaintiff's Claimed Errors.

a. Dr. Huthsteiner.
Plaintiff contends that the ALJ errég failing to address Dr. Huthsteiner’s

opinions. JS at 40. While the ALJ'sdsion does not mention Dr. Huthsteiner's

name, it does discuss SFMHC'’s record$ie ALJ also discussed Ms. Lletget’s
progress notes, and Plaintiff admits, “Lletgnerely reiteratethe same diagnoses
[as] Huthsteiner.” JS at 26.

Plaintiff contends that the ALJ needtxdgive reasons for rejecting Dr.
Huthsteiner’s initial assessment that Ridi exhibited “symptoms of depression
and PTSD” and “may be borderline MRJS at 40, citing AR 437. The ALJ,
however, did not “reject” the medicavidence that Platiff suffers from
depression and post-traumatic stress disorder. To the contrary, she found th
Plaintiff suffers from the severe impairnis of depressive disorder and anxiety
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disorder. AR 37. She noted thaaiRliff's childhood abuse “might support a
diagnosis of PTSD,” but felt she had addglypaddressed the effect of Plaintiff's
mental impairments on his functioning redjass of their lade AR 31, 33.
Plaintiff has not suggested what regtans the ALJ should have included in his
RFC based on Dr. Huthsteiner’'s opiniongdred those that the ALJ included, i.e
limitations (1) to simple, repetitive work, )®n social interactions, and (3) again
fast-paced work. AR 37.

Regarding mental retardation, eviéthe ALJ had accepted Dr.
Huthsteiner’s initial impression as aagdnosis, Plaintiff does not persuasively
explain how an RFC limitetb “simple, repetitive tsks” does not account for
Plaintiff's cognitive difficulties. Plaintf argues that the ALJ erred in finding he
could perform even simple, repetitive wdr&cause he was laid off from “a simp
repetitive” call center job for being “taglow.” JS at 71¢iting AR 192 (when
asked to explain why he stopped workiRtgintiff said “change in management
and he was too slow”). The AlLhowever, found that Plaintiébuld do the call
center job for four or fivgears and was laid off whehe company moved, not fo
performance reasons. AR 33Bhis finding is supported by substantial evidence
l.e., Plaintiff’'s own hearing testimonyAR 48-49, 50, 59-6(cited and discussed

below). The ALJ was entitled to rely oraiitiff's hearing testimony that he could

do the call center job (both then and now) and therefore Plaintiff's mental
impairments do not prevent him from dgieven simple, repetitive tasks.

Plaintiff argues, “Huthsteiner noted tH&taintiff] was not even able to live
independently.” JS at 77, citing AR 435 fact, the citedecord is from Dr.
Huthsteiner’s first encounter with Plaintiff and merely notes that Plaintiff “has
always lived with his parents.” AR 433 his is a far cry from a medical opinion
that Plaintiff cannot live independently.

The JS discusses many patient histaots recorded by Dr. Huthsteiner an
others at SFMHC, such as that Pldfritas an abusive family, required special
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education services to complete high schaat is ashamed of his weight. Such
patient history facts are not medicalmpns, and the ALJ had no obligation to
give reasons for “rejecting” them. &my event, the ALJ did not disbelieve

Plaintiff's self-reported history; she incorpded much of it into her decision. AR

30 (discussing special education), AR (discussing abuse), AR 35 (discussing
symptoms Plaintiff reported to SFMHC).
b. Dr. Yegiazaryan.

The JS fails to identify a single opam by Dr. Yegiazaryan in the record
before the ALJ that wouldave required a different RF had the ALJ adopted it.

The JS states, “Robinson, LletgetdaY¥egiazaryan gave [Plaintiff] low
GAF scores in the 40s, which are listingdeand, and presumptively indicate tha
he is disabled and cannot engageubssantial gainful employment. (AR 380,
456-60, 294-95).” JS at 77. In fawethile AR 380 is a record from Robinson ang
AR 456-60 are records from Lletget, AR4-95 are not records from Yegiazaryad
Rather, AR 294-95 is a post-hearing letter brief written by Plaintiff's counsel
summarizing a February 24, 2015 opinlonDr. Yegiazaryan (i.e., an opinion
written after the ALJ’s November 20, 2014 decision). Plaintiff’'s argument that
this Court should consider Dr. Yegiayan's February 24, 2015 opinion as new
evidence is discussed below under Issue Seven.

C. Social Worker/Therapist Lletget.

Social workers are generally not‘atceptable medical source.” See 20
C.F.R. 8 404.1513(a) (listing acceptabiedical sources). An opinion from a
person who is not an accep@medical source need nue afforded any deferenc
by the ALJ. _See Bunnell v. Sulliva@]12 F.2d 1149, 1152 (9th Cir. 1990), rev'd
en banc on other grounds, 947 F.2d 341 (8th1991). A socialorker can be an
acceptable medical source, but only if soeial worker actas an agent of a
licensed physician or psychologist. 1Gez v. Chater, 74 F.3d 967, 970-71 (9th
Cir. 1996). This occurs where the smiavorker acts so “closely under the
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supervision” of the treating physician thiae social worker’s opinion should be
“properly considered as part of the opimi of the treating physician. Id. at 971.

Plaintiff appears to argue that Ms. Lletget’'s opinions should be conside
part of Dr. Huthsteiner’s opinions understhagency” rule, asserting that Ms.
Lletget “merely reiterated the sardmgnoses of board-certified treating
psychiatrist Huthsteiner, who unequivocalyan acceptable rd&al source.” JS
at 26. This argument does not demonsteater for at least two reasons. First,
Plaintiff has not identified evidendbeyond working at SFMHC) that Dr.
Huthsteiner closely supervised Ms. Llgtg®laintiff saw Ms. Lletget before
meeting Dr. Huthsteiner, and Dr. Hutlister’'s role on Plaintiff's care team
appears to have been providing prggns and medication support services.
Second, as discussed above, Plaintiff hat demonstrated that the ALJ's RFC
determination failed to account famyaof Dr. Huthsteiner’s opinions, which
Plaintiff argues are essentially the saaseVis. Lletget’s. The ALJ included
“major functional limitations” in Plaintifs RFC due to Ms. Lletget’'s progress
notes. AR 36.

Plaintiff also argues that the ALJ should have considered Ms. Lletget ar
acceptable medical source because 20 C§FM4.1513(d)(1) “specifically stateq
that ‘therapists’ and others are accemahkdical sources (and such sources ha|
been fully elevated to thetatus of treating sources under the new regulations.)
JS at 26. When the Alwrote her decision in 201#he cited regulation provided
that the only sources who can provide tBnce to establish an impairment” are
“acceptable medical sources.” 20 C.FBRLI04.1513(a). The regulation then list
all acceptable medical sources, which were licensed physjgaychologists,
optometrists, podiatrists, and speech-laggipathologists. Id. The regulation
also explained that the agency maysider evidence from “other sources”
concerning the severity of a claimant’s impairments. 20 C.F.R. § 404.1513(d
Such “other sources” included other “mealisources” such as nurse-practitione
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chiropractors, audiologists, and therapis2® C.F.R. § 404.1513(d)(1). “Other”
sources also included “non-medical sourcagth as clergy and family members
20 C.F.R. §404.1513(d)(4). Thuset®014 version of section 404.1513 dut
identify therapists as “acctgble” medical sources; theyere identified as “other”
medical sources.

The Social Security Administrati has amended certain regulations,
effective March 27, 2017, including by bdening the scope of acceptable medi
sources to include advanced practice registered nurses, audiologists, and ph
assistants. See 20 C.F.R. § 404.1502(3) (€0l (2017). The 2017 amendments
not make therapists or social workersegtable medication soees. _Id. Even if
they did, Plaintiff has not advanced amgument that they governed the ALJ’s
2014 decision. The presumption is against retroactive applicasae Lowry v.
Astrue, 474 Fed. Appx. 801, 805 n.2 (2d.@012) (applying version of regulatio

in effect at time of ALJ’s decision despigabsequent amendment); Garrett ex rel.

Moore v. Barnhart, 366 F.3d 643, 647 (&in. 2004) (“We apply the rules that
were in effect at the time the Commaser’s decision became final.”); Duran v.
Berryhill, No. 16-7416, 2017 WL 2588069,*& n.3 (C.D. Cal. June 14, 2017)
(citing same cases feame proposition).
For all these reasons, the ALJ did not err by declining to apply the treat
physician rule to Ms. Lletget.
B. ISSUE TWO: Did the ALJ give adequate reasons for rejecting
Plaintiff’s testimony?

1. Rules for Assessing the Claimant’s Testimony.
Generally, “[i]f the ALJ finds that the aimant’s testimony as to the severi
of his pain and impairments is unrdlie, the ALJ must make a credibility

! Accordingly, citations to applicable regulations herein are to
regulations in effect at the time of the ALJ’s decision, unless otherwise noted.
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determination with findings sufficientlypecific to permit the court to conclude
that the ALJ did not arbitrarily discrgalaimant’s testimony.”_Thomas, 278 F.3
at 958. An ALJ’s assessment of sympteeverity and claimant credibility is
entitled to “great weight.”_Weetman Sullivan, 877 F.2d 20, 22 (9th Cir. 1989);
Nyman v. Heckler, 779 F.2d 528, 531 (@h. 1986). The ALJ is not “required tq
believe every allegation afisabling pain, or else disability benefits would be
available for the asking, a result plainly contrary to 42 U.S.C. § 423(d)(5)(A).”
Molina v. Astrue, 674 F.3d 1104, 1112K%ir. 2012) (citation omitted).

In evaluating a claimant’s subjective symptom testimony, the ALJ enga
in a two-step analysis. LingenfelterAstrue, 504 F.3d 1028, 1035-36 (9th Cir.
2007). “First, the ALJ must detern@nvhether the claimant has presented

objective medical evidence of an underlyingpairment [thatkould reasonably be

expected to produce the pain or othanpjoms alleged.” Id. at 1036. If so, the
ALJ may not reject a claimant’s testimy “simply because there is no showing
that the impairment can reasonablydguroe the degree of symptom alleged.”
Smolen v. Chater, 80 F.3d 1273, 1282 (9th Cir. 1996).

Second, if the claimant meets thesfitest, the ALJ may discredit the

claimant’s subjective symptom testimony wiflhe makes specific findings that
support the conclusion. Berry v. Asér, 622 F.3d 1228, 1234 (9th Cir. 2010).
Absent a finding or affirmative evidea of malingering, the ALJ must provide

“clear and convincing” reasons for reject the claimant’s testimony. Lester, 81
F.3d at 834; Ghanim v. Colvin, 763 F.3d 1154, 1163 & n.9 (9th Cir. 2014). T}
ALJ must consider a claimés work record, observations of medical providers

and third parties with knowledge of claima limitations, aggravating factors,
functional restrictions caused by sytoqms, effects of medication, and the
claimant’s daily activities. Smolen, 80 F.3d at 1283-84 & n.8. “Although lack
medical evidence cannot forttme sole basis for discounting pain testimony, it is
factor that the ALJ can consider in higdibility analysis.” _Burch v. Barnhart,
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400 F.3d 676, 681 (9th Cir. 2005).

2. The ALJ's Reasons for Discanting Plaintiff's Testimony.

The ALJ gave multiple reasons for disditing Plaintiff's claim that his
mental health symptoms render him umsatol work. AR 32-34. Those reasons
include (1) Plaintiff's hearing testimony was inconsistent with his claim of
disability, (2) Plaintiff’'s hearing testimonyas inconsistent with statements give
to his health care providers, (3) Plinhas received limited mental health
treatment, in response to which he impihv@) discrepancidsetween Plaintiff's
2012 and 2013 Adult Functionperts suggest that Plaintiff minimized his
activities in the latter, and (5) Plaintiff ©pr work history and recurring travel to
Mexico suggest a lack of motivation to work. Id.

a. Reason One: Plaintiff's Hearing Testimony.

Plaintiff testified about his ability tperform his past relevant work as a
transportation information cleikt a call center, as follows:

Q: How long did you do [the job of call taker]?

Five years.
What was the reason that you left?
The company moved t@another company. ...

o> 0 >

When you were there did you haay problems doing that job?
A:  Atthat time, no.
AR 48-49.
Q: If somebody offered you the same job that you had ... before,
which was being on the phone, would you be able to do that?
A:  Yes, but | think it will come wth — it will be more difficult now.
Q: Why is that?
A:  Because of mental situation.. | don’t like to be around people.

Q: Did you have any trouble communicating with the people that
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needed rides?

A: No, not at that time. ...

Q:  Soyou said if they offeregbu your old job back, you probably

could do it, but you would haveghlems with other people, right?

A: | would have problems being around people.

Q: What if they offered you a lpowhere there wouldn’'t be other

people around? You would just hatasks to do. ... [W]ould you be

able to maintain such job five days a week?

A:  Yesandno.

Q: What do you mean by no?

A: ... |1 could do the job, but | don’'t know if mental like if | could

be ... like enclosed or something. | don’t know.

Q: It doesn't necessarily have be enclosed. You wouldn’t be

dealing with other people .... So wdufou be able to maintain such a

job five days a week?

A:  Yes.

Q: And vyou wouldn't miss any time from work?

A: | would miss.

Q: How many days in a typical week you think you would miss?

A:  Three.

Q:  Why so much?

A: ldon’'t know, because of my mental situation ... and physical.
AR 56, 59-60.

The ALJ cited this testimony and relied ibto conclude that Plaintiff could
perform the mental demands of his pnaork and was not fired due to poor

performance. AR 33. The ALJ reasoneat tAlaintiff's mental abilities have not
deteriorated, because his depressionamxiety arise from childhood abuses tha
occurred before he worked at the call cen#®R 33, 35. Furthermore, Plaintiff
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initially testified that he auld do his prior work everotlay but with difficulty due
to his dislike of being around people, and WE testified that he could do his prig
work with no face-to-face public contaamd only occasional interaction betweer
Plaintiff and his coworkers. AR 61. Thuke ALJ did not err in citing Plaintiff's
above-quoted hearing testimony as incdesiswith his claim of disability.
b. Reason Two: Plaintiff's Hearing Testimony Compared to His
Treatment Records.
The ALJ stated that Plaintiff’'s “testiomy of current side effects — on a noy
established regimen of Zoloft and Ativans countered by his multiple denials o
this, including only a few months pritw his testimony.” AR33, citing AR 514,
516-518. The records cited by the Adré (1) 08/12/13 SFMHC record saying
“current medication sideffects @” (AR 514); (2) 0’29/14 progress notes from
Dr. Yegiazaryan saying “he deni8& from meds” (AR 516); (3) 05/12/14
progress notes from Dr. Yegiazarysaying “No SE reported” (AR 517);
(4) 02/04/14 progress notes from Dr. Yazaryan saying “Good/no SE” (AR 518

The ALJ also cited a questionnairaidltiff completed on May 8, 2013. AR

43, citing AR 263-270. In responseaa@uestion specifically about medication
side effects, Plaintiff failed to indicateahhe suffered from argide effects. AR
270.

In contrast, when asked at the Octobe2014 hearing if he suffers from ar
side effects from Lorazepaamd Zoloft, Plaintiff respondk “Yeah. It makes me
dizzy and dry mouth or vision impaired.” AR 52-53.

Thus, the ALJ’s finding of a credibilitymipairing inconsistency is supports
by substantial evidence. One inconsistent statement is a sufficiently clear an
convincing reason to discouatclaimant’s credibility.Martin v. Berryhill, No. 15-
01660, 2017 U.S. Dist. LEXIS 3981&, *35 (E.D. Cal. Mar. 17, 2017).
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C. Reason Three: Plaintiff's LimiteMental Health Treatment an

Improvement.

The ALJ noted that Plaintiff “has not had any psychiatric hospitalization
and did not seek psychiatric treatmentill2012” despite an alleged onset date ¢
2010. AR 33. The ALJ then citesgveral treatingecords from 2013 and 2014
reporting that Plaintiff was doing bette®See, e.g., AR 513 (11/04/13 record that
Plaintiff is “doing well” and “less depressed”); AR 515 (08/12/13 record that
Plaintiff “does better on meds”); AR 5105/12/14 record saying Plaintiff is
“doing well”).

“Impairments that can be controlleffectively with medication are not
Astrue, No. 10-00884, 2011 U.S. Dist. XES 52704, at *29-30 (B. Cal. May 6,
2011) (“[M]edication management of Ri#if's pain was clear and convincing
reason for finding Plaintiff's subjective colamts lacked credibility.”). So too
here, the ALJ did not err in citingd&htiff's limited prior treatment and

improvement upon receiving medication agason to doubt his testimony that hi

mental impairments render him unable to work.
d. Reason Four: Discrepancies between Plaintiff’'s Function
Reports.

In September 2012, Plaintiff reported activities such as feeding his dogs
cleaning his room. AR 208, 210. IHegported “no problem” with personal care
other than tying his shoes. AR 209.sFnobby” was watchingV. AR 212. He
went to Walmart once a month to shafR 211. He traveled either by public

transportation or riding in a car. AR 211. Responding to a checklist, he did not

indicate any issues with memory, compigtiasks, or getting along with others.
AR 213. He reported he got along “OWith authority figures. AR 214.

In May 2013, Plaintiff was still able teed his dog and clean his room. A
264-65. He noted problems, however, wadrsonal care such as it “takes a long
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time” to dress, he “can’t bathe as wehjs bad vision makes it “hard to shave”
and he has trouble feeding himself beeds “can’t chew; have broken teeth.”
AR 264. He indicated he did not use pulbtemsportation. AR 266. He indicate
he had no hobbies, not even watching TAR 267. He nevewent shopping. AR
266. For this check-the-box list, hedicated he had problems with memory,
completing tasks, and getting along withets. AR 268. He left blank the
guestion asking about getting along with authority figures. AR 269.

Comparing these two reports, the Atorrectly observed that the 2013
report describes extreme limitations tha¢ much more seus than those
described a mere few montearlier. Thus, substaniti@vidence supports that
ALJ’s conclusion that Plaintiff was “mimizing” his activities in 2013 when
reporting them to the Commissioner.

Having determined that the ALJ provaléour clear and convincing reason
to discount Plaintiff's credibility, the Coudeclines to analyze the other reasonsg
offered.

C. ISSUE THREE: Did the ALJ err_in determining that Plaintiff can
perform (i) exertionally light work and (ii) his past relevant work?

1. Rules for Determining a Claimant’s RFC.

A claimant’s RFC is aassessment of his ability to do sustained, work-
related physical and mental activities iwark setting on a regular and continuin
basis of eight hours a day, for five dayweek, or equivalent work schedule. SS
96-8p, 1996 SSR LEXIS 5. The RFC asswent considers only functional
limitations and restrictions whichselt from an individual’'s medically
determinable impairment @ombination of impairmentsld. In determining a
claimant’'s RFC, the ALJ should considkose limitations for which there is
support in the record, but the ALJ need oansider properly rejected evidence @
non-severe impairments subjective complaints. Bayliss v. Barnhart, 427 F.30
1211, 1217 (9th Cir. 2005) (“Preparinduamction-by-function analysis for medicg
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conditions or impairments that the Alauind neither credible nor supported by t
record is unnecessary.”); Batson v. Comaf Soc. Sec. Admin., 359 F.3d 1190,
1197 (9th Cir. 2004) (“The ALJ was not rempd to incorporate evidence from th
opinions of Batson’s treating physiciamgjich were permisbly discounted.”).
2. The ALJ’'s RFC Determination and Plaintiff's Claimed Errors.
Plaintiff’'s primary contention is that the ALJ was required to include an

attendance limitation in Plaintiff’'s RE-to reflect his capacity to sustain
employment accurately. Plaintiff repeatediies his own hearing testimony that
he would miss three days wbrk each week. JS at 625-66, 68, citing AR 60.
Not surprisingly, the VE testified thatperson who misses work 3/5 of the time
cannot maintain gainfdmployment. AR 62.

Plaintiff, however, does not point &my medical opinion that he would mis
work three days each week, particulafliiis job were notast-paced and did not
require much interaction with otherqgge. His own hearing testimony initially
was that heould maintain a job five days a weelAR 59. When asked leading
guestions by his lawyer, he testified heudd sometimes miss work, then clarifie
that he would miss three days each we&R 59-60. When asked to explain thig
answer, he could not. AR 60.

The ALJ found Plaintiff's testimony natedible for the reasons discussed
above. She expressly foutltht missing three days per week “does not approa
describing this claimant who, within tiparameters of the assessed RFC, can w
day in, day out and week in, week ouAR 37. The ALJ did not err by citing
(1) inconsistencies in Plaintiff's selfperted limitations and (2) the fact that
Plaintiff was not fired from his call césr job for performance problems (like
excessive absenteeidnas reasons to reject Plaintiff's assertion that he cannot

2 Plaintiff described his call center job &sours per day, 6 days per week
AR 230.
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work fulltime.

Plaintiff also argues that the ALJ failed to consider that Plaintiff's anxiet
disorder and other mental impairmentsder him “basically unable to leave his
room of his parents’ house.” JS at 66, Again, the ALJ disbelieved that
testimony, and her rejection of it is supgarby substantial evishce. Evidence in
the record shows that Plaintiff, wherffatiently motivated, leaves his house. Hg
did so to attended his call center jgb,to Mexico, go to Walmart, and go to

SFMHC. AR 405, 221. 12012, his mother stated that he goes out about once

month, but he lacks “desite do anything.” AR 223-24.
Finally, Plaintiff contends that th&LJ misevaluated the medical evidence

when she concluded thia¢ can perform light wofkdespite his obesity and hernia.

JS at 63. As evidence of his exertionalitations, the JS cites to AR 254-55, 28
81, which are all forms containing Plaffis self-reported limitations._Id. As

discussed above, the ALJ gaxadid reasons for discounting Plaintiff’'s testimony.

The one consultative examiner who gavedical opinions about Plaintiff's
exertional abilities is Dr. Seung Ha LifD. Dr. Lim baed his opinions on
“formal testing and on observation.” AR 39Ber Dr. Lim, Plaintiff can sit, stand
or walk for 6 hours and lift/carry 25 pousmftequently consistent with medium
work. AR 398. The ALJ found that Ditim provided “the most comprehensive
evidence in the physical rea)’ but adopted an RFC thatas more restrictive,
consistent with light work. AR 34, 3'Plaintiff has not shown that the ALJ erreq
in evaluating the medical evidentmedetermine Plaintiff's RFC.
111

3 Light work “involves lifting no morehan 20 pounds at a time with
frequent lifting or carrying of objects weighing up to 10 pounds.” 20 C.F.R.
8 404.1567(b). Light work may require g@od deal of walking or standing” or
“sitting most of the time with some pushiagd pulling of arm or leg controls.”
Id.
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3.  Step Four of the SequentiaEvaluation Process.

At step four of the sequential analydise claimant has the burden to prov
that he cannot perform hpsior relevant work “eitheas actually performed or as
generally performed in the nationalbeomy.” Carmickle v. Comm’r of SSA, 531
F.3d 1155, 1166 (9th Cir. 2008)itation omitted). “Although the burden of proo
lies with the claimant at step four, tAkJ still has a duty to make the requisite

factual findings to support his conclusidrPinto v. Massaari, 249 F.3d 840, 844
(9th Cir. 2001) (citations omitted). The Almust make specific findings as to:

(1) “the claimant’s residual functional gacity”; (2) “the physical and mental
demands of the past relevant work”; gB3“the relation othe residual functional
capacity to the past work.” Id. 845 (citing SSR 82-62, 1982 SSR LEXIS 27).

Social Security Regulations name taaurces of information that may be
used to define a claimant’s past reletvaork as actually performed: a properly
completed vocational report and the clant&own testimony. SSR 82-41 and 8
61. The best source for how a job is galig performed is usually the DOT. Seq
Johnson v. Shalala, 60 F.3d 1428, 1436 (Gir. 1995); 20 C.F.R. 88 404.1566(d
and 416.966(d); Soc. Sec. Rul. No. 82-&br an ALJ to accept VE testimony th
contradicts the DOT, the record musehtain “persuasive evahce to support the
deviation.” Johnson, 60 F.3d at 1435.

An ALJ need not specify if his or hetep four finding that a claimant can

perform past relevant work is basedtba work as actually performed or as
generally performed, so long as thersubstantial evidence in the record to
support the ALJ’s finding on one of those two grounds. Pinto, 249 F.3d at 84
4.  The ALJ’s Findings Regarding Phintiff's Past Relevant Work.
Regarding the physical and mental dedwof Plaintiff's past relevant
work, the ALJ received testimonyoim a VE that DOT code 237.367-018
describes Plaintiff's past relevant workR 61. The VE testified that a person
with all the limitations in Plaintiff's RF@xcept the limitation to simple, repetitive
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tasks could do that work both “per tB®T and as performed 1d. The ALJ
asked if his testimony would changehte ALJ added a restriction to simple,
repetitive tasks. Id. The VE respoddéat it would not, because DOT code
237.367-018 “has an SVP of 2, whishunskilled.” 1d. The ALJ then
incorporated this testimony into her analysis, as follows:

[The VE] testified that an indidual having this claimant’s

medical/vocational profile could perfarthis work. He explained, in

effect, his opinion is consistent withe DOT and, to the extent no
specifically addressed by it (e.g., typepublic contact, pace), based

on his knowledge andxperience. The ALJ ders to [the VE'S]

expertise ....

AR 36-37. From this, the ALJ concluti¢éhat Plaintiff's limitations do not
preclude him from performing his pasievant work as a transportation
information clerk. Id.

The ALJ did not make any expressdings about whether this job, as
Plaintiff actually performed it, is consistiewith a limitation to simple, repetitive
tasks. The ALJ cited to PHiiff's description of his jolaluties. _Id., citing AR 230
In that form, Plaintiff explained that lveas a “lead call tak&and supervised
fifteen people. AR 230. He was rerpd to answer the phone and fax machinef
and provide “customer services.” Id.

The ALJ did, however, find that whatevéde mental demands of Plaintiff's
past work might have been, he could dentty because he held that job for sever
years and was ultimately let go for reasamrelated to his job performance. AR
33 (citing Plaintiff's hearing testimony)lhe ALJ further found that the limiting
effects of Plaintiff's mental impairmen#se not worse now than they were when
he was working, citing 2@Lland 2014 treatment records showing that Plaintiff
reported improvement after starting medicatiherapy and the fact that he “links
his [mental] problems to longstanding situations.” AR 35.
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5.  The DOT'’s SVP and GED Ratings.

The DOT lists a specifigocational preparation (“SVP”) time for each
described occupation. Using the skill level definition20CFR 88 404.1568 an(
416.968, unskilled work correspondsato SVP of 1-2; semi-skilled work
corresponds to an SVP of 3-4; and skileolk corresponds to an SVP of 5-9. A
job’s SVP level, however, does not addresether the job entails only simple,
repetitive tasks. Carney v. Astri#10 WL 5060488, at *4 (C.D. Cal. Dec. 6,
2010).

A job’s level of simplicity is addresed by its DOT general educational

development (“GED”) reasoning develoent rating. The GED reasoning scale
ranges from Level 1 (lowesti) Level 6 (highest). T&DOT defines the reasoning
abilities corresponding with each of the first four levels, as follows:
Level One: Apply commonsense umnstanding to carry out simple
one- or two-step instructions. Dewith standardized situations with
occasional or no variables in or from these situations encountered on
the job.
Level Two: Apply commonsense undanding to carry out detailed
but uninvolved written or oral ingictions. Dealith problems
involving a few concrete variables an from standardized situations.
Level Three: Apply commonsea understanding to carry out
instructions furnished in written, @l or diagrammatic form. Deal
with problems involving severabacrete variables in or from
standardized situations.
Level Four: Apply principles of taonal systems to solve practical
problems and deal with a variety@increte variables in situations
where only limited standardization exists. Interpret a variety of
instructions furnished in writtemral, diagrammatic, or schedule
form. (Examples of rational syshs include: bookkeeping, internal
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combustion engines, electric wig systems, house building, farm

management, and navigation.)
See DOT, App. C.

Per the DOT, the job of transportatiofiarmation clerk is classified as SV
2 and GED 4._See DOT 237.367-018.

6. The Record Lacks Substatial Evidence to Support a Finding that

Plaintiff Can Perform His Past Relevant Work as Generally
Performed.

The Ninth Circuit has held that thesean apparent conflict between a RF(
limitation to simple, repetiti® tasks and the demands of Level 3 reasoning.
Zavalin v. Colvin, 778 F.3d 842, 847 (9fhr. 2015); see also Tafolla v. Colvin,
No. 12-466, 2013 U.S. Dist. LEXIS 31934, at *12 (C.D. Cal. Mar. 6, 2013)
(remanding where ALJ found claimant lindtéo simple tasks could work as a

transportation call clerk).

Following this authority, Plaintiff's RFC limiting him to simple, repetitive
tasks and the hypothetical posed toWaeincorporating that limitation are
inconsistent with Plaintiff's past relevawbrk as described e DOT. The ALJ
was required to ask the VE to explain teviation, but she did not do because t
VE testified that there was no deviatioAR 61. The VE only mentioned the job
SVP rating without discussing its GED reasg requirements, then affirmed tha
his testimony was consistent witretBDOT except for certain conditions not
addressed by the DOT (i.e., the leveteduired social contact and pace) which
were based on his experience. Id.

When there is an appareobnflict between the vocational
expert’s testimony and the DOT —rfexample, expert testimony that

a claimant can perform an occujpatinvolving DOT requirements that

appear more than the claimanndaandle — the ALJ is required to

reconcile the inconsistenc The ALJ must ask the expert to explain the
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conflict and then determine whethe vocational expert’s explanation

for the conflict is reasonable beforglying on the expert’'s testimony

to reach a disability determination.

Zavalin, 778 F.3d at 846. Because none sfhlappened in the instant case, to t
extent the ALJ found that Plaintiff can pemi his past relevant work as it is
generally performed, that finding is ripported by substantial evidence.

7.  Substantial Evidence Supports the ALJ’s Finding that Plaintiff

Can Perform His Past RelevantVork as Actually Performed.

Plaintiff admits that his call centasl) was a “simple repetitive job.” JS at
45. As discussed above, Plaintiff testifidtnat he could perfa that job and was
let go for reasons unrelated to his abilitidéRR 48-56. He testified that he could
still perform that job as of the date okthearing. AR 59-60While he expressed
reservations about interacting with pemphd excessive absenteeism (after beir
led by his attorney), he never expsed any uncertainty about handling the
reasoning demands of that job. Id. From this, the ALJ could conclude that
Plaintiff's past work, as he actualherformed it, was a simple, repetitive job
consistent with his RFC.

Plaintiff argues that he was fired for being “too slow,” suggesting his me
impairments ultimately prevented him fngoerforming his past relevant work
satisfactorily. JS at 45, citing AR 192s discussed above,dnhtiff was asked at
the hearing why he stopped workingdahe did not identify any performance
issues. The ALJ was entitled to rely omiRtiff’'s hearing testimony, particularly
where Plaintiff bears the burden at Skqur to produce evehce that he cannot
perform his past relevant work.

D. ISSUE FOUR: Did the ALJ err in determining that Plaintiff does not

satisfy Listing 12.04 or 12.067

1.  Step Three of the SequentiaEvaluation Process.

The ALJ follows a five-step sequital evaluation process in assessing
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whether a claimant is disabled. @(F.R. 88 404.1520)(&4), 416.920(a)(4);
Lester, 81 F.3d at 828 n.5. In the ffistep, the Commissioner must determine
whether the claimant is currently engagegubstantial gainful activity; if so, the
claimant is not disabled and thkaim must be denied. 20 C.F.R.

88 404.1520(a)(4)(1%16.920(a)(4)(i).

If the claimant is not engaged in stdigtial gainful activity, the second stef
requires the Commissioner to determivigether the claimant has a “severe”
impairment or combination of impairmengignificantly limiting his ability to do
basic work activities; if not, a finding ot disabled is made and the claim musit
be denied._Id. 88 404.1520(4)(ii), 416.920(a)(4)(ii).

If the claimant has a “severe” impairnter combination of impairments,
the third step requires the Commissionedétermine whether the impairment or
combination of impairments meets or elguan impairment in the Listing of
Impairments (“Listing”) set forth at 20 CI., Part 404, Subpart P, Appendix 1;
so, disability is conclusively preswa and benefits are awarded. Id.

88 404.1520(a)(4)(iii), 416.920(a)(4)(iii).

2. Listings 12.04 and 12.06.

Listing 12.04 covers affective disordesuch as depression or bipolar
disorders. Listing 12.06 covers anxietyated disorders, such as panic attacks ¢
agoraphobia.

To meet Listing 12.04, a claimamust satisfy the requirements in both
Paragraphs A (medical criteria) and Br(€tional limitations), or the requirement
of Paragraph C (for “medically docunted history of a chronic affective
disorder”). 20 C.F.R. Part 404 Appendix 1, 8 12.04. Paragraph C requires
showing: “Medically documented history afchronic affective disorder of at leag
2 years’ duration that has caused ntban a minimal limitation of ability to do
basic work activities, with symptoms signs currently ienuated by medication
or psychosocial support, and one of thllowing: 1. Repeated episodes of

23

J

—h

UJ

pt




O OO0 N0 O U b W N

N N N NN N N N N M b e b e e e e
O N O U A WD R ©O O 0O N0 BT PR LN =R O

decompensation, each of extended durator2. A residual disease process that
has resulted in such marginal adjustntéat even a minimal increase in mental
demands or change in the environmeantld be predicted toause the individual
to decompensate; or 3. Current historylafr more years’ inability to function
outside a highly supportive living arrangamewith an indication of continued
need for such an arrangement.” Id.

To meet Listing 12.06, a claimamiust satisfy the requirements in both
Paragraphs A and B, both Paragraphs A and {@. § 12.06. Paragraph C
requires a level of sexity resulting “in complete inability to function
independently outside the arebone’s home.” Id.

Because Plaintiff clearly has not demirated that he meets the criteria of
Paragraph C of either listj, the Court evaluates whet substantial evidence
supports the ALJ’s conclusion that Pl#indid not meet the criteria of Paragraph
B in either listing.

To satisfy paragraph B of Listing T or 12.06, the claimant must have
demonstrated that his disorder resulted in at least two of:

1. Marked restriction odctivities of daily living;

2. Marked difficulties in maitaining social functioning;

3. Marked difficulties irmaintaining concentratiompersistence, or pace; or

4. Repeated episodes of decomp&araeach of extended duration.

Id. 88 12.04, 12.06 A marked limitation means motkan moderate but less thar

4 These were the factors that the Abdusld have considered at the time of
Plaintiff's hearing. The factors havense been modified. See, e.g., 20 C.F.R. §
404.1520a (2017) (stating that in evding mental impairments, the Social
Security Administration has “identified dio broad functional areas in which [it]
will rate the degree of your functional iration: Understand, remember, or app
information; interact with diers; concentrate, persist,maintain pace; and adapf
or manage oneself”). Plaintiff refereaecthe 2017 regulations. See JS at 71.
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extreme,Id. at § 12.00(c). A markenhitation may arise when several activitieg
or functions are impaired, or even whenyooihe is impaired, as long as the degj
of limitation is such as to interfere seribuwith the claimant’s ability to function
independently, appropriately, effeatly, and on a sustained basis. Id.

The line between what constitutes a “marked” versus a “moderate”
impairment is not a bright one, buttiALJ’s finding must be supported by
substantial evidence. Suéastial evidence means suflevant evidence as a
reasonable person might accept as adeqoa@pport a conclusion. Richardson
402 U.S. at 401; Lingenfelter, 504 F.3d at 1085s more than a scintilla, but les
than a preponderance._Id. (citing Robbin§oc. Sec. Admin., 466 F.3d 880, 88
(9th Cir. 2006)). To determine whettsrbstantial evidence supports a finding,

reviewing court “must review the administive record as a whole, weighing bot
the evidence that suppodad the evidence thattdacts from the Commissioner’s
conclusion.” _Reddick, 157 F.3d at 720f the evidence can reasonably support
either affirming or reversing,” the reviewing court “may not substitute its
judgment” for that of the Commissioner. Id. at 720-21.

For example, in Lang v. ColviiNo. 10-03507, 2014 U.S. Dist. LEXIS
137852, at *58-62 (N.D. Cal. Sep. Z8)14), the ALJ’s finding that Lang’s

Impairments in the area of social functioning and concentration were only

“moderate” were not supported by stdrgial evidence wére there was “no
evidence in the record of Lang maintaimp friendships,” her treating physician
opined that she had “lost most of her ret in other people or things,” and she
was fired from her prior employment firepeatedly sleeping” on the job. In
contrast, in May v. Comm’r of th8SA, No. 12-02735, 2013 U.S. Dist. LEXIS
77081 (N.D. Cal. May 31, 2013), the distrcturt affirmed the ALJ’s finding of
only moderate limitations based on the following evidence:

Some evidence in the record showat tRlaintiff was able to interact
with people, e.g. with her gndmother, with her doctors, with
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authority figures, and with storekesg and clerks and others while

on shopping trips for shoes, clogh@nd groceries while in the

presence of her mother. Otherdmnce in the record points to

Plaintiff's isolation and difficulty innteracting independently with the

public, and her inability to function aitle her homeOn balance, as

a reasonable mind could agree wttle conclusion reached by the

ALJ that Plaintiff's difficulties in mantaining social functioning were

only “moderate,” the determinah was supported by substantial

evidence in the record.
Id. at *31; see also Deal Comm’r of SSA, No. 12697, 2017 U.S. Dist. LEXIS
49814, at *9 (E.D. Cal. MaB1, 2017) (holding ALJ reasonably found claimant
did not have “a marked ipairment with the abilities ... to do most jobs in 2010

when she was working at a serkilied job two years prior ....").

3. Plaintiff's Claimed Errors.

Plaintiff argues that the ALJ “incorrg found only ‘moderate’ restrictions
in social functioning and concentrationygistence, and pace (AR 32) the same
SSA'’s state examiners (AR 69-70).” JS at 28. For Listing 12.04, Plaintiff cite

various records as establishing that Pitiinteets Paragraph A. JS at 70-71. He

then cites records that purportedly shosvhas extreme or marked limitations
satisfying Paragraph B. #71-72. Plaintiff provides a similar analysis for

Listing 12.06. JS at 72-73. He argues that the ALJ should have accepted M$

Lletget's assessment of Plaintiff, whitsatisfies the criteria for Listings2.04 and

12.06” because she describeddhked” limitations in the devant functional areas|

JS at 25-26, citing AR 456-60.

Plaintiff also argues that Ms. Lletgetsessed Plaintiff as having a Global
Assessment of Functioning (“GAF”) score of 42, indicating that Plaintiff was
“incapable for working” and suffered a ‘fisg-level impairment.” JS at 4, 73-74
111
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4.  The ALJ's Step Three Analysis.

Regarding Listings 12.04 and 12.06, the ALJ found that Plaintiff failed t
meet Paragraphs B or C, as follows:

As explained/justified later ithis writing, under “B” criterion
rating the severity of mental impairments, the ALJ finds the
combination of claimant's afféiwe disorder (depression) (Listing
12.04) and anxiety disorder (Listing 12.06), results in “mild” to
“moderate” restriction in his aciikes of daily living; “moderate”
difficulties in his abilities to maintaisocial functioning and to maintain
concentration, persistence, or paamad has not resullen any episodes
of decompensation, each of an exted during. The claimant does not
satisfy 12.04 or 12.06 C criterion.

AR 32. The ALJ discussed the low GAEore that Ms. Lletget initially assigned
to Plaintiff, but also discussed the dngation he subsequently received and his
reports that he was doing better. AR 35.

5. Paragraph B Criteria Relevantto Plaintiff's Claimed Errors. °

a.  Criterion (2): Maintaining Social Functioning.

This criterion refers to the capacity to interact independently, appropriat
effectively, and on a sustained basis vather individuals. Social functioning
includes the ability to get along with otBesuch as family members, friends,
neighbors, grocery clerks, landlords, oslalivers. A claimant can demonstrate
impaired social functioning by, for exanmepla history of altercations, evictions,
firings, fear of strangers, avoidanceimtferpersonal relationships, or social
isolation. The claimant may exhibit stigth in social functioning by such things
as his ability to initiate social contacts with others, communicate clearly with

® In discussing only three of the Pgraph B criteria, th Court reaches no
conclusion on the fourth.
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others, or interact and actively particpat group activities. An ALJ should alsg
consider cooperative behaviors, considien for others, awareness of others’
feelings, and social maturity. Sociahtctioning in work situations may involve

interactions with the publicesponding appropriately to persons in authority (e.g.

supervisors), or cooperative behavimrngolving coworkers. 20 C.F.R. Part 404
Appendix 1, § 12.00(C)(2).

Some evidence in the record shows that Plaintiff's dislikes interacting w
others._See, e.g., AR 56 (Plaintiffiearing testimony); AR 456-60 (mental
disorder questionnaire by Ms. Lletget)ther evidence, however, shows that

Plaintiff can interact with others whemotivated to do so. See, e.g., AR 52, 460

(starting in 2012, Plaintiff attended therapy sessions with Ms. Lletget once or
a month); AR 405 (in 2005, Plaintiff helpadriend push a stolen car in San Die
and served 2% months in jail); AR 405 (in 2012, Plaintiff told Ms. Lletget he
“temporarily stays in Mexico” sometimes); AR 221 (Plaintiff shops at Walmart
a monthly basis); AR 54, 220-22 (Plaintiffaintains a relationship with his moth¢
with whom he lives; she cooks for hend takes him to medical appointments);
AR 225-26 (per his mother, he gets along with authority figures and his
impairments do not affect his ability to ggong with others); AR 48, 230 (per his
hearing testimony, from 2000-2005, Pl#imaintained employment as a call

center clerk, and this job required himmanswer phones and supervise 15 pépple

¢ The exact dates of Plaiffts employment at the chtenter are unclear. In
one form, Plaintiff reported working #te call center from January 2004 througk
August 2008, then working as a furnmgumover from March 2008 through June
2010. AR 193. For the moving job, Plaintiff worked fulltime, standing up to 7
hours each day and frequently lifting 1@p80 pounds. AR 229, 239. A medical
report from 2012 records that Plaintiff workas a call taker “2 years ago,” i.e., il
2010. AR 396. This is consistent withaitiff's claim that he became unable to
work in July 2010. AR 147, 169. Eiskere, Plaintiff claimed that he stopped
working in 2008. AR 191-92. Ms. Lletgetoerded that Plairffi worked as a call
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As part of his care plan, Ms. Lletget udgelaintiff to “engage in a conversation
with his neighbor on a daily bagis help improve mood.” AR 399.

Considered collectively, this is ffigient evidence to support the ALJ’s
finding that Plaintiff's impairments onlgause “moderate” limitations in social
functioning.

b.  Criterion (3): Maintain Concerdtion, Persistence, and Pace.

This area of mental functioning re$eto the abilities to sustain focused
attention and concentration sufficienkbng to permit the timely and appropriate
completion of tasks commonly found in waskttings. The ALJ looks not at the
specific number of tasks that a claimanamable to complete, but the nature ang
overall degree of interferened@th function. For example, the claimant may be
able to sustain attention and persidiatple tasks but may still have difficulty
with complicated tasks. Deficienciesattare apparent only in performing compl
procedures or tasks would not satisfy ititent of this paragraph B criterion.

However, if a claimant cacomplete many simple taskan ALJ may nevertheless

find that he has a marked limitation in centration, persistence, or pace if he
cannot complete these tasks without @smpervision or assistance, or in
accordance with quality and accuracy standards, or at a consistent pace with
unreasonable number and length of restgastior without undue interruptions of
distractions. 20 C.F.R. Pat04 Appendix 1, § 12.00(C)(3).

The ALJ found that Plaintiff had “modeed limitations in this area and
therefore restricted him to simple, repetitiwork that is not fast-paced. AR 37.

taker “from 2001-2005" aftewhich he “worked odd jobsn occasion.” AR 405.
This is consistent with Plaintiff's heag testimony that his last job was in 2005
a call taker, and he held that job for fiwears. AR 48. Hdid not remember what
year(s) he moved furnituréAR 49. Other records show that Plaintiff received
compensation from 1999-2003. AR 179-8ased on these records, Plaintiff ng
claims he was terminated from the call center in 2003. JS at 27.
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The ALJ, however, did notrid that his limitations we “marked” so as to
preclude any kind of work. The Alfdund persuasive the fact that although
Plaintiff's mental impairments had exidtsince childhood, he was still able to
maintain satisfactory employment at thd canter for five years. AR 32, 35,
relying on AR 48, 56, 59. The ALJdlnot error in relying on Plaintiff's
demonstrated work history to find thas mental impairments only “moderately”
limit his ability to maintain cocentration, persistence and pace.

C. Criterion (4): Episodes of Decompensation.

Episodes of decompensation are exaagons or temporary increases in
symptoms or signs accompanied by a lafsadaptive functioning, as manifested
by difficulties in performing activities adaily living, maintaining social
relationships, or maintaining concentoatj persistence, or pace. Episodes of
decompensation may be demonstrated bgxacerbation in symptoms or signs
that would ordinarily require increase@dtment or a less stressful situation (or
combination of the two). Episodesad#compensation may be inferred from
medical records showing significant alteva in medication; or documentation of
the need for a more structured psychatagsupport system (e.g., hospitalization
placement in a halfway house, or a higstisjuctured and directing household); of
other relevant information in the record about the existence, severity, and dur
of the episode. The term “repeated efdess of decompensation, each of extend

" GAF scores are not dispositivewahether a claimant is functionally
impaired. _McFarland v. Astrue, 288d=éApp’x 357, 359 (9th Cir. 2008) (“The
Commissioner has determined the GAF stddes not have a direct correlation t
the severity requirements in [the Sacsecurity Administration’s] mental
disorders listings’ citing 65 Fed. Be50,746 and 50,765 (Aug. 21, 2000));
Macias v. Colvin, 2016 U.Dist. LEXIS 41711 at *24E.D. Cal. Mar. 29, 2016)
(citing authorities deeming GAF sconasreliable). Thus, the ALJ’s findings
regarding Plaintiff’'s concentration, petence and pace wenet undermined by
Ms. Lletget's assignment of a low GAF score.

30

}98)

S,

ation
ed




O OO0 N0 O U b W N

N N N NN N N N N M b e b e e e e
O N O U A WD R ©O O 0O N0 BT PR LN =R O

duration” means three episodes withipehr, or an averagof once every 4
months, each lasting for at least 2 weeKsa claimant has experienced more
frequent episodes of shorter durationess frequent episodes$ longer duration,
the ALJ must use judgment to determiie duration and functional effects of
the episodes are of equal severity ang @ used to substitute for the listed
finding in a determination of equivalee. 20 C.F.R. Pa404 Appendix 1,

§ 12.00(C)(4).

Plaintiff does not cite to anything the record suggesting repeated episoc
of decompensation of extended duration.

Because substantial evidence support@th#s finding that Plaintiff is only
moderately limited in three of the fourm@graph B criteria, #1 ALJ did not err in
determining that Plaintiff does not satisfy Listing 12.04 or 12.06.

E. ISSUE FIVE: Did the ALJ errin_discounting the testimony of lay
witnesses?

1. Rules for Evaluating Lay Witnesses’ Opinions.

A lay witness statement can bee@ped so long as an ALJ provides a
germane reason, which can be the sesason given for rejecting a claimant’s
statements, Valentine v. Astrue, 378d 685, 694 (9th Cir. 2009) (because AL/
gave valid reasons for rejecting claimardésnplaints regarding disabling nature

of fatigue and “because the wife’stiesony was similar to such complaints, it
follows that the ALJ also gave germamasons for rejecting her testimony”).
Even if an ALJ errs in his or heretitment of lay testimony, a “decision of
the ALJ will not be reversed for errorsathare harmless.” Bah, 400 F.3d at 679.
Generally, an error is harmless if it eitffeccurred during a procedure or step th
ALJ was not required to perform,” oritf“was inconsequential to the ultimate
nondisability determination.” Stout v. Comm’r of SSA, 454 F.3d 1050, 1055 (
Cir. 2006);_Ash v. Berryhill, 676 F. App’632, 633 (9th Cir. 2017) (“[T]he ALJ
erred in failing to address the lay witnessstatement, but this error was harmles
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because the witness did not descabg limitations beyond those that Ash
described herself.”)

2.  The Parties’ Arguments.

Plaintiff argues that the ALJ erred by failing “to proval® reasons let
alonegermane reasons for rejecting” the testimony of Plaintiff's mother and
brother, Carlos. JS at 79. Plaintifemtifies Carlos’s testimony as a Form SSA-
3441. JS at 78-79, citing AR 254-58. Plaintiff identifies Plaintiff's mother’s
testimony as an adult function repshie completed on $&mber 6, 2012 (AR
220-227) and another Form SSA-3441 (AR 280-84). JS at 79.

The Commissioner conceddmt the ALJ did not mention Plaintiff’'s brothe

or mother, but argues the omission is not error because his family members
reported limitations “largely similar” to Platiff's subjective complaints. JS at 8(
Alternatively, any error was harmlesgcause the primary reason the ALJ gave
for not fully crediting Plaintiff's testimony.e., Plaintiff could work at the call
center even before receiving treatmentfisrmental health impairments) applieg
equally to the testimony of éibrother and mother. Id.

3.  Analysis.

First, it does not appear that Plifirs brother or mother completed the
referenced SSA-3441 forms. The formsaddressed to “you,” the claimant. AR
254, 280. The forms ask, “Give the naofe friend or relative that we can
contact ... who knows about your illness ..ld. One form identifies Carlos as
someone who can be contactethjle the other form identifies Plaintiff’'s mother.
Id. There is no indication, however, thilaé information in the other sections of
the form was supplied by anyone other tRdeuntiff. The first form says it was
completed via the Internet by Carol Belp in Simi Valley and the second was

completed by Health Advocates in Shern@aaks. AR 259, 284. These appear |

be people or agencies who assistedrff by typing information and submitting
the forms online. Since Plaintiff has ndéentified any testimony in the record
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from his brother, the ALJ did not err by not discussing Carlos’s testimony.
Regarding the function reports, the ALJ noted that Plaintiff feels unable
do anything, dislikes people, lives with Ipigrents, stays in his room most of the
time, cleans his room, and helps with ttesh. AR 34, citig Ex. 4E (AR 208-27,
which includes his mother’s report at AR0-27). His mother reported that he “i
mostly in his room,” has a big hernia that “does not allow him to do much,” su
from anxiety and depression, goes dubat once a month, has poor vision, and
has “no desire to do anything.” AR0-27. The ALJ discussed all these
assertions in her decision and gave reasomnejected them (e.g., inconsistent
with Plaintiff's work history, inconstent with Plaintiff's treatment records
reporting improvement with medication), dscussed above. The ALJ, therefor
did not commit error (and certainly noteudicial error) in failing to discuss
separately Plaintiff's miber’s function report.
F. ISSUE SIX: Did the ALJ err by findi ng some of Plaintiff's impairments
non-severe?

Plaintiff contends that the ALJred by finding his “learning and panic
disorders, hallucinations, headaches, diftly breathing, sleep apnea, fatigue, aj
visual problems” were naevere. JS at 21.

1. Step Two of the SequentiaEvaluation Process.

Once a claimant has shown thatsuéfers from a medically determinable
impairment, he next has thearden of proving that these impairments are “seve
Edlund v. Massanari, 253 F.3d 1152, 1160-61 (9th Cir. 2001). An impairmen
“severe” if it significantly limts a claimant’s physical anental ability to perform

basic work activities. 20 C.F.R. § 4280(c). Basic worlactivities are the
abilities and aptitudes necessary to do nuist. 20 C.F.R. § 416.921(b).
Examples of physical work activities imcle walking, standg, sitting, reaching
and carrying._Id. A severmpairment is one that h&shore than a minimal effect
on the individual’s ability to do work.” Social Security Ruling (“SSR”) 96-2p.
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Conversely, an impairment is “non-se#&if it does not significantly limit a
claimant’s ability to perform basic wodctivities. 20 C.F.R§ 416.921(a). Ifa
claimant does not have a dieally determinable impairment that is “severe” ove
a period of at least 12 consecutive monthen the claimant is not disabled. 20
C.F.R. 8 416.909.

The ALJ must considehe combined effect ddll the claimant’s

impairments on her ability to function, Wwaut regard to whether each alone was

sufficiently severe. 42 U.S.C. § 423(d)(2){BSR 86-8, 85-28. The ALJ must

also consider the claimant’s credible ®dtive symptoms, such as pain or fatigug,

in determining severity. SSR 88-13; 20F.R. § 416.920(c). “The severity
regulation increases the efficiency aetiability of the evaluation process by
identifying at an early age those claimants whose medical impairments are sq
slight that it is unlikely they would be found to be disabled even if their age,
education, and experience nedaken into account.Bowen v. Yuckert, 482 U.S.
137, 153 (1987).

2.  Analysis of Each Allegedly Severe Condition.

a. Learning Disorder.
The ALJ determined, “while the evidence does not establish a learning
disorder, any such condition has po¢vented the claimant from working
competitively in the past and would not peev similar work in the future ....” AR

31. Plaintiff argues that his prior worktae call center cannbe characterized as

“competitive,” because he only reged compensation commensurate with
“substantial gainful employment” for twaegrs. JS at 44. In this context,
however, “competitive” employment simptyeans that Plaintiff’'s work setting
was not sheltered; he was required tdqren the same tasks as other employee!
Next, Plaintiff argues that he wa®fininated from his simple repetitive jol
for being ‘too slow,” undercutting the ALJ’s logic that his past work demonstr
his learning difficulties do not precludenifrom even simple, repetitive work. JJ
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at 45. As discussed abgwehen asked at the heagiwhy he stopped working,
Plaintiff testified that the company moveahd the ALJ was entitteto rely on this
testimony.

b. Panic Disorder.

The ALJ found, “the weight of thevidence does not support a panic
disorder or agoraphobia but a generaliaagiety disorder, perhaps with some
remnants of posttraumatic stress disof@arSD).” AR 31. Due to this finding,
the ALJ included limitations in PlaintiffRFC to reduce workplace stress, such
limited contact with co-workers, no fate-face contact with the public, no fast-
paced working environments, andyslmple, repetitive work. AR 37.

Plaintiff has not explained why the restions in the RFC would have bee
any different if the ALJ had considered R to have a “panic disorder” versus
an “anxiety disorder.” The thrust of R#iff's argument seems to be that the AL
should have accepted Plaintiff's testimdhgt his anxiety/panic disorder so
markedly impairs his functioning that hannot consistently go to a jobsite or

interact with others. As discussed abaie ALJ gave specific reasons supporte

by substantial evidence for determiningttPlaintiff can leave his house and
interact with others when ficiently motivated to do so.
C. Hallucinations.
The ALJ found, “while the weight dhe evidence does not establish a
psychotic disorder or component, anlated symptoms that might be credited

(e.g., hallucinations) appearh@ave been controlled or tave dissipated.” AR 31|

At the hearing, Plaintiff testifiee experienced visual and auditory
hallucinations, and that his medicatiahd not help much. AR 57-59. While
Plaintiff told SFMHC at his 2012 intakgpointment that he started hearing voic
about three years earlier and “vaguedgort[ed] visual hallucinations” (AR 529),
Ms. Lletget did not observe him expancing hallucinations (AR 528) and he
declined to take antipsychotic medioca (AR 434). In 2014, Dr. Yegiazaryan
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noted Plaintiff was “logical, not delusidiia AR 528; see also AR 517 (May 12,
2014 record saying Plaintiff was “doing lig As discussd above, the ALJ’s
finding that his mental health improvaéter he started taking medication is
supported by substantial evidence.

Ultimately, Plaintiff fails to pointo any acceptable medical source who
diagnosed Plaintiff as having a medicallyaeteninable psychotic disorder likely t(

J

cause hallucinations. He similarly failsgoint to any evidence other than his own
discredited testimony tending to show thatexperiences hallucinations so ofter]

that they would impair his ability to work. Thus, the ALJ did not err in finding that

Plaintiff’'s hallucinations are not a severe impairment.
d. Headaches and Difficulty Breathing.
A “medically determinable impairment” is one shown to exist by medica|
signs and laboratory findings. 20 C.F§&404.1529(b) (“[S]yptoms, such as
pain, fatigue, shortness of breath, weasy®r nervousness, will not be found to
affect your ability to do basic work activities unless medical signs or laboratory
findings show that a medically deterrable impairment(s) is present.”)
Headaches and difficulty breathing arenpgoms, not impairments. The ALJ
“considered the claimant’s complairtcheadaches, difficulty breathing and
dizziness in her assessment of symptorst“found “there is no showing of a
medically determinable cardiac, respirgtor neurological” impairment. AR 31.
Regarding headaches, Plaintiff still does not point to any medical signs |or
laboratory findings showing that he suffdrom a neurological impairment likely
to cause headaches. Instead, Plaintifsdibehis subjective complaints. JS at 5,
citing AR 526 (Ms. Lletget'snitial assessment recording Plaintiff’s complaint of
“constant headaches”); JS at 10,rgtiAR 254 (Plaintiff's February 2013 SSA-
3441 form saying “headaches are wors@3;at 79, citingAR 280 (subsequent
SSA-3441 form saying headaches are “hagvof March 2013). As discussed
above, the ALJ did not err in discourgiRlaintiff's subjective complaints.
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Regarding difficulty breathing, the Aldld consider Plaintiff's obesity, a
condition likely to cause shortness of breafiR 32. Plaintiff has not pointed to
any medical evidence (like a respiratéupction test) that his daytime breathing
difficulties are so serious that they mdn@n minimally affectis ability to work.

e. Sleep Apnea and Fatigue.

The ALJ found, “the claima apparently has sle@pnea and relates relate
fatigue (Ex. 4B. However, he now usesGPAP machine, with acknowledged
benefit (testimony), and little in theedical documents suggests ongoing
subjective or objective concernslomited functioning.” AR 31.

In 2012, Plaintiff told Dr. Huthsteim¢hat he experiences “anxiety in the
night when he has trouble breathing.” AR4. In May 2013, Plaintiff underwent

a sleep study and was diagnosed with obstredigep apnea. AR 6, 542. At the

2014 hearing, Plaintiff testified that he uge€PAP machine. ABR4. He testified
that the machine helps, but “sometisiihis] mind keeps [him] up.”_1d.

On this record, substantial eviderszgports the ALJ’s finding that
Plaintiff's sleep apnea is not sevei®ee Casteneda v. Bm, No. 14-1903, 2015
U.S. Dist. LEXIS 71359, at *9 (E.D. Caune 2, 2015) (upholding ALJ’s
determination that claimant’s “sleep aprfevas] not severe vem he used a CPAP,

machine”). There is no @ence that when using@AP machine, Plaintiff
experiences sleep apnea-related daytnogsiness that more than minimally
affects his ability to work.
f. Vision Problems.
Regarding Plaintiff's vision, the ALJ found as follows:
The claimant relates having visymbblems since childhood. ...

8 Per this exhibit, in September 2013, Lim noted that Plaintiff has had
“sleep apnea since June 2011” with “fakggdue to sleep apnea,” but he was not
using a CPAP machine at that time. AR 395, 398.
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A consultative examination showeeduced visual acuity, with some
correction on pinhole, but no tewmy with glasses. However,
examination of the eyes was unremétka It appears that the acuity
deficits are correctable. In anyexnt, the claimant moved about freely
during the examination (Ex. 4F [AR 398]). Any visual concern did not
prevent the claimant fro working as a transportation clerk for 4 to 5
years (or from other employment) and was not a reason for his
termination, and there has not beegy enaterial change since. In sum,
any visual concern does not appéaraffect the claimant’'s work
capacity. Given these factors, tAkJ rejects the State agency limits
on depth perception (Ex. 3A). Howar, even if the claimant were
precluded from jobs requiring precisision, this would not alter the
ALJ’s decision.

AR 31-32. In other words, the ALJ reasdrthat since Plaintiff's vision deficits

have not changed since he worked atclecenter, his vision deficits would not

preclude him from doing that work again. Plaintiff has not identified anything |i
the record that underminesghieasoning, and thus fails to show prejudicial etrar.

G. ISSUE SEVEN: Did the Appeals Countt err in refusing to admit some
of Plaintiff's new evidence?

1. Rules Governing New Evidence.

A claimant may ask th&ppeals Council to reviewan adverse decision by
an ALJ. The Appeals Council will revietie ALJ’s decision if it receives
evidence “that is new, material, ardlates to the period on or before the date of

? Plaintiff reported he has no driver'sdinse because of his “bad vision.”
AR 211; see also AR 54. Court receibmitted by Plaintiff, however, list a
California driver’s license number for hinDkt. 34-2 at 2. The superior court m:
have listed Plaintiff’'s California identification number as a driver’s license
number. AR 145 (illegibleapy of identification card).
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the hearing decision, and there is a reasonable probability that the additional
evidence would change the outcomehs decision.” 20 C.F.R. § 404.970(a)(5)
(emphasis added). Per the regulationa,dafaimant submits “additional evidence
that does not relate to the periauor before the date of the administrative law
judge hearing decision ..., the Appeals Council wiBend” the claimant a notice
that explains why it did not accept the ambohal evidence. 2C.F.R. § 404.970(c)
(emphasis added).

If the Appeals Council declines to actepe or more pieces of additional

evidence (as happened in this case [see ARR]f Plaintiff obtains new evidence

after the Appeals Council’s decision (as diappened in this cageee JS at 91)),
then the claimant can ask the district ¢aarremand the case to permit the ALJ {
consider the new evidence. Remandgpropriate if (1}he new evidence is
“material” and (2) there is “good cause” for the failure to incorporate such
evidence in the record in a prior peeding._Burton v. Heckler, 724 F.2d 1415,
1417 (9th Cir. 1984) (citing 42 U.S.C. § 405(g)).

“To demonstrate good cause, the clainranst demonstrate that the new

evidence was unavailable earlier.” Mawe Massanari, 276 F.3d 453, 463 (9th
Cir. 2001);_see also Key v. Heckl&g4 F.2d 1545, 1551 (9thir. 1985) (“If new
information surfaces after the Secrgtarfinal decision and the claimaabuld not

have obtained that evidence at the time of the administrative proceeding, the
good cause requirement is satisfied.”) (emphasis added).

To be material, the new evidence miisar “directly and substantially on
the matter in dispute.” _Mayes, 27@#&.at 462 (holding no remand required whg
claimant failed to demonstrate that “th&ck] condition diagnosed in November
1997 [and discussed in the new evidencehesxisted when the ALJ hearing wa
held in May 1997”). This means it must pp@bative of the claimant’s condition :
or before the time of the disability heaginSanchez v. Secretary of Health and
Human Services, 812 F.2d 509, 511 (9th €888) (citing 20 C.F.R. 8§ 404.970(b
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(holding evidence of “mental deterioratiafter the hearing ... would be material
to a new application, but not probative of his condition at the hearing”).
Materiality also requires plaintiffs tmlemonstrate that #re is a reasonable
possibility that the newvidence would have changed the outcome of the
administrative hearing.” Mayes, 276 F.3d at 463.

2. Factual Background of Plaintiff’'s New Evidence.

a. Dr. Yegiazaryan’s Opinions.

The Appeals Council accepted three mewords into evidence: (1) a Marc
29, 2015 letter brief from Plaintiff's lawy€AR 6, citing Ex. 15E [AR 294-97]);
(2) an April 4, 2015 letter from Plaintiffd., citing Ex. 16E [AR 299]); and (3) a
May 29, 2013 sleep apnea study from OMrew Medical Center (id., citing Ex.
12F [AR 542-43]).

The letter brief cites extensively &am opinion from Dr. Yegiazaryan dated
February 24, 2015. AR 294. The Appe@suncil expressly declined to make D
Yegiazaryan's February 24, 2015 opinion part of the record, reasoning as foll

The [ALJ] decided youcase through November 20, 2014. This new

information is about a tar time. Thereforeit does not affect the

decision about whether you were disabled beginning on or before

November 20, 2014. If you want @i consider whether you were

disabled after November 20, 2014, you need to apply again.
AR 2.

Plaintiff argues that the AppeaCouncil should have accepted Dr.
Yegiazaryan's February 24, 2015 opiniomasv evidence. JS at 91. It was not
attached as an exhibit to the Joint Stiiola When the Court invited Plaintiff to
lodge this opinion, Plaintiff filed a Notice of Lodgment identifying the first
attachment as “Dr. Yegiazaryan's 2/28 Mental Medical Source Statement.”
Dkt. 34 at 1.

The actual exhibit, however, is a hal Medical Source Statement by Dr.
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Yegiazaryan dated November 13, 20T%kt. 34-1 at 7. Dr. Yegiazaryan's
February 2015 opinion wagpparently different frorher November 2015 opinion
For example, Plaintiff's March 2015 lettenddr(which cites the February opinion
says that Dr. Yegiazaryan assigned Ritiia GAF score of 45. AR 294. In
contrast, Dr. Yegiazaryan's November 2015 opinion says Plaintiff’'s current G
score is 42 and his “highest GAF past yewas also 42. Dkt. 34-1 at 2. Other
guoted portions are similar, but not iieal. Compare AR 294 (block quote fron
page 1 of February 2015 opinion) with Dkt. 34-1 at 2 (page 1 of November 2(
opinion). The two opinions do not reptte same symptoms or assess the sam
limitations. _Compare AR 295 (February 20d@inion said Plaintiff suffers from

“blunt, flat or inappropriate affect,” ‘gychomotor agitation aetardation,” and
“motor tension”) with Dkt. 34-1 a8 (November 2015 opinion does not check
those boxes); AR 295 (February 2015 opmsaid Plaintiff was “seriously
limited” in performing varous activities) and Dkt. 34-1 at 4-5 (November 2015
opinion does not check “seriously limited” for any activity; all are rated “unablg
meet competitive standards”).

Dr. Yegiazaryan’'s November 2015 ojun is a “Mental Medical Source
Statement” form. Dkt. 34-1. In thidrm, she estimated that she saw Plaintiff
once a month from April 2012 through the dsite completed the form. Id. at 2.

She diagnoses Plaintiff with (1) major degsive disorder, (2) panic disorder witl

agoraphobia, and (3) PTSId. She reported that he experienced no side effeg
from his medication, but heevertheless had a “poor response to treatment.” Idl.

Two pages of the form consist ofarts listing work-related activities and

checkboxes rating the degree of limitationdéach activity “on a day-to-day basis

in a regular work setting.”_Id. at 4. &lpotential ratings are (1) unlimited or ven
good, (2) limited but satisfactory, (8¢riously limited, (4) unable to meet
competitive standards (defined as “noticeable difficulty ... from 21-40 percent
the workday or workweek”), and (5) no ugkdbility to function. _Id. For all
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twenty-five of the activities listed, Dr. Ye&azaryan rated Plaiffiti‘unable to meet
competitive standards.” 1d. at 4-Fhese include basic activities such as
understanding and remembering “very $taord simple instructions,” making
“simple work-related decisions,” askingrfgle questions,” maintaining socially
appropriate behavior, and ugipublic transportation. Id.

Under the charts, the form asked &or explanation of the “three most
limited categories” including the “mediddlinical findings that support this
assessment.”_Id. For eaghthe three charts, Dr. Yegaryan left the explanatiot
section blank._Id.

The form is identified as a “medicsburce ... from Dr. Yegizaryan.” _ld. at
2. The signature on the opinion is illegibbut the printed name is clearly Dr.
Yegiazaryan._ld. at 7. The printingpwever, greatly resembles that of social
worker Ms. Lletget, and the author misipd the doctor’s mae, “Yegiazarayn.”
Compare AR 403, Dkt. 34-1 at 2 (the wdndother”), AR 404, Dkt. 34-1 at 2 (the
date “4/24/12”), AR 460,r&d Dkt. 34-1 at 7 (addressd printed name of Dr.
Yegiazaryan) with AR 429 (Dr. Yegiazaryan’'s writing).

b. Expungement Records.

Plaintiff also argues that this Court should consider his expungement
records, although they were submittedher to the ALJ nor Appeals Council.
Dkt. 34-2. They show that in M&014, in case no. SCS191131, the San Diegq
Superior Court granted Plaintiff’s motiamder California Peth&ode § 1203.4 to
expunge his conviction for violating California Health and Safety Code § 1134
(possession of marijuana for s§)e Per the superior court’s online records, the

1 The Joint Stipulation characterizes Plaintiff's criminalecas “a car theft
charge.” JS at 12. Counsel apparerghied on Ms. Lletget’'s note that Plaintiff
told her he was arrested for “helpingefrd push [a] car that [he] did not know ...
was stolen.”_ld., citing AR 405. The sujm® court records, however, reference
“violation of HS11359.” Dkt. 34-2 at 1. i$ unclear if Plaintiff’'s criminal case
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criminal case against Plaifitvas filed in February 2005.

Plaintiff argues these records are “catli’ because they disprove the ALJ'$

assertion that he lost his call center job for reasons unrelated to his job
performance. JS at 27, 48, citing AR(3de denied having any problems on the
job(s) (testimony), explaining it ended ®inthe company moved (testimony), wi
other evidence suggesting he was incatesl [citing AR 405].”). Per Plaintiff,
the expungement records confirm his ari@ccurred in 2005, making it more
likely that he lost his call center job i9@3 (the last year he showed earnings)
because he was too slow, not in 2005 because he was attekted.

3. Dr. Yegiazaryan’s Febwary 24, 2015 Opinion.

The Court assumes that Dr. Yegiaaar's February 2015 opinion is as
represented in Plaintiff's letter brieAR 294-297. Even makg that assumption,
Plaintiff fails to make the showing necessary for remand.

First, Plaintiff fails to demonstrate “good cause” for his failure to obtain
opinion about his functionality from Dr. g@&azaryan prior to the ALJ’'s Novembsg
2014 decision. Her treating relationship witlaintiff started in 2012. AR 433.
She saw Plaintiff once a montdkt. 34-1 at 2. Plaintfi retained counsel to assis
him in his disability case in June 2018R 97-98. Ms. Lletget completed a
guestionnaire in 2013. AR 457-60.

Plaintiff argues it is sufficiently “goodause” that the opinion did not exist
until it was written in February 2015. JSO& This fails to demonstrate that an
opinion about PlaintiffSunctionality was not avkable earlier from Dr.
Yegiazaryan, had she been asked tvigle one. Good causequires reasonable
diligence, particularly when a partyrispresented by counsel. Mayes, 276 F.3d

involved multiple charges agair@kaintiff and his co-defendant.

1 The Court is skeptical of this reasng. The ALJ already believed that
Plaintiff was arrested in 2005.
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463 (“The claimant must also estahligood cause for not having sought the
expert’'s opinion earlier); Sanchez, 882d at 512 (holding that the applicant
lacked good cause to remand for consitiensof two psychological examinations
prepared after the applicant’s disabilitgtermination when his attorney knew of
the applicant’s memory loss but failed to explain why the applicant had not
requested a mental evaluation earlier).e Thint Stipulation lacks any explanatig
as to why Dr. Yegiazaryan was not agke complete a Mental Medical Source
Statement form earlier.

Second, Plaintiff has not showratlDr. Yegiazaryan's February 2015
opinion is probative of his condition prito the ALJ’s opinion, as opposed to
documenting a decline in his condition after the ALJ's decision. The date of g
medical opinion is not dispositive of wihet it “relates to the period on or before
the date of the hearing decision” for purposes of 20 C.F.R. § 404.970(a)(5). |
example, in Taylor v. Comm’r of & 659 F.3d 1228, 1233 (9th Cir. 2011), the
Ninth Circuit found that the Appeals Catihhad improperly failed to consider a

medical source opinion that post-dated &LJ’s decision. The Ninth Circuit
reasoned that the doctor’s opinion “related to” Taylor's mental health before t
ALJ’s decision because (1) it addressegighme mental impairments considere(
by the ALJ, (2) the doctor had treated Taylor for many years, including two
examinations before the ALJ’s opiniomda(3) the doctor supervised the licenseg
nurse practitioner who treated Taylor. Id. at 1232-33.

Nevertheless, a medical opinion thlaiscribes a deterioration in the
claimant’s condition after the ALJ’s den is not probative of the claimant’s
condition during the relevatime period._Smith vBowen, 849 F.2d 1222, 1226
(9th Cir. 1988) (contrasting relevant, refpestive medical opinions with irrelevai

medical opinions describing “any deteaton in [the claimant’s] condition
subsequent to” the relevant cutoff datd#ll v. Secretary of Health, Educ. &
Welfare, 602 F.2d 1372, 1377 (9th Cir. 1979) (new evidence “was of extreme
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doubtful relevance becaugavas based on an examiimam eight months after
[claimant’s] insured status”); Chavola Colvin, No. 13-3943, 2014 U.S. Dist.
LEXIS 32132, at *5-6 (C.D. Cal. Mar. 11, 2014) (“Dr. Lane’s opinions from Ju
and September 2009 were pobbative evidence of plaiff's limitations during
the earlier, relevant period ofrdei 27, 2007, to May 20, 2009....").

The letter brief does not indicate tliat Yegiazaryan was asked to confing

her assessment to 2014 or render aspictive opinion. Plaintiff has not
submitted Dr. Yegiazaryan’s February 2@inion for this Court to review.
Comparing the letter brief to the Noveent2015 opinion lodged with the Court,
Dr. Yegiazaryan opined that Plaintifit®ndition declined in the nine months
between February 2015 and Novembet5 (e.g., lower GAF score, activity
ratings changed from “seriously lirad” to “unable to meet competitive
standards”). Plaintiff mahave experienced a simildecline between November
2014 and February 2015. Indeéu, Yegiazaryan's 2013 and 2014 treating
records show that once Plaintiff begartreat his mental impairments with
medication, he did better. See, e.g., 3E3 (11/04/13 record that Plaintiff is
“doing well” and “less deprsed”); AR 515 (08/12/13 record that Plaintiff “doeg
better on meds”); AR 517 (05/12/14 record sgyflaintiff is “doing well”). It is

guite a change for Dr. Yegiazaryan to opim&015, “poor response to treatment,

Dkt. 34-1 at 2.
The Joint Stipulation does not discudsy Dr. Yegiazaryan’'s February 201
should be viewed as probative of Plaingf€ondition in 2014. In support of his

materiality argument, Plaintiff cites Brewes v. Comm’r, 682 F.3d 1157 (9th Cir.

2012). JS at 95. In Brewes, thppeals Council accepted a new medical opinic
drafted after the ALJ’s decision, and thmth Circuit found that, upon considerin
the new opinion, the ALJ’s decision was sapported by substantial evidence.
at 1163._Brewes is inapposite, becatlgenew opinion expressly stated that the
claimant’s “symptoms had been consistentabout a decade.” Id. at 1164. Thu
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there was no possibility that the new opmimerely documentealdeterioration of
the claimant’s condition.

Here, the crux of Plaintiff's argumeistthat his symptoms are getting wors
over time, because he contends that immotdo the work he did in 2005. See,
e.d., AR 208 and 264 (daw between 2012 and 2013salf-reported activities);
AR 254 and 280 (February and Ma2bl3 SSA-3441 forms); AR 525 (in 2012,
Plaintiff told Ms. Lletget that his symptonmsve “increased last 2 to 3 years”).
Given this context and the variability of Dfegiazaryan’s opinions over time, th
Court cannot conclude that Dr. Yagaryan’s February 2015 opinion was
probative of Plaintiff’'s conditioon or before November 20, 2014.

4, Expungement Records.

Plaintiff argues that “good cause exists for not submitting [the expungel
records] sooner, as [Plaintiff] did not have the documents.” JS at 48.

The fact that the recordagere not in Plaintiff’'s possession prior to the ALJ

decision does not establish good causee &tpungement records were created |i

May 2014. Dkt. 34-2. The record containeferences to Ms. Lletget’s attempts
to assist Plaintiff with his motion tocpunge in January 2013. AR 428. Plaintiff
has failed to explain why ha his attorney did not obtain his court records earli
Regarding relevance, the expungementngxare consistent with Plaintiff’
testimony that he stopped working in 20@8R 48) and Ms. Lletget's notes that
Plaintiff stopped working in 2005 and was arrested in 2005 (AR 527). The
expungement records have no tendencyhowsthat Plaintiff stopped working in
2003, or that he was laid off from thdlazenter for being too slow. While the
Court agrees that earnings records sRtantiff’'s earnings stopped in 2003, if
Plaintiff misspoke at the hearing concernimg last date of employment, then hig
attorney should have clarifighe record at that time-aving failed to do so, the
ALJ was entitled to resolve conflictingieence by relying on Plaintiff's hearing
testimony that he stopped working in 2Gf%d did so for reasons unrelated to hi
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job performance.
H. ISSUE EIGHT: Should this case be reversed for the payment of
benefits or remanded foradditional proceedings?

Having found no legal error, this issue is moot.
\Y2
CONCLUSION
For the reasons stated above, the decision of the Social Security
Commissioner is AFFIRMED.

Dated: November 15, 2017

KAREN E. SCOTT
United States Magistrate Judge
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