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Simental v. United States of America Do
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA Case Nos. 2:15-CR-00002-CAS
2:16-CV-03784-CAS
Plaintiff,

V.
JOSE ANTONIO SIMENTAL

Defendant.

)
)
)
)
) ORDER
)
)
)
)
)

l. INTRODUCTION

Defendant Jose Antonio Simental is axitan citizen with no legal status within
the United States. See Cr.tDR (“Plea Agreement”) § 10.During the period when
petitioner illegally resided within the Uted States, he comtted several crimes
resulting in deportation which are relevant te thstant motion. Cv. Dkt. 9 (“Opp’n”) g

! Simental’s criminal case was assigroase number 15-cr-0002. Simental’s
criminal docket is cited herein as “Cr. DKK].” Simental’s civl case number is 16-cv-
3784, generated upon Simentalljf of the instant motion. Simental’s civil docket is
cited herein as “Cv. Dkt. [X].”
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2—-4. Simental’s prior convictions include aggated felonies, mosécently in 2003 for
possession for sale of a narcotic controfletistance. Plea Agreement  10. After
Simental’s imprisonment for the 2003 aggated felony, Simental was deported to
Mexico in 2006. Opp’n at 4. Petitioneaturned to the Uted States almost
immediately. _Id. In 2008, the governmehiarged Simental with illegal reentry under
8 U.S.C. § 1326(a), (b)(2). See United Statelnse Antonio Simental, No. 08-cr-145;
CAS (C.D. Cal), dkt. 1 (“2008legal Reentry Case”). Prior to sentencing in the 2008
lllegal Reentry Case, Simental executed a ‘fiestk” plea agreement. Opp’n at 4. As

set forth in the plea agreement in the 20@%al Reentry Case, Simental was sentend
to a low-end term of 51 months imprisoem, followed by a three-year term of
supervised release, which included conditithrag petitioner must not illegally reenter
United States or commit any new crimes. dtd5. Upon completing the prison term,
Simental was again deported to Mexico. Ahain, Simental illegidy returned to the
United States. |d.

Simental violated multiple terms of his fedesupervised release. Id. In additig
to illegally returning to the United Statespfgintal was arrested for receiving stolen
property in April 2014._1d. In June 201detitioner was taken tio federal custody to
answer the alleged supervigedease violations. |d.

On January 6, 2015, the government féedinformation charging Simental with
illegal reentry pursuant to Section 132@&raj with a plea agreesnt signed by Simenta
and his counsel. See Cr. Dkt. 1; Pleadgment. The 2015 plea agreement sought tg
resolve liability for (a) Simental’'s superviseglease violations and (b) Simental's sec
Section 1326 illegal reentry charge. Phegeement 9 3—4. As part of the plea
agreement, the U.S. Attorneyfice (“USAQ”) agreedo recommend (i) no additiona
prison time for violations of Simental’s 2008 supervised release and (ii) the terming
of that term of supervision. Id. | #or the 2015 illegal reentry charge, the parties
stipulated that Simental would be sentenced term of imprisonment at the mid-point
the applicable Sentencing Guidelines rantge 1 13. The applicable Sentencing
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Guidelines range would be determined by Sitaks Total Offense Leel. Id. In the
plea agreement, Simental and the USAO dated the Total OfferesLevel at 17, but
stipulated that if Simental’s Calculat€uliminal History Category was assessed at
Category VI, instead of a lower categaifyen Simental’s Early Disposition Program
Departure would be worth only two creditstead of four, bringing the Total Offense
Level to 19. 1d. T 12. OMay 7, 2015, the USAO filed ailef on Simental’s sentencing
noting that his Criminal History Category svaorrectly calculated at VI, bringing
Simental’s Total Offense Level to 19 in accordance with paragraph twelve of the p
agreement. Cr. Dkt. 23 at 1, n.1. eféfore, the USAO recommended a sentence of
seventy months (the mid-point of the apable Guidelines rage), followed by a new
three-year term of superviseglease, and a special assesgné$100. Id. at 1.

On May 8, 2015, Simental’s counsi¢dl a sentencing memorandum arguing th
the classification of his criminal history as Category VI was inaccurate, his proper
category was lower, and he should be pernhitbeenter into thelea agreement with a
Total Offense Level of 17 rather than 1@r. Dkt. 24 (“Defense Memorandum”). On
July 6, 2015, the Probation Office issueedupplemental Presentence Report affirming
the criminal history calculation as accurate dedlining to revise the report to reflect {
Simental’s lower calculation. Cr. Dkt. 28n September 15, 2015, in accordance wi
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the plea agreement and supplemental presenteport, the Court sentenced Simental to

seventy months imprisonment, followed by se#year term of supervised release, ar
special assessment of $100. Cr. Dkt. $4mental did not file a direct appeal.

On May 31, 2016, Simental filed the inst@no se motion to vacate, set aside, @
correct his sentence pursuant to 28 U.S.225b5 on the grounds of ineffective assista
of counsel and prosecutorial misconduCtv. Dkt. 1. Simental submitted a
memorandum of points and authorities in suppf his motion. Cv. Dkt. 2 (“Mot.”).
The Court ordered the government to &le opposition no later August 8, 2016.

Cv. Dkt. 5. The government did not féa opposition until March 1, 2017, when it
submitted a document under seal. Cv. DKt(Jpp’'n”). On Marc 27, 2017, Simental
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moved to unseal the government’s response.DRtz 10. The Court denied Simental's

motion to unseal the government’s responsegaadted an extension for Simental to f
a reply by June 26, 2017. Cv. Dkt. 12imental did not file a reply.
. LEGAL STANDARD

A prisoner in custody claiming the rigtat be released mayove the court to
vacate, set aside or correct his sentence dalmeshow “that the sentence was impose
violation of the Constitution or laws of tiénited States, or that the court was without
jurisdiction to impose such sentence, or thatsentence was @xcess of the maximum
authorized by law, or is otherwise subjecttdlateral attack[.]” 28 U.S.C. § 2255(a).
[ll. DISCUSSION

In the instant Section 2255 motion, St alleges ineffective assistance of
counsel (“IAC”) and prosecutoriahisconduct. Mot. at 1.

A.  Whether Simental's Claims AreBarred by Procedural Default

As a preliminary matter, the governmeasserts that Simental procedurally
defaulted on his claims, with the exceptiorh@f challenge to the constitutional adequ
of his counsel’s representation, by not ragsihem before this Court or on a direct
appeal. Opp’n at 10.

“Habeas review is not to substitute for appeal.”_United States v. Braswell, 5(
F.3d 1147, 1150 (9th Cir. 2007)When a party could haveised an issue in a prior
appeal but did not, a court later hearingghme case need nairnsider the matter.”

1 in
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United States v. Nagra, 147 F.3d 875, 882 (Qith 1998). “Section 2255 is not designed

to provide criminal defendants repeatgubortunities to overturn their convictions on
grounds which could have been raised oediappeal.”_United States v. Dunham, 76
F.2d 1395, 1397 (9th Cir. 1985). “A § 2255 mowprocedurally defaults his claims by
not raising them on direct appeal amat showing cause and prejudice or actual
Innocence in response to tthefault.” United States WRatigan, 351 F.3d 957, 962 (9th
Cir. 2003) (citing Bousley v. United Ses, 523 U.S. 614, 622 (1998)). A petitioner
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shows cause for procedural default whehe“tlaim rests upon a new legal or factual
basis that was unavailable at the time oécliappeal.”_Braswle 501 F.3d at 1150.

Here, Simental did not raise a chafor prosecutorial misconduct during his
proceedings before this Court or before Minth Circuit on a direct appeal; indeed,
Simental did not pursue an appeal. Rertnore, Simental has not presented any
justification for the default or attemptéo demonstrate cause and prejudice.
Accordingly, the Court concludes that Simans procedurally barred from raising the
issue of prosecutorial misconduct for thetftrsie by way of a Section 2255 motion. §
United States v. Frady, 456 U.S. 152, 168 (1982).

Similarly, Simental did not raiselAC claim on an appeal. However,

“constitutional claims may beisged in collateral proceedingsen if the defendant faile
to pursue them on appeal.” United StateSchaflander, 743 &d 714, 717 (9th Cir.
1984). Indeed, “the customary proceduréhis Circuit for challenging the effectivenes

of defense counsel in a federal criminaltrs by collateral #iack on the conviction
under 28 U.S.C. § 2255.” |d. If the perforrosarof petitioner’'s counsel “fell below the
standard of competency of counsel sethfain Strickland v. Washington, 466 U.S. 668

(1989) . . . he has demonstrated cause ®ptocedural default.”_United States v.
Skurdal, 341 F.3d 921, 925 (9thr. 2003). If a petitioner succeeds in showing causs
prejudice prong requires a showing that the errors at his trial “worked aotba and

substantial disadvantage, infecting hisirentrial with error of constitutional
dimensions.”_Frady, 456 U.S. at 170 (emphasis in original).

The Court will thus consider whethen&ntal's IAC claimmeets the Strickland
test and thereby demonstrates cause agjddgice to excuse procedural default with
regard to that claim.

B.  Whether Simental Establishesneffective Assistance of Counsel

The Supreme Court set forth a two-prong tesestablishing ineffective assistar
of counsel in Strickland. First, the defemd must show that counsel’s performance W
deficient, and second, thaktkleficient performance prejudicdte defense. Strickland
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466 U.S. at 687. With respect to the first grpoa deficient performance is one that fal
“below an objective standard of reasonableriekk.at 688. “To this end, the defenda
must identify the acts or omissions that atleged not to have been the result of

reasonable professional judgment.” Unitedt& v. Schaflander, 743 F.2d 714, 718 (
Cir. 1984). “Judicial scrutiny of counsel’'sri@mance must be highly deferential. . . .

[A] court must indulge a strong presumptioattibounsel’s conduct falls within the wid
range of reasonable professional assistan&gritkland, 466 U.S. at 689. Second, the
defendant must affirmatively proyeejudice._Id. at 693. “elmust show that there is g
reasonable probability that, but for counsel’s unprofessional errors, the result of thg
proceeding would have been different. A reasonable probability is a probability
sufficient to undermine confidence in tbetcome.” _Schaflander, 743 F.2d at 718.

Simental argues that defense counseligemineffective assistance because hi
attorney: (a) “allowed the government teeywmior illegal reentry convictions” to
incorrectly enhance his Criminal History SepMot. at 3; (b) never provided Simental
with a copy of the presésnce report, id. at 4(c) failed “to argue for departures such
cultural assimilation . . . and othenitigating factors,” id. at 3and (d) failed to “[explain
the ramifications of the waivers in the ple@. at 3. The Court addresses these
arguments in turn.

First, in response to Simental’s argumeagarding the accuracy of his Criminal
History Score, the government contends thateital fails to “presd a cognizable clairn
as non-constitutional sentencing errorsrasesubject to review in a Section 2255
proceeding.” Opp’n at 9. The Ninth Circhids held that “allegations of such senteng
errors, when not directly appealed, act generally reviewable by means of a §

? Simental attaches an email he sertiitpattorney, dated August 13, 2015, in
which he states, “I have never seenindictment, nor have | seen the Sentencing
Memorandum, that we orelgovernment filed. TheSR and recommendation???
Never seen anything.Cv. Dkt. 1, Ex. A.
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2255 petition.” _United States v. Schlesing&,F.3d 483, 484 (9th Cir. 1994). HoweVer,

if defense counsel failed to challenge a pre=sre report at or before sentencing, that
omission may strengthen a claim of ineffeetassistance. See United States v. Donn,

661 F.2d 820, 824 (9th Cir. 1981). In Dotime Ninth Circuit held that “a defense
counsel’s failure to show his client theepentence report falls logv the standard of

reasonably competent representation. If tip@mecontained materially false information
that the trial court relied on in sentencing thilure to show it to [the defendant] clearly

was prejudicial.”_ld; see also JonesdJnited States, 783 F.2d 1477 (9th Cir. 1986)

(explaining that the narrow holding of Doapplies only when the sentencing court has

relied on the challenged information to imp@ssentence not warranted by the testim
at trial).

In this case, Simental’'s counsel ila sentencing memorandum that challenge
the government’s calculation of Simentalsminal History Score and argued for a
lower Total Offense Level. See Defenldlemorandum. ThBefense Memorandum
states that the presentence report “accuratynt[ed]” criminal history points for each
of the offenses listed. Id. In additiadhe Defense Memorandustates that “the PSR
correctly assess|ed]” points fS8imental’s prior illegal reentry conviction. Id. at 4.
However, the Defense Memorandum reach&sver Criminal History Score only by
excluding, without explanation, the sifenses listed and the corresponding points
calculated on pages 6, &)d 10 of the presentence rep@ee id. at 4; Cr. Dkt. 21.

Simental now contends that his attorney incorrectly allowed the government
points from his 2008 lllegal Reentry contiom. Mot. at 5. Simental cites
8 U.S.C. 8§ 1325 for the proposition that improper entries are classified as petty off
for which no points are to be given. IHowever, Section 132%hich assigns civil
penalties for improper entry, does not applyhis case. Rather, Section 1326(b)(2)
assigns criminal penalties for the reentrgeftain aliens, includg those previously
removed subsequent to an aggravateahieconviction._See B.S.C. § 1326. Becaus¢

of Simental’s prior aggravated felony convictions, the government properly charge

ony
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under Section 1326, not Section 1325. Sed&r.1 at 2. Accadingly, Simental’s
argument that no points are to be given fect®n 1325 offenses is incorrect. Siment;

“has not demonstrated any basis upon whickasonable attorney would have objecte

to his presentence report . . . nor hashiww prejudice from the alleged oversight of
counsel.” _United States v. Boubon, .N\Y-15008, 1997 U.S.@#. LEXIS 23681, *3
(9th Cir. Sep. 5, 1997). “The failure taise a meritless legal argument does not

constitute ineffective assistance of couris®aumann v. United States, 692 F.2d 565
572 (9th Cir. 1982).
Second, although defense coelnmay have been deficient in his failure to shov

Simental the presentence report, Simeméal not shown any actual prejudice from thi
error. Simental has not made a plausdbéem suggesting that the calculation of his

Criminal History Score was false or misleagli Consequently, Simental has failed to
show any prejudice that his lawyer could have prevented. Therefore, counsel’s

representation “cannot be deemed ineffectivethat regard._See United States v. Ley
880 F.2d 243, 246 (9th Cir. 1989) (holdinguasel’s representation cannot be deeme
ineffective where defendant had not showat ths presentencing report was inaccura

and thereby failed to show any prejudice).

Third, Simental asserts that his courfaged to request downward departures ft
cultural assimilation, “along with other sentérg factors.” Motat 3, 5; see U.S.S.G.
8§ 2L.1.2 Application Notes at no.7. The gawaent points out that Simental does not
identify the “other sentencing factors” tlagfense counsel alledig failed to argue.
Opp’'n at 9. Furthermore, the governmesdexts that “petitioner fails to establish how
the purported error resulted in actpatjudice to him.”_Id. at 10.

Simental’s plea agreement contairestipulation against seeking “any other
specific offense characteristics, adjustments, departures, or variances in the sente
Cr. Dkt. 7 § 15. If Simental’s attorney hldeached the terms of the plea agreement
argue for a downward departure at sentendiegyould have raised the possibility tha
the government would seek to vacate trea@greement, which favorably terminated
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Simental’s supervised release for B8 lllegal Reentry without recommending

additional time for its violatio. Considering the potentie@bnsequence for a breach of
the plea agreement, counsdbgdure to seek a departure did not fall below an objectiy
standard of reasonablenes®ee Escalante v. Uniteda$s, No. 06-cv-280-REC, 2006
U.S. Dist. LEXIS 21196, at *25-26 (E.D. Cal. Agd, 2006) (denying defendant’s cla
for ineffective assistance of counsel wlaeguing for a departure at sentencing would

have breached the terms of the plea agezgmsee also Guam v. Santos, 741 F.2d 1
1169 (9th Cir. 1984) (“A tactical decision bgunsel with which the defendant disagre
cannot form the basis of a claim o&ffective assistance of counsel.”).

Finally, Simental contends that his courfaged to “[explain] the ramifications o
the waivers in the plea.” Moat 3. In support of his motion, Simental submits sever;i
emails that he sent to his attorney ptmsentencing that express “great stress and
uncertainty” regarding the plea. Cv. DktEKk. A. In an email dated September 9, 20

Simental writes to his attorney, “I do not undemstavhat we are doing. | am lost here|

Id. Simental states that he entered the plea agreement on the belief that he would
released after sentencing based on paragraph four’s stipulation “to recommend no
additional prison time . . . regarding the reaton of defendant’s supervised release.’

Mot. at 2-3. The government argues tipatitioner had extensive experience with the

criminal justice system and the plea procssl previously entered into a near identic
‘fast track’ plea agreement, had certifiedhe current agreement that he had been
advised of and understood itsrtes, and had similarly affirmed this fact during his ple
colloquy.” Opp’n at 14-15.

“A guilty plea cannot be attacked laased on inadequate legal advice” unless
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counsel’s advice “was not within range ohgoetence demanded of attorneys in criminal

cases.”_Strickland, 466 U.S. at 687 (quatatmarks omitted). “Counsel is strongly
presumed to have renderedegdate assistance and matlisignificant decisions in the
exercise of reasonable professionalgment.” _Id. at 690. “In assessing the
voluntariness of the plea, statements magda criminal defendant contemporaneously
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with his plea should be accorded greatghéi” Chizen v. Hunter, 809 F.2d 560, 562
(9th Cir. 1986).
Simental does not allege that his ety misrepresentetie sentence to be

obtained, but argues that counsel did not exgleramifications of ta plea. Mot. at 3.
Simental apparently believéldat he would be released or deported after sentencing
based upon paragraph four of the plea @gent, which stipulates “to recommend no
additional prison time” for Simental’s violation bfs supervised release. Mot. at 2—3.
Simental’s contention that he did not understand that he would be subject to
imprisonment for the Section 1326 offermdies the plain language of the plea
agreement, which contaisgveral pages calculatitige applicable Sentencing
Guidelines range and laying out the agrepdn sentence of imprisonment. Plea
Agreement {1 11-16. The plea agreemeaptessly provides for “a term of
imprisonment of duration equal to the mid-pashthe applicable Sentencing Guideling
range.” 1d. § 13. Simental signed amadtified the plea agreement, including the
following statements: (1) “I understand themis of this agreement, and | voluntarily
agree to those terms” and (2) “I am satisfiathwhe representation of my attorney in t
matter.” 1d. at 17. Simental does nadioh that he does nonderstand English and
Simental’s emails to his attorney are witie English._See Cv. Dkt. 1, Ex. A.
Accordingly, the Court finds that Simental svaware at the time entered into the pleé
agreement, based upon clear ardress statements in that agreement, that his plea
result in imprisonment, and he cannot susséarallegation of ineffective assistance on

this basis. See, e.q., United State$muajillo-Chavez, No. 07-cv-08069-DDP, 2011 U.§.

Dist. LEXIS 47674, at *13 (@. Cal. Apr. 26, 2011) (denyingn ineffective assistance
claim where defendant agreedlag¢ time that he entered the plea that he understood
various collateral@ansequences); United State€dwards, No. 15-cv-07683-SJO, 201
U.S. Dist. LEXIS 60098, at *32 (C.D. Cal. €29, 2016) (denying an ineffective

assistance claim for failure to properlyarm petitioner of sentence length where the

defendant’s signed plea agreement spedlificantemplated a longer sentence).
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V. CONCLUSION
In accordance with the foregoing, the CADENIES Simental’s motion to vacatg,

set aside, or correct his sente pursuant to 28 U.S.C. § 2255.
IT IS SO ORDERED.

DATED: July 25, 2017 MW i ﬁtyﬁ

CHRISTINA A. SNYDER
UNITED STATES DISTRICT JUDGE
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